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Library, 
'    ■•    Mil  varsity  of  ■•stom  jOntarlo* 

Tho  imofloo  appooring  horo  aro  tho  l>oat  quality 
poMlblo  eonsidoring  ttio  condition  and  logibility 
of  tho  original  copy  and  in  kooping  witli  tho 
filming  eontraet  apacif Icadona. 


Original  coftioa  in  printdd  papor  eovofa'aro  fHmod 
beginning  with  tho^  front  covor  and  andliM  on 
tho  laat  pago  with  a  printad  or  illuatratod^m^roo- 
aion.  or  tho  back  covor  whon  appropriafl\  All 
othor  original  coploa  aro  f  llmod  beginning  on  tho 
firat  pago  with  a  printed  or  illuatrated  lmpree> 
elon.  and  ending  on  tho  laat  page  with  a  printed 
or  illuatrated  impression. 
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The  laat  recorded  fremo  on  eoch  microfteho 
shell  eontein  the  symbol  ^^^  (meening  "CON* 
TINUED").  or  the  symbol  ▼  (mooning  "END"), 
whichever  eppUeo. 

Me^,  pletes,  cherts,  etc..  may  be  filmed  at 
different  reduction  retios.  Thoee  too  large  to  bo 
entirely  included  in  one  expoeure  ere  filmed 
beginning  in  the  upper  left  hand  comer,  left  to 
right  and  top  to  bottom,  as  many  framee  as 
required.  The  following  dfegrami  illuatrate  th» 
method:    '  •  *  '■  ^    j- 
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Les  imeges  suiventes  ont  At  A  reproduites  svsc  Is 
plus  grand  soin.  compte  lenu  do  le  condition  at 
do  le  nettetA  do  t'exempleiro  fiimA.  et  en 
conformltA  evee  lee  conditlono  du  contrat  da 
fllmage.   * 

J    ^,  Lm  exempleiree  origineux  dont  le  couverture  ^n 
'    pepier  eet  ImprimAo  sent  filmAs  en  eommen^ant 
per  le  premier  plot  et  en  terminent  soit  par  la 
dOrnlAro  page  qui  leomporto  une  empreinte 
d'Impression  ou  d'illustration.  soit  par  ie  second 

-     .    plat,  salon  le  COS.  Tous  les  eutres  exempla|ros 
origineux  sent  filmAs  en  common^aafit  per  le 
premiAre  pege  qui  comporte  une  Oimpreinto 
d'Impreesion  ou  d'illustration  et  en  terminent  par 
la  dernlAro  pege  qui  comporte  une  telle 
empreinte. 
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Lei  csrtoe.  plenchee.  tableeux.  etc..  peuvent  Atre 
fllniAs  A  doe  taux  do  rAduction  diff Arents. 
,|,orsque  le  document  est  trop  grend  pour  Atre 
reproduit  en  un  soul  cllchA.  il  est  f llmA  A  pertir 
do  i'engie  supArieur  geuche.  do  gauche  A  droits. 
et  do  haut  en  baa.  en  prenent  le  nombre 
d'imegeo  nAcesselro.  Les  diogrammes  suivants 
illustrent  le  mAthode.' 
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41  Vlac.14 , .77,84 

42-43  Vic.  c.  a8.  «.  i 28D 

43-44  Vice.  24,1, « '....  128 

,48'  Vic.  c.  SU  (fllarmMeutiuU 

Act)....: .....i),18 

R.  B.Q.425 332 

R.aq.4610,  |3 2«tt 
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ARTICLES  OF  CODES  CITED,  5  aB. 


Cwl  Code,  Paoii 

A»tl60 ' 85,104 

m 166,163,280,286 

298. , 156 

343.... 110 

374 396, 

376 392 

407*  •••  ••••••'«••■'••••••••   lol 

412........... 389 

413 896 

415  '. '888 

416. 895 

417 389 

430.. 395 

431 *.. 396 

480 251 

689.t^'-.. 386 

770 380 

806 .364,379 

807 364, 3807379, 380 

806 364,379 

819.. .'...  369 

913 ......193,199 

918. .(........'. 373 

994 ...'....  1611 

995 165 

996 166 

1053 48,68,74 

1064 ....6,68 

1066 .' 112,116 

1086....... 875 

1103 415 

1107 415,434 

1106 484 

1188... .t ..410,443 

1139....... 410 

lloo •■•••■  ••••  •  ■••«••  ••••  OOx 

LJSdSv  ••••••  ••••••••••«••«•   ££m 

1238... 14 

1^440*  ••«*•••••••••••••*•  •     X4 

1265 ...w 380 

1402......  .......  ...•378,380 

X41X • ... ^.   ......  ..... oTo,  ooU 

1432......  ^....  ......378, 380 

1562 3d4,404 

1570 154 

'      1671 152,154 

1633...: — 

1640 I..  300 


dm'/  CloAt.  Paqb 

'"■  ■  ■    ,  .     • 

1676 224,293,299 

1676 200  - 

1711.. ,....186,193,200  ,    —-^ 

1727.... ..,74"     i 

1819 874        \ 

1827....... :.i..-874.t.V-< 

1831 J'..4'148^.iv 

1834 144^  f" 

1898 886'r 

1969.... 427,448 

1971 428# 

1974....  k 428,448W 

1075.. 461,465 

1980 » 444 

1981 429.444- 

2188 .....v..  270 

2243 .;... 810,827 

2250 /....  268 

2258 ....807,327 

2262 272 

2263 270 

2367 268,270^5572 

2669 859 

2670 860 

2571 360 

Codeof  Civil  Procedure,  P.Q, 

200 2      / 

462 246     / 

478 ...90,455^ 

610........ 4«$  J 

7oX  ••••••'••••■•  •  •>••••  ••••  v44 

919.... 388^ 

1218 40 

Code  NapoUan.    ' 
1?1 106 

1083. 194 

1208., 484' 

1204........ 4ai4 

1234 419  \ 
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293, 299 
...  299  • 
193,200   .--^ 
....-♦74  "  ( 

r.-'j.  74  — :.--T--.,^ 
....  874^   *     <:£ 

.i.^-874.^t- 
/..^148^^'J.V  >■ 

427,443 

...  428 

428,448 

461,466 

....  444     ' 

429.444 

.■.:.   270 

810,827 

...  268 

807,327 

...  272 

...  270 

270,272 

...  859 

...  860 

...  360 
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OASES  REPORTED.  IN  VOLS.\  I— V,  QB.       , 
:  Whrb  hatb  BnM  oabbiid 

[Q.  B.lalbrf  to  HontrMl  Law  Beporto,  Qaeeni  Bench  Series.] 
Allen  &  Merdbanta  Marine  Ina.  Cu,,  .3  Q.B.  298 ;  ^iflnned'by  Sapieme 

Coorf,  15  Can.  aCB.  488. 
Banqoe  d'Epwrgnea  &  Banque  Jacqiiea.Cartier,  2  Q.  !^  64 ;  ipeTened  by 

Privy  Council,  11  Leg.  l4ewB,  66. 
Baniard  A  Molson,  3  Q.  B.  348 ;  affirmed  by  Snprem^  Court,  15  Can.  8. 

aB.71& 
Black  &  ^a^ker,  1  Q.  B.^|  affirmed  by  Supreme  Cooi^ 
BoyoeA  Phoenix  'MataflvRfe  Insaranoe  Co.,  2  Q.B.  328;  affirmed  by 

Sapr^iiiQ  Court,  14  Can.  S;C-B.  723. 
Brady  &  Stewart,  2  Q.  B.  272 ;  affirmed  by  Supreme  Court,  16  Can. 

a  C.  R.  82.  /  ' 

Brunet  &  L' Aaaociation  Pharmaoeutique,  2  Q.  B.  862 ;  affirmed  by  Supreme 

Court,  14  Can.  a  C.  B.  788- 
Cad  well  &  Shaw,  4  Q.  B.  246 ;  affirmed  by  Supreme  Court,  12  Leg.  News, 

221.- 
Central  Vermont  By.  Co.  &  Town  of  St.  Johns,  4  Q.  B.  466 ;  reversed^by 

Sup«me  Court,  14  Can.  a  C.  B.  288 ;  jt  of  Supreme  Court  affirmed 

by  Privy  Council,  12  Leg.  News,  29a  '     /- :   ' 

Cit4  de  Montr^  &  Les  EeclMaatiques  du  S^minaire  de  St.  Sulpic^,  f 

Q.  B.  1 ;  reversed  by  Supreme  Court,  12  Leg.  Newo,  178  ;  18  Can.' 

aaR.410;  leave.to  at>peia  to  Privy  Conndl  reftised,.12  Le«: 

New%281. 
Oaude  &  Weir,  4  Q.  R 197;  affirmed  by  Supreme  Cbnrt,  12  Leg.  News,  180. 
Compagnie  de  Navigati<»  de  Longueuil  &  Cit£  de  Mtmtrtel,  3  Q.  B.  172 ; 

reversed  by  Supreme  Court,  15  Can.  a  G  &  566. 
Corporation  dn  Comt^  d'Ottawa  &  La  Compagnie  du  Chemin  de  Fer  de 

Montrtel,  Ottawa  &  Occidental,  1  Q.  B.  46 ;  affirmed  by  SuiH«me 

Court,  14  Can.  a  C.B.  193. 
Cross  4e  Windsor  Hotel  Ca,  2  Q.  B.  8 ;  affirmed  by  Supreme  Court,  ii 

Can.  a  G.  B.  624. 
Daliaereau  &  Letonmenzi  2  Q.  B.  357 ;  affirmed'  by  Supreme  Court,  12 

Can.  a  a  B.  807.  » 

Dominion  Abattoir  Co.  Se  Hedge,  1  Q.  B.  376 ;  affirmed  by  Supreme 

Ooortt  9  Leg.  News,  4ia 
IkMion  &  Dorion,  1  Q.  B.  483 ;  affirmed  in  part  by  Snineme  Court,  13 

Can.  KG.  6.193. 
Ekohange  Bank  pf  Canada  &  La  Banque  du  Penple,  8  ^B.  282;  affirmed  ' 

by  Supreme  Court,  10  Leg.  News,  862. 
Fairbanks  &  Bariow,  2  Q.B.  832;  affirmed  by  Snpmme  Court,  14  Cva.  6.07' 
.        B.  217. 
GHlmonr  A  Fkndis,  3  Q.  B.  449  i  affirmed  l^  Privy  Council,  12  Leg.  News, 


CMgoire  &  CMgoiiek  2  Q.&  228;  affirmed  by  Soiweme  Court,  18 Can.  S.C 
B.819. 
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Leger  &  Fonrnier,  3  Q.B.  124 ;  affirmed  bj^Supnme  Coart,  14  Con.  aCB. 

314. 
Lord'  &  Daviflon,  1  Q.B.  445  '^affirmed by  Snpl«me Coart^  13  Can.  S.C-R.  1G6. 
Macfarlane  &  The  Corporalion  of  the  Parish  of  St  C6iBaire,  2  Q.B.  160 ; 

affirmed  by  Supreme  Court,  14  Can.  aCU.  738. 
Mail  I*rinting  Co.  &  Laflamme,  84 ;  reversed  by  Supreme  Court,  12  Leg. 

Newi,  33. 
McAliiian  &  Hodge,  1  Q.B.  376 ;  affirmed  by  Supreme  Court,  14  Can.  S.C. 
:R.736. 
Mitchell  &  Mitchell,  4  Q.  B.  101 ;  affirmed  by  Supreme  Court,  12  Leg.  Newa, 

180. 
Molson  and  Lambe,  2  Q.B.  281 ;  affirmed  by  Supreme  Court,  15  Can.  aC.R. 

253.  " 

Montreal  Street  Railway  Cd  &  Ritchie,  5  Q^  B.  77 ;  affirmed  by  Supreme 

Court,  13  Leg.  News,  34. 
Morris  &  Connecticut  &  Pasaumpsic  Rivers  RR.  Ca,  1  Q.B.  303;  affirmed 

.     by  Suprehie  Court,  14  Can.  S.C.R.  318.  ' 

North  British  &  Mercantile  Insurance  Co.  &  Lambq,  1  Q.B.  122;  affirmed 

by  Privy  CouncH,  10  Leg.  News,  258. 
Pauz6  &  Sen^cal,  5  Q.  B.  461 ;  affirdled  by  Privy  Council,  12  Leg-  News, 

330. 
Reg.  &  Exchange  Bank  of  Canada,  1  Q.B.  302;  reversed  by  Privy  Coun- 
cil, 9  Leg.  News,  130. 
Robinson  &  Canadian  Pacific  Railway  Ca,  2  Q.B.    25;  reversed  6y 

Supreme  Court,  14  Can.  8.C.R.  105.  , 

Skelton  &  Evans,  3  Q.B.325 ;  affirmed  by  Supreme  Court,  12  Leg.  News,  220. 
Stephens  &  Chniiss^,  3  Q.B.  *270 ;  affirmed  by  Supreme  Court,  15  Can.  S. 

(IR  379.    ■ 
Stephens  &  Gillespie,  3  Q.B.167;  affirmed  by^  Supreme  Court,  14  Can.  S 

C.R.  709.  ' 

Wadsworth  &  McCord,  2  Q.B.  128;  reversed  by  Supreme  Court,  12  Can 

S.C.R.  466;  jt.  of  Supreme  Court  affirmed  by  Privy  Council,  12 

Leg.  News,  314. 
Wheeler  &  Black,  2  Q.B.  159;  affirmed  by  Supreme  Court,  10  Leg.  News, 

107. 
Wylie  &  City  of  Montreal,  1  Q.B.  367 ;  revened^y  Supreme  Court,  120ui. 

&C.R.384.  .  ^^ 
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_    REPORTS  OF  CASES 

\  DKOIDSO    IN    THUI 

OOU«T  OP  QUEEN'S  BENCH  IN  APPEAL, 

^       Montreal:  -^-#^ 


.  February  26,  1889 

Chram  Tbssibb,  Gross,  Ghuboh,  Bossfi,  Dqhbbty,  JJ. 
ISAAC  H.  STEAKNS  icr  Ai., 

(Dtfendants  m  Ckmrt  below). 


W 


f 


ApPELIiAMTS ; 


AND 


DAHB  AUCE  L.  BOSS  bt  vib. 
p  \       {Plainti^t  in  Court  below). 


\ 


Bbgipondbnts. 


ProeeAtn^Brm  ofAttortiegt  ad  litem— Death  of  om  of  the 

partmm. 

Bka  :— Wh«n  •  par^flO  a  sait  ia  rapraarated  by  a  Arm  of  atiomeyi,  he 
oontintiM  to  be  legally  lepreeented  by  the  remaining  memben,  after' 
the  death  or  promotion  to  the  bench  of  one  of  the  firm. 

This  appeal  was  taken  from  an  interloontory  jadgment, 
rendered  by  the  Superior  Ctonrt  at  Montreal,  on  the  16th 
Oct.,  1888,  dismiasing  the  motion  made  by  the.appellanlts 
for  ptnmftwmdiiiutanee,  on  the.gronnd  tiiat  the  motion 
was  sigiMd  ^pttomeys  other  than  those  who  had  ap- 
peired  for  th^Srafendants,  withoM  there  haying  been  any 


s. 


^1 


\ 


^^ 


f. .-,;::;: 

188tt. 

StMunu 
Rom. 

i 

■ 

'- 

-'':■. 

,'"■  '■ 

■ 

• 

J-           :'■  .  ' 

[.  *'^m^i^^-^^Js^-'-^m:'^  H^,fif|e^5-',-- 


;w«?f  ^ii^, 


-  ^'■^■w^iw^^-'  r'" 


2 


MONTREAL  LAW   REPORTS. 


substitution,  as  requfred  by  Article  200  of  the  Oode  of 
Civil  Procedure.  ;         ^'•■ 

The  motion  in  qUestion  was  signed  by  Carier  ^  Ootd- 
stein,  sttrviving  members  of  the  firm  of  KebR,  Garter  & 
Goldstein,  attorneys  for  defendants,   Stearns  &  Murray. 

Goldstein,  for  appellants  : — 

The  contention  of  the  appellants  is  that  when  a  party 
is  represented  by  a  firm  of  attorneys,  he  continues  to  be 
legally  represented  by  the  remaining  members,  after  the 
death  or  promotion  to  the  bench  of  one  of  the  firm.  The 
jurictprudence  upon  this  point  is  clearly  settled,  and  in 
one  of  the  latest  decisions  :  Brvnelle  v.  McGreevy,  12  Q.L.B. 
85,  Mr.  Justice  Gasauk  cites  a  number  of  decisions  both 
of  the  Superior  Gourt  and  of  the  Gonrt  of  Queen's  Bench, 
all  upholding  this  pretension.  In  addition  to  the  cases 
therein  reported,  the  appellants  would  also  islte  the  fol- 
lowing decisions :—      r    , 

De  Beaiff'eu  v.  Rodrigue,  7  L.G.J.  48 ;  Terrill  v.  Haldane, 
16  L.G  J.  546  ;  La  Bossiire  V.  Ethier,  2  R.L.  104. 

As  the  learned  Ghief  Jnstiqe  of  this  Gourt  remarked  in 
,  graniing  the  appellants  leave  to  appeal :,  Were  there  a 
substitution  produced  it  would  have  operated  as  a  Ufieful 
proceeding,  and  have  interrupted  the  peremption. 

Zq/iamiM,  Q.C.,  for  respondents  : — 

The  Isist  proceeding  in  the  case  'Was  an  inscription  by 
the  respondents  on  the  roll  for  Enqudte  and  Merits,  filed 
26th  June,  1886.  The  case  was  never  inscribed,  and  the 
peremption,  if  any,  did  not  flow  from  i|iQ  respondents^ 
acts,  but  from  the  fault  of  the  prothonotaryiin  not  placing 
the  case  upon  the  roll.  The  authorities  cited  by  the 
appellants  are  questionable  and  contradictory.  The  man- 
date to  a  firm  of  attorneys  ceases  upon  the  death  of  one  of 
the  members  of  that  firm,  and  cannot  subsequently  be 
'  acted  upon  by  the  surviving  membiBts.— /oAiuon  v.  Bimmer, 
.18L.^J.  181. 

'"■"O^oss,  J. :—  " ':        -■— -— -.'r..:^ _.__,.^,_^.. 

The  respondents,  Dame  Alice  Boss  et  vtr,  brought  the 
present  action  against  the  appelknts.  UM/du,  Steama  g^ 
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al.y  who  appeared  by  their  attorneys,  Messrs.  Kerr,  okrter 
&  Goldstein.  Mr.  K^rr.  A, member  c)f  thp  firm  last  named, 
died  on  the  12th  Februa|;^,  1888«SlVaving  Messrs.  Oarter 
&  Goldstein  the  ^onljr  attorneys  oft^ecord  represeidting 
the  respondents.  On  the  281h  Septd^mber  last,  more  than 
three  years  having  elapsed  without  a  proceeding  having 
been  taken  in  the  cause,  their  remaining  atto^eys,  Messrs. 
Garter  &  Goldstein,  procured  the  certificate  ^  the  pro- 
thonotary  to  that  eJSect,  and  upon  notic«;  giveu  to  tlie 
appellants'  attorneys^  ihovod,  on  the  4th\pctober  Ijwt,  that 
the  instance  be  declared />ertm^  and  the  action  dismisliied. 
The  Superi<ur  jDourt  dismissed  this  motion  on  the  ground^ 
that  ii  had^b0en  signed  by  attorneys,  other  than  thoB9 
who  had  appeiuMl  for  the  defendants,  now  api>ellant8^\ 
withotlt  there  having  been  any  substitution  since  Mr... 
Kerr's  decease.  The  ^estion  thus  raised  is  whether  in 
casa^of  a  person  being  rep^esentefl  by  |ieveral  attorneys, 
his'%i«ndate  to  them  ceases^  the  deailh  or  incapacity  of 
one  or  more  of  them  happening  there  being  still  one  or 
more  of  them  surviving,  or  if  thV^emaining  attorney  or 
attorneys  continue  to  represent  himxfor  the  proceedings 
in  the  cause.  The  question  is  not  new,  it  has'  already 
arisen  and  been  adjudged  in  a  number  of  cases,  enough 
to  be  considered  as  establishing  a  practice  on  th«  subject, 
a  practice  I  conceiVe  we  are  bound  to  follow.  A  party 
who  thus  names  several  persons  as  his  attornWs  gives 
them  9k  joint  and  several  power ;  he  is  bound  by  tlie'acts  of 
those  who  remain  ;  they  continue  to  represent  him,  he 
may  as  in  any  other  case  supersede  their  authority,  but 
until  he -does  so  he  is  bound  by  the  proceedings  to  vi^hich 
they  are  a  party  on  his  behalf.  It  was  so  held  in  the  - 
recent  case  of  Bnmdle  v.  McOreevy,  12  Q.L.  R.,  p.  85,  in 
which  Mr.  Justice  Oasanlt  cited  a  senes  of  decisions  in 
the  same  sense.  This  system  of  acting,  in  partnership 
before  Oonrts  is  perhaps  not  known  in  England  or  France ; 
it  has  been  introduced  and  has  been  followed  here  for  a 
•number  of  jrears  without  objection,  ^and  the  decisions 
motioned  have  held  that  the  attorneys  so  constituted  are 
jointly  and  »eynJly  thg-Jtttoraays  of^tho  party  wnstiti 
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ting  thdm ;  that  the  remaining  attorneys  can  act  for  snoh 
party,  and  the  lattor  is  bound  by  their  acts,  until  the  last 
of  them  disappears  from  the  record  by  death  or  otherwise, 
or  until  a  substitution  or  change  of  attorneys  takes  place. 

The  result  is  ^hat  this  appeal  must  be  allowed,  the 
judgment  of  the  Gourt  below  reversed^  and  the  action  dis* 
missed.  As  this  is  a  rigorous  proceeding,  and  may  have 
been  a  matter  of  surprise  to  the  plaintiffs,  the  Oourt  here 

not  inclined  in  this  case  to  grant  costs  of  the  Superior 

urt,  but  the  appellants  were  right  in  having  the  proper 
principle  of  law  established,  and  are  therefore,  entitled  to 
the  costs  in  appeal. 

The  lormal  judgment  of  the  Oourt  is  as  follows : —  ;. 

"  Oonsidering  that  the  appellants  were  well  and  suffi- 
ciently reWesented  by  Messrs.  Carter  &  Gk>ldstein,  Jn 
making  the^otion  by  them  made  on  behalf  of  the  defen- 
dants, Stearnk  &  Murray,  in  the  Superior  Oourt',  on  the 
first  of  October\1888,  continued  for  hearing  to  the  fourth 
of  October,  1888Nand  dismissed  by  the  judgment  of  the 
said  Superior  OouH  rendered  on  the  15th  October,  1888 ; 

"  Oonsidering  that,  no  proceedings  had  been  had  in  the 
said  cause,  for  more  t^an  three  years  prior  to  notice  being 
given  of  said  motion,  to  wit :  since  the  25th  day  of  June, 
1886,  as  appeared  by  the  certificate  of  the  Prothonotary 
produced  with  the  said  mption  ; 

"  Considering  that  the  sftid  motion  should  have  been 
granted,  and  said  action  shonl^  have  been  declared  ptnmifi 
and  dismissed ; 

"  Considering  that  there  is  e^r  in  the  said  judgpmeiit 
so  rendered  in  this  cause  on  the  ISth  day  of  OctoberrlSSS ; 

"The  Court,  etc.,  doth  declare  me  said  action  p^rtmA, 
and  doth  dismiss  the  same  withoat\co8t8  of  the  Superior 
Court,  but  with  costs  of  this  Court." 

Judgment  reversed. 

Carter  if  Ooldstein,  for  appellants.  _   \    ^'    ■ 

Le^aiMMy  Madore  Sf  Cross,  for  respondents. 
(m.  q.) 
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Coram  TE86IBR,  Gross,  Oi^boh  and  Boesfi,  J  J.;  and 
DoHEi^nr,  A.  J.  .      * 

JOHN /*r.  LYONS, 


{Defendant  in  Court  below), 

_^ Appellint; 

Ain> 


^AMES  LASKEY,' 


(Flamtiff  in  Coivrt  Mow), 

Respondent. 


tUgfMnsibUitp^ofchetnid — Negligence — Hearsay  evidence — Sup- 
/    plemental  oaUt. 

I     ■     '   :■      ■   J  ;_ 

Qkld:— (Conflrming  tba(deoiBion  of  DAViMoif,  J.,  H.Ij.R.,  4  S.  C.  4.)  1.  A 
chemist  who  leavea^hia  shop  in  charge  of  an  apprentice  not  qnalified 
under  the  Qaebec  Pharmacy  Act  to  mix  preflcriptions,  la  gailty  of 
faute,  and  an  exj^osion  of  chemicab  oocnrring  daring  bb  alMence,the 
presumption  iaagAinat  him',  and  he  will  be  liable  in  damages  there- 
fornnleaa  b^^bjiita.  the  preBumption, 


.  2.  "Hie  ^^rentloe/lhaving  died  ainoe  the  inatitation  of  the  action,  and 
there  bieing  no  j&tHer  living  witness  of  the  fact,  the  statement  made  by 
him  to  his  bakter,  the  defendant,  in  explanation  of  what  had  hap- 
pened, is  admissible  as  evidence,  when  coming  from  th«  i^  of  the 
defendant  himself.  ^^ 

8-  Where  there  is  absolute  proof  of  injuries  resulting  from  a  chemical 
explosion  U||ion  defendant's  premises,  and  fbB  only  witness  is  dead, 
the  suppleAentaiy  oath  may  properly  be  administered  to  the 
plaintiff.    , 

;  -  ■  /,        " 

Appeal  from  judgment  of  Davidson,  J.,  reported  M.L.R., 
4  S.  0.  4,  awarding  plaintiff  |200  damages. 
The  facts*  sufficiently  appear  in  the  judgpnent  of  the 
_^  Gonrt  and  in  the  judgment  appealed  from.        / 

Jan.  22, 1889.]  V  _ 

«^   Laco$tei,  Q.  <7.,  for  appellant  :— 

There  is  no  legal  evidence  to  support  the  indgment. 


/: 
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merely  hoaraay^'and  no  authority  canbooitod  in  our  juriB* 
pruduncti  to  justify  itw  admiaaion.  Without  thia  stater 
mont,  thoro  in  uothing  to  show  how  the  iiyury  ocourred, 
ai|4  the  HU^plemental  oath  should  not,  thereibro,  havo 
beei^  adiniuistorcd.  Moreover,  plaintiff,  at  the  time,  de- 
clared that  li«  had  only  himself  to  blame ;  and  further,  it 
is  proved  that  ho  had  had  a  similar  preparation  made 
before  and  knew  its  dangerous  character. 

Jtfer/m,  Rep.  Vo.  Preuvo  p.  688. 

Sirey,  1878.  1.  828^    "  \ 

Marcadi,  vol.  6,  p.  248. 

Pothier,  obligation^,  Nos;  924-926. 

A.  B'  M<njor,  for  rep^ndent : — 

Th«  appeljiant  left  I^ia  shop  in  charge  of  an  nnqnalified 
person.  liuriiig  hie  absence,  respondent  is  ii^jnred  by  a 
chemical  e^losip^  in  that  shop.  The  burden  of  proof 
lie^  upon  the  appellant  to  expledn  and  justify  the  occur- 
rence, he  being  already  in  fault  by  so  leaving  his  premi- 
ses. He  has  made  no  endeavour  to  do  this,  and  the 
judgment  should  therefore  stand,  irrespective  of  any  dis- 
puted questions  of  evidence  ;  Wr  is  there  any  negligence 
on  the  part  of  plaintiff,  such  as  disentitles  him  to  recover. 

quehee  Pharmaceutical  Act,  48  Vic.^c,  86.  sec.  22.  0.0. 1064. 
'  Lawf«i/,  vol.  20,  Nos.  487,  647,  662. 

JWaroMtt,  vol.  5,  p.  288. 

Wilscam  v.  Montreal  Street  RaUway  Co.,  M.  L.  R.,  4  S.  0. 
198,  in  Revioiw.  ♦ 

Pollock  on  Torts  (English  ed.)  pp.  64,  407.  , 

C.  P^R.  V.  Cadieux,  M.  L.  R.,  8  Q  B;  StSr—— ^       '"^ 

The  evidence  was,  hWever,  all  properly  admitted. 
Hearsay  statements  coming  from  the  only  possible  wit- 
ness are  admissible  when  his  own  absence  is  accounted 
for,  as  in  the  present  case,  by  his  sudden  death.  More 
especially  is  it  admissible  when  coming  from  the  month 
of  the  party  who  is  sought  te  be  prejndicialjy  affected  by 
the  statement. 

Desq^dron,  Preuve,  p.  898. 


Bontifer,  1,  pp.  808  and  81U. 


M 
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Dick$m  on  Ewfieii^,  (ed.  1887)  Nob.  286  and  1616. 

Suffden  V.  at.  LeoifardB,  1  P.  D.  164. 

Ah/ to ihu  udininistrationor  the  supplemental  oath,  neo 
Dantjf,  fifeuve  par  U^ins,  p.  74,.  and  the  other  authorities 
cited  below.  \  . 

See  toa,  Cor/Htratun^  of  Sherbrooke  8f  Short,  M.  L.  R,  8  Q. 
B.  60.  \        ■■■'■. 


Feb.  26,  1889.J  \ 

.    Ohuboh,  J.  (</iM.)  :>4>  V     *^ 

I  am  unable  to  agree  with  the  judgment  of  the  minority 
of  the  Gourt  in  this  ca^^,  and  I  will  state  the  grounds  of 
my  dissent  as  shortly  as  possible. 

The  action  is  of  a  special  character,  brought  by  a  carter 
nalned  Laskey  against  JLyons,  a  druggist.  The  circum- 
stances are  these :  LaskeV  went  to  the  drug  shop  of  Lyons 
and  asked  the  clerk  to  Qiake  a  certain  mixture  of  iodine 
and  nitric  acid.  The  clerk  was  a  certified  apprentice 
under  the  Pharmaceutical  Act.  He  declined  to  make  the 
mixture,  and  said  that  hilpi. employer  would  returQ:  ii|  a 
few  minutes.  Laskey  pressed  him  to  make  it,  andthe  ap- 
prentice finally  yielded,  and  proceeded  to  make  theeinix- 
ture.  He  went  behind  the  counter  where  Laskey  followed 
him.  An  explosion  took  place,  and  both  were  injured. 
Laskey  bringCan  action  of  damages  against  the  druggist, 
and  alleges  that  he  applied  to  hare  a  prescription  made 
up;  that  the  premises  were  in  charge  of  Dechard,/i&< 
that  the  injury  was  caused  by  the  carelessness  of  Dechard ; 
and  he  claimt  |1,0Q0  damages.  Nothing  could  be  more 
clear  than  the  libelling  of  the  action.  T>ej>laintiffsays, 
Ton  have  caused  me  a  damage  through  the  negligence  of 
one  of  your  clerks.  The  defendant  meets  him  just  as 
clearly.  He  says.  It  is  not  true  that  Dechard  prepared  for 
you  any  prescription.  He  denies  that  the  plaintiff  was 
wounded  there^  He  denies  all  the  specific  allegations  of 
the  declaration.  J||a  law  imposes  on  the  plaintiff  the 
proof  of  his  cascPHiow  far  has  4^m'ade  proof?  He 
snows  that  only  two  persons  were  present — ^himself  and 
Dechard.     Dechard  is  dead ;  th^rvfore,  the  plaintiff  hM 
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only  indir<H;t  tpRtimony.  He  ii  able  to  eiUblith  by  the 
def«<ndant  that  tho  latter  was  abaont  from  hia  nhop  ftfteeo 
or  twenty  minates ;  that  on  hit  return'  he  found  that 
plaintiflT  and  the  clerk  were*  injured  ;^  that  there  waa  a 
imufl  of  nitric  aoid ;  that  he  hurriod  th«^m  away  to  get 
medical  aid.  This  ia  all  the  proof  plaintiff  ia  able  to 
male*).  The  defendant  waa  aakcd  an  to  statement  made 
by  Dechard  after  the  a<;cident.  The  judge  in  the  Court 
below  made  an  order  that  defendant  Hhould  answer  I 
do'not  Hay  anything  as  to  the  right  to  make  the  order;  it 
was  a  matter  of  discretion.  But  as  td  the  value  of  this 
'testimony 'when  obtained  we  must  judge.  Dechard  rer 
peats  to  his  employer  what  took  place  before  the  accident 
What  he  says  is  this : —  «  ' 

"  Question — Did  Mr.  t)echajd,  at  any  aubsequent  date, 
"  make  any  statement  to  you  as  to  the  circumstances 
"  attending  this  explosion,  and  the  oause  of  it  ? 

"Answer — Yes.,  ^ 

"Question — Will  you  state  what  that  statement  waa, 
"  and  when  it  was  made  ? 
,    "  Answer — Do  you  mean  the  first  time  ? 

"  Question— Yes,  exactly. 
-  "  Answer — I  guess  it  was  that  same  day. 
-    "  Question — How  Long  would  it  be  after  Mr.  Ltaakey  left 
"  the  shop,  would  iKbe  the  same  mining  ?  > 

"  Answer — Yea,  probably  it  was  after  he  came  back  from 
"  the  hospital.    ,He  went  there  with  Mr.  I.Askey. 
.  "  Question — It  would  naturally  be  the  first  thing  dis- 
"  cussed  between  you  ? 

"  Answer-^Yes.  -     -     -^  _         v     ,    _ 

"  Question— What  did  he  tell  y6u  At  that  time? 

"  AhsM^er — He  told  m 9  after  I  went  out  in  the  morning, 
"•that  Mr:  Laskey  came  in  with  a  bottle,  and  he  said  :  '  I 
"  want  to  ,have  this  bottle  prepared,'  holding  it  up.  He 
"  said  :  M  want  to  have  the  same  thing  in  it  as  I  got  in 
"•it  belare.**  My  clerk  said :  'I  do  not  know  what  it  is.' 
't Mr.  Laskey  toid:  'Where  is  the  boss?'  'Well,'  my 
"  clerk  said,  *  He  has  gone  oat  of  the  shop.'  Then,  Mr. 
"  Laskey  said :  '  I  am  in  a  hurry,  and  cannot  wait.    You 
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"  had  bottflr  go  ahoad  and  pat  it  up.'     My  olork  aaid  ho 
'•  oould  npt,  h«  did  not  know  what  wont  into  it.     Mr. 
"  Laakey  Raid:  '  I  will  toll  you  ;  I  uannot  wait,  and  you 
"  had  hotter  go  to  work  and  put  it  up.     It  is  thr««»  parta 
"  of  nitrio  acid  and  ono  part  of  tincturo  of  iodine.'     My 
"  clerk  said  that  ho  did  not  want  to  put  it  up,  and  refuaod 
"  to  put  it  up,  but  Mr  Laaktty  protimtod,  and  he  put  it 
"  up  for  him  anyhow.      IIh  put  in  tho  tincture  of  iodine, 
"  which  i»  in  the  front  shop,   and  wont  into  tho  back 
"  ■tore  to  got  tho  nitrio  acid,  and  ho  came  back,  and  in 
"  the   meantime,  Mr.  Lankey  went  Inthind   tho  counter, 
"  and  my  clork  started  to  pour  tho  acid  into  the  pottle, 
"  aad  the  bbttle  overflowed  or  effervea<H'd  into  both  their 
••  face8,^ud  then  he  ran  to  tho  sink  and  let  water  in  unto 
"  his  face  and  Mr.  Laskey  run  out  into  the  street,  and 
"  then  I  sent  thom  both  to  the  hospital  when  I  came  in, 
"  and  Mr.  lawkoy  there,  in  tho  prdsonco  of  two  doctors 
"  and  Mr.  BruCi^,  admitted  that  it  was  not  my  clerk's  fault. 
"  Mr.  Laskey  admittod  before  the  doctors  that  it  was  his 
"  fault,  not  the  young  man's  fault,  therefore  taking  all 
"  the  blame  off  him  ;  that  is  what  he  told  me. 
"  Question— Is  that  all  the  statement  he  made  ?* 
"  Answer—It  is  about  all  the  statement  he  made." 
"    This  is  the  only  evidence  made  in  the  case  of  the  oii^ 
cumstances  which  occurred  on  that  occasion.     It  is  true 
that  Laskey,  when  put  into  the  box,  tells  a  different  story^ 
That  his  statement  is  untrue  is  evident  from  the  testi- 
mony of  Dr.  Campbell,  to  whom  he  went  for  the  purpose 
of  seeking  relief     Dr.  Campbell  says  he  blamed  himself 
and  no  one  else.    These  are  all  the  facts  and  circum- 
stances which  |fo  to  fix  liability.    The  majority  of  the 
Qourt  have  come  to  the  conclnsion  that  the  plaintiff  it  ~ 
entitled  to  damages,  and  $200  are  given.     I  shall  not  dis- 
cuss the  quantHtoi  of  damages,  but  as  to  the  question  of 
legal  responsibility,  I  must  differ  from  my  colleagues  and 
ehter  my  dissent.    In  the  first  place  the  plaintiff  starts  off 
with  the  allegation  that  he  is  getting  a  prescription  made 
up.    4  prescription  is  a  different  thing  from  a  mixture. 
The  Act  provides  for  three  classes  of  persons :  1.  Certified 
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•ppnni%*»ctwi ;  a.  Oartlrfml  olorki ;  and  8.    Llo«iitiatnii  of 
Pharmacy.     Oiio  ofthifiio  rlatMoa,  thit  <7«>rtili<«d  appn^itioti, 
ia  aabJ«K)t  to(UNahiliti(«N-r-lu*  raiiiiot  nirik«^  up  pn«ai!riptioiia  ^    « 
anIi'MMhc  <lo«»a  no  in  th«^  prMa«iii(*t<  of  oth«*r  |MfraoiiH  to  dir-*^-  *  ^ 
him.     Hut  ho  may  mhA],  and  if  ht«  t^au  mU  (tvorythin| 
i«  in  thf  ahop,  that  i»  not' NchMuUtd,  ho  may  mix 
ordinarily  Ibund  in  tho  ahop,  which  art<  aliio,jttyt 
•chodulod  liat.     A  pruncription   impli«w  i  ^MMIip  ord«r 
from  a  ponton  having  aomo  training.   WhowWrinlrainoH 
porHon  t'omoN  in  and  aakn  i'or  a  mixtuht  of  oortain  sn^ 
atancx'N  (whith  ar«  nof  NthtHliihtd),  aompliuncoconaiitatea 
meroly  an  ordinary  Halo,  and  th«  «;h<rk  «o  complying  coald 
not  \h\  htdd  to  Ik>  diaponaing  a  preacription^    Th«  plain- 
tifF  ptorauadoR  thia  boy,  Deohurd,  to  mix  thin  dangerona 
compound.    After  ho  haa  Nuflferod  from  hia  tomority,  he 
tnrnH  upon  tho  boy'Numploy)>r,  whom^  ordorH  have  be«m 
disob< vrg||iiand  aNkii  him  to  reooup  him.     Whon  an  indi- 
<  ^iduai^BpreHumably  not  employed  for  the  purpoae — for 
which,  moteover,  he  iH  not  qualified,  i«  over  persuaded  to 
do  an  a«;tof  thiH  kind,  I  do  not  understand  how  hia  maater 
can  beheld  rosponHiblo  for/a«/«,  and  mulcted  in  damages. 

JBofisg,  J. :—  ^^_^ 

L'intimd  alldgue  dans  sa  d6claration  que  le  11  juillet 
1887,  »1  s'est  adresH^  k  Tappelant,  pharmacien  licenci^, 
tenant  pharmacie  k  Montreal,  coin  des  rues  Oraig  et 
Bleury  et  lui  a  demands  '*lMyji||gilt«'  preparation  m6^- 
cinale;%le  la  boutique  jj^MittBouB  )||||liirge'da 
nofhmi  Eugdne  D6chard,  HRHPsWl'appeiant ; 

Que  ce  dernier  a  commencd  k  faire  la  preparation  de- 
mandde,  que  le  melange  a  fait  explosion,  et  que  la  bou' 
teille  le  contenant  et  le  m61ange  mdme  a  atteint  I'intimf 
4  la  figure,  lui  a  brAl6  tonte  la  figure  et  d'autres  parties 
dNi  corpa;  que  cet  accident  est  dii  d^  Vinourie  et  I'int^abi- 

6  de  Diehard;  que  la  preparation  demands  n'offrait  - 

tin  danger,  si  le  m6lange  edit  H6  fait  avec  soin ;  qn« 
D6chard  n'^tait  ni  un  licenci6  ep  pharmacie,  ni  an  com- 
mis  dipldm6,  ni  an  apprenti  ceirtifie  (Bu  conformit6  de  la 
loi  de  pharmacie  de  1885,  que  le  fait  db  I'eiptiployer  auz 
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•  (onatitoait  anif  iIHgsUil  at  uti» 
ii6«IiK«n«;«  dr  U  part  do  rappwUBt. 

Qu«  i>ar  sttito  dt>  ..«t  tt.:«id«iit.  Pintiml  i^W* mnm  p<fii. 
daiit  pr«a  d«  d«ux  moiii  qui  out  iik  d.rtiV  moia  do  «ouf. 
fra|i(««,  qui!  «  dft  payor  d^«  inr<d<M)ina ;  qn1l  Mt  d^ftgur* 
|M)ur  la  vie,  ot  qa««  iia  vuo  out  tt(ro<;t6e  pour  t^tyoara. 
n  (joiiolut  A  11.000  do  iloirimagoa.  '   .  # 

L'appolant  nie  <,u«  riiitim^  m!  Noie  •Ateniti  jk  \n\  ponf 
•voir  QDe  preparation  mWicftialo  «t  ryotito  qail  est  faux 
que  le  nomm6  D«ohard  ait  fait  o«  jour-lA  ua  m^kugo  de 
nm^dea,  po»r  Tintimfi  ;_ ^ «  ^w- 


f 


QuiFoat  faax  quo  I'lntlm*  nit  m  hXimk  pt  la  fanto  «t 
la.nAgligenot^  do  D6«hard  on  pr6parant  ttno  ordftnuano-e 
on  preicription  mMioinalo,  et  que  rinUmfi  na  pu  «tre 
bleas^gtaa  par  aa  propre  faute  ot  nfigligence. 
.  L'ap^ant  a  6t6  le  premier  tfimoiu  entendu  de  la  part 
de  rintim6. 

II  dit  que  le  onae  juillet,  il  est  a9rti  nn  pen  arant  dix 
henrea  a.  m.  pour  aller  ae  fairo  raaor.  D6chard  jewt  roati 
au  magaain  ;  4  aon  retour,  apr^a  nn  cjuart  d'heuto  d'ab- 
aeuce,  il  a  remarqnft  nne  odeur  d'acide  nitrique ;  il  a 
trouvi  I'intimfe  avec  D6chard ;  -toua  deux  avaient  b  figure 
brAl6e,  et  il  y  avait  doa  taohea  de  brulurea  aur  leura 
habita. 

Qneationn6  par  I'appelant  anr  ce  qui  dtait  arrivi,  D6- 
•hard  rfipondil,  que  la  drogue  lea  avait  atteint  k  la  %ure. 

L'appelant  ne  prit  paa  U  temps  d'6n  demander  d'aaran- 
tage,  et  lea  envoy*  k  I'hdpital  pour  6tre  pana6a. 
Xl?tte  preuve  de  la  declaration  de  D6chard  a  ftt«  fidie 
80UB  otgection  de  la  part  de  la  d6fenae ;  la  vajiditft  de 
cette  objdiBtion  eat  une  dea  queationa  aonraisea.  mais  la 
plus  impoFtante  eat  celle  de  aavoir,  ai  l'intim6  pouvmt 
fornar  rappelant  A  raconter,  comme  t6moin,  le  r6oit  que 
Dfechaid  lui  avait  fait,  lora  de'aon  retour  de  I'hdpital  dans 
I«  coura  de  la  m«me  joum6e,  de  la  manidre  dout  la  choae 
etait  amree.     ^ 

D6ohard  «wt  mort  ttva^^  I'inaUtution  Atr  Taction./ Pei^ 
ioiina  que  lui  et  Laakey  ne  pouvait  dire  ce  qui  ^taitifcrif  6^ 
et  rintim6  aoutient  qti'il  a  droit  de  faire  la  preni(Me  }L 
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"declaration  de  Diehard ;  lo.  Pafce  que  le  principe  qai 
exclut  la  preuve  par  oui-dire  ne  s'applique  pas  dans  les 
circonstances  de  la  ciLnse;  2o.  Parce  que  la  declaration  de 
Dec  hard  forme  partie  da  res  gesto,  et  pent  k  ce  titre  dtre 
un  element  de  ptenve. 

De  la  solution' de  ces  questions  depend  tonte  la  cause. 

Nous  avons  bien  d'ailleurs  la  preuve,  que  D6chard  6tait 
nn  clerc  ou  apprenti  droguiste  k  I'emploi  de  Lyons,  et 
que  Lyons  Tavait  laisse  seal  en  charge  du  magasin  pen- 
dant une  absence  de  15  d  20  minates,  et,  qu'ck  son  retour, 
il  I'y  avait  tronyd  avec  Laskey^  que"  tons  deux  avaient  la 
figure  brulee,  et  des  taches^  leurs  hardes ;  qu'il  y  avait 
une  odeur  d'acide  uitrique,  et  que  les  taches  comme  celles 
faites  au  mur  etal^nt  semblables  k  celles  qu'auraient  faites 
cet  acide,  mais  sauf  dans  ce  que  Dechard  4  raconte  &  son 
maitre,  et  une  declaration  faite  par  Laskey  k  son  medecin, 
qui  ne  pent  etre  prise  en^sa  faiyeur,  et  ses  reponses  sar  le. 
serment  suppletoire  que  lui  a  defere  le  juge,  il  n'y  a  rien 
an  dossier  pour  indiquer  comment  les  brulures  ont  ete 
causees.  ,  '      ' 

LaGour  inferienre  a  adopts  la  theorie  de  la  demande, 
et  permis  Ta  question  par  laquolle  il  etait  demande  & 
Lyons  ce  que  Dechard  lui  avait  raconte.  C!e$t  en  subs- 
tance,, que  Laskey  serait  entre  au  magasin  etilui  aarait 
demande  de  lui  remplir  une  bouteille  qu'il  ivait,  d'nu 
melange  de  trois  patties  d'acide  nitrique  et  d'Tine  partie 
de  teinture  diode,  qu'en  vonlant  meler  ces  deux  subs- 
tances il  y  aurait  eu  ebuUition  violente  et  qn'une  partie  du 
liqnide  leis  aurait  atteint  tous  deui,  et  cause  les  brulures. 
II  a  ete  ensuite  pronve  que  le  melange  de  ces  deu;K  subs- 
tances, surtout  dans  ces  proportions,  est  des  plus.dan- 
,gereux,  «t  que  prepare  comme  Dechard  I'a  raconte,  il  devdt 
avoir  I'effet  produit.  II  est  aussi  etabli  que  Laskey  a 
souffert  pendant  lon'gtelnps,  et  qu'il  n'a  pu  travailler  pen- 
dant deux  mois.  .  -^ 

O'est  surcette  .preuve,  que  le  juge  a  defer^  le  serment 
suppletoire  h.  Laskey,  et  sur  le  r6cit  dece  dernier,  joint  A 
celui  de  Dechard,  il  a  trouvS  negligence  dont  Ly^ns  etait 
responsable,  et  I'a  condamne  anx  doinmages. 


,6t-oourt  of  quern's  6bnoh. 

L'appel  de  ce  jugement  met  en  question  lea  objectior  s 
k  la  preuve  et  la  validit6  des  jugements  qui  les  ont  ren- 
voy6,  de  m6me  que  celle  du  jugement  d6f6rant  le  ser- 
ment  suppletoire. 

Si  I'admissibilitfi  de  la  declaration  de  D6chard  deyait 
6tre  d6cid6e  d'aprts  le  droit  angiitis,  il  n'y  aurait  aucune 
h6sitation  k  dire  qu'elle  ne  pouvait  6tre  reyue.  Sauf  quej- 
ques  exceptions  pen  nombreuses,  et  qui  ne  portent  pas  snr 
lapr6sente  cause,  le  oui-dire  y  est  rigoureusement  exclu 
et  ce  principe  y  a  depuis  des  sidcles  6t6  consid6r6  comme 
le  principe  fohdamental  de  la  preuve  par  tfimoins. 

MlejugeBullerrexprimait  trds  bien  lorsqu'il  disait : 
♦'If  the  first  speech  were  without  oath,  another  oath  that 
"  there  was  such  speech  makes  it  no  more  than  a  inere 
"  speaking,  and  so  of  no  value  in  a  Court  of  justice." 
Taylor  on  Evidence,  parag.  60'7  etsuivants. 
.     On  ne  pourrait  davantage  dans  le  droit  anglais  I'ad- 
ivmettre  con^me  formant  partie  du  retgesta:,  et  par  conse- 
quent commte  preuve  des  faits  qui  y  soht  relat6s.    Ces 
dires  ne  font  preuve  que  de  la  connaissance  ou  de  la 
croyance  des  faits  par  celui  qui  les  raconte,  et  non  de  la 
v6rit6  de  ces  faits  enx-m6mes.  Taylor,  No.  628. 

L'on  doit  pouvoir  trouver  ailleurs  la  preuve  du  fait,  et 
dans  I'espece  elle  n'est  pas  au  dossier/ . 

Mais  la  question  doit  6tre  d6cid6el^r  le  droit  fran^ais 
et  non  par  le  droit  anglais,  et  sur  ce  point  il  ne  parait 
gudre  avoir  variante  entre  I'ancien  droit  et  la  nouveau. 

Loisel  disait :  "  oui-dire  va^par  ville ;  en  un  muid  de  oui- 
dire  il  n'y  a  point  de  plei» ;  uu  seul  ceil  a  plus  de  cr6dit 
que  deux  oreiUesn'ontd'audivi."  Guyot,  Kep.  Vo.  preuve! 
p.  688,  art.  de  Merlin.  Merlin,  Rep.  Vo.  preuve,  p.  668. 

II  y  a  cependant  quelques  cas  ou  ces  sortes  de  deposi- 
tions doivent  6tre  admises,  et  faire  foi  lorsqu'elles  sont 
jorntes  a  certains  indices.  Tels  sont  les  crimes  dont  il  est 
difficile  d'avoir  la  preuve  d'ailleurs,  soit  parce  qu'ils  sont 
caches,  ou  parce  qu'ils  se  sont  passes  depuis  longtemps. 
Au  reste,  les  deiKisitions  fond6es  sur  des  oui-dire  ne  doi- 
vent etre  considerees  dans  les  cas  dont  on  vient  de  parler, 
qne  lorsqu'elles  sont  accompagn^es  de  cfuatre  cniiaif m»,  ■' 
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^K'-       lo.  Que  le  temoin  ait  appris  le  fail  de  personnes  qui 
imiu  /    ^taient  pr^sentes  ;  2o.  qu'il  nomme  ees  personnes ;  do.  Que 
.^  ces  personnes  soient  an  nombre  de  deux  ei  dignes  de  foi  ;> 
^J^ue  ces  personnes  elles-mdmes  ne  puissent  dtre  en- 
\tendue8. — Ibidem. 

Le  Code  Napol^n  ne  contient  pas  plus  que  le  ndtre  de 
dispositions  sp^ciales  sur  cette  matidre,  et  n'y  a  par  con- 
sequent rien  changd;  aussi  Desquiiron,  qui  §crivait  en 
1811,  sept  aUs  apr^s  sa  mise  en  force,  adopta  cette  doc- 
trine comme  ne  soufirant  pas  difficult^,  et  il  %jouj^,  p.  899  : 
"Dans  une  telle  hypothese.la  deposition  paro^i||Hre  reil- 
"ferme  uu  caractere  de  c^it,  qui  ne  periae|rp{lB  an  juge 
"  de  la  rejeter,  surtout  lorsque  le  fait  dont  ^'F|0t  est  par 
^    *' lui-m6me. difficile  a  prouver." 

Bonnier  (vol.  1,  p.  809),  apres  avoir  rapport6  Tancien 
droit,  rappelle  qu'en  Ecosse  Ton  admettait  la  preuve  par 
oui-dire,  (1  Ph.  law  of  evidenc^,  209)  1  Dickson,  Evidence, 
66-67 ;  aussi  Ecossais,  montre  les  dangers  de  la  preuve 
par  oui-dire,  mais  I'admet  lorsqu'elle  est  ndcessitle  par 
les  circonatjinces. 

C'est  le  principe  qu'en  toute  matiere  on  doit  faire  le 
meilleur  genre  de  preuve  possible,  mais  ce  principe  a 
toujours  M6  subordonn6  aux  n6cessitd8  des  circonstances. 

G'est  ainsi  que  Tordonnance  (titre  •  20,  article  8)  fait 
suivre  la  defense  de  la  preuve  x>at  ttoiolns  dans  les  ma- 
tieres  exc^dant  100  livres,  de  la  declaration  qu'elle  n'en- 
tend  pas  exclurela  preuve  par  temoins  pour  dep6t  n6oe8- 
saire  en  cas  d'incendie,  ruine,  tunralte  ou  nanfrage,  i;^i 
en  cas  d'accidents  imprevuis.  ^^^^^^^^^^^^^^^^^^       1       i^„ 

Et  c'est  encore  ainsi,  qu^  les  articles  1238  et  1242  de 
notre  code,  en  r^produisant  les  dispositions  de  Tancien 
droit  et  dn  Code  Napol6on,  reconnaissent  les  prSsomptions 
cQmme'  un  dl^ment  de  preuve,  et  en  abandonnent  I'apprS- 
ciation  d  la  discretion  et  au  jugement  du  tribunal.  ' 

Or  nous  trouvons  au  dossier  que  Lyons  en  revenant  ^ 

son  magasin  avatt  et6  frappe  par  une  odeur  inaccoutnm6e 

i     d'acide  nitrique,  que  Laskey  et  Dechard  avaient  la  figure 

brulee,  que  des-  taches  d'acide  couvraient  lenrs  hardes  et. 

une  partie  des  murs,  que  Laskey  sortit  de  to  bou|iqaft  en 
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se  tenant  la  figure  aveo  Bes  n^ains  et  renoontra  une  de  ses 
coi^nawsances  qui  en  le  voyant.  8'6cria:  mon  Dieu.  qu'y 
a-t-il  done  et  que  le  constable  Batallon  qui  passait  A  I'ins- 
tant  crut  de  eon  devoir  de  s'enqufirir  de  ce  qui  lui  parais- 
aait  un  accident,  afin^d'en  faire  rapport 

II  est  fealement  piouv6  que  D6chard.  le  seul  tfimoin  de 

I  accident  a  racont^  A  son  maitre  comment  tout  cela  6tait 

ZZ  T  !!  ""l'*  '*"'^™"  «*  d6po8ition  commet6. 
moin  aitpufitre  obtenue.  et  enfin  qu'un  accident  rfisul- 
^ant^de  1  emploi  ou  du  maniment  d'acide  nitrique  6tait 

Dans  ces  circonstances,  je  trouve,  sauf  qu'au  lieu  de 
deux  t6moins  autrefois  requis  (il  n'en  est  plus  mkintenant 
besom  que  d'un  seal),  toutes  les  conditions  requises  par 
I  ancien  droit  pour  I'admission  de  la  preuve  pa?  oui-diie. 

Lamort  du  seul  t§moin  qui  a  eu  connaissance  de  ce 
qui  8  est  pass6,  et  I'impossibilitfi  de  faire  la  preuve  autre-  • 
ment  La  respectabilitfe  du  t6moin.  ici  e'est  le  d§fendeur 
lui-mftme,  et  il  n'y  a  pas  k  craindre  pour  lui.  Le  fait  que 
dans  son  recit  son  clerc  a  du  chercher  k  s'exon6rer  et  sau- 
ver  sa  responsabilitfi. 
L'on  pourrait  peut-6tre  dire  plus,  et  voir  dans  ces  faits 

^^LTZ!  ^*y  P'^^^^Ptio'^.  8«ffi«ante  pour  autoriser  le 
juge  k  dfifferer  le  serment  supplfitoire. 

A  tout  6v6nement  le  juge  pr&sidant  auprocds,  et  s'eflTor- 
9ant  de  d6couvrir  la  v6rit6  des  dires  de  Dfichard.  a  du  ad- 
mettre  la  preuve  ainsi  faite  et  se  croire  autoris6  k  dlf6rer 
le  serment  comme  il  I'a  fait.  ' 

I^  cause  cit6e  de  la  Corporation  de  Sherbrooke  8r  Short, 
M.  L  R.,  8  Q.  B.  50.  ne  me  parait  pis  applicable.  Le  de' 
mandenr  en  passwit  dans  une  rue  sous  le  contrdle  de  la  dfi- 
fenderesse  s'fitait  d6mis  un  pied,  et  il  poursuivait  la  corpo" 
ration  en  dommages  en  allgguant  quSl'accident  aVait  6t6X 
caus6  parle  mauvais  6tat  de  la  rue.  II  n'y  avait  aucun 
t^momdela^aniere  dontla  chose 6tait arriv6e  et  la  S 
dAppe  a  d«clar6.  que  la  preuve  de  ce  fait  ne  pouv^t 
6tre  faite  par  le  tfimoignage  du  demandeur.  " 

II  n  y  a  pas  d'analogie  entre  les  denX  causes 

Four  ces  raisons,  .je  snis  d'opinfnn  ^^ft  ronfinoor  lo  jngc 
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M^       ment  de  la  Conr  Sup6rieure,  et  de  d6clarer  que  le  juge 

i^ron*     idevait  admettre  la  d^claratioft  dtt  d6fendear  quant  au 

i**k«'-     ,r6dt  que  D6chard  lui  ayait  fait  de  raccideht.  v 

Oboss,  J. : — 

The  case  is  well  slated  by  the  Honorable  Judge  who 
rendered  the  judgment  in  the  Superior  Court.  It  is 
reported  in  the  4th  volume  pf  the  Montreal  Law  Eeportsj 
S.  C,  page  4.  ■  /( 

The  respondent  Laskey  is  a  carter  or  cab  driver.    The 
appellant  Lyons  is  a  chemist  and  has  a  druggist  shop^ 
corner  of  Craig  and  Bleury  streets.    On  the  morning  of 
the  11th  July,  ISSI,  Lyons.  left  his  shop  in  charge  of  an. 
apprentice  named  Dechard,  and  on  his  return,  about  a ' 
quafter  of  an  hour  afterwards,  found  Dechard  and  Laskey 
both  injured  about  the  face  and  eyes,  the  former  slightly 
and  the  latter  seriously.    He  was  some  ten  weeks  before 
he  could  resume  his  occupation ;  one  eye  was  permanently 
injured.     It  was  evident  fro>m  the  condition  of  Laskey 'g 
clothing,  more  particularly  his 'hat  and  coat,  as  also  the 
I  walls  and  floor  of  the  shop,  th^t  there  had  been  an  ex- 
plosion on  the  premises.    Lyojis  saw  to  both  men  being 
I  sent  to  the.  hospital  to  haVe  their  injuries  cared  for. 
Lyons  remained  at  the  sl^o^  and  Dechard  followed  him 
ithere,  having  immediatel^pe^urned  from  the  hospital.    He 
jWas  questioned  by  Lyons  as, to  how  the  explosion  occur- 
red.    Lyons,  examined^  as  a  witness  for  Laskey,  reports 
the  explanation  given  at' the  time  by  Dechard^  which  in 
substance  was  that  Laskey  had  presented  to  Dechard  a 
phial,  asking  to  be/supplied  with  a  prescription  similar 
to  what  he  had  gotthere  on  a  previous  occasion.    Dechard 
ftt  first  refused  to/make  up  the  prescription,  saying  that 
'n  he  did  not  knoiiir  of  what  it  was  composed,  to  which 
Laskey-replied^inat  it  was  the  same  as  he  had  got  before  ; 
he  knew  it  v^as  three  parts  of  nitric  acid  and  one  part 
<^ftinrture^f  iodine.   In  this  he  appears  to  have  made  a 
mistake  j^iBcause  it  is  proved  that  the  former  prescription 
was  oC^equal  parts  of  each.    Dechard  still  refused,  but 
Lask^  pressing  his  application  Dechard  at  last  yielded. 
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and  went  into  the  back  shop  to  procure  one  of  the  ingre- 
dients, returned  with  them  to  the  front  shop  where  Laskey 
was,  having  in  the  meantime  gone  behind  the  counter 
where  he  met  Dedhard  who  began  to  prepare  the  pres- 
cription by  pouring  the  nitric  acid  into  a  phial  contain- 
ing the  tincture>of  iodine;  an  explosion  resulted  which 
caused  the  injury  complained  of. 

Dechard  died  after  the  institution  of  the  action  and 
before  he  cotild  be  examined  as  a  witness,— not  from  any 
cause  cpnnected  with  the  accident.    As  there  was  no/ 
person  present  when  the  accident  occurred  Save  Dechar^ 
and  Laskey,  the  manner  in  whicjb  it  transpired  4s  ohl 
obtained  from  the  evidence  of  Lyons,  and  his  report  />f 
s  what  Dechard  stated  to-  him  on  the  occasion  in  answer 
to  questions  put  to  him  by  Lyons,  who  of  course,  is  hot 
likely  to  have  given  a  colouring  to  it  unfavorableTto. 
himself    This  testimony  is  objected  to  as  hearsay  ^id- 
ence.    The  case  was  treated  in  the  Court  below  as  if  the 
proof  was  insufficient  if  this  evidence  was  rejected/  The 
presiding  Judge,  however,  admitted  it  in  the  exerijise  of 
a  discretion,  allowing  it  to  be  completed  by  the  Supple- 
mentary oath  of  Laskey,  and  thereupon  awarded/Laskey 
1200  damages  ^  from  which  judgment  the  present  appeal 
has  been  brought. 

Besides  ^he  supposed  insufficiency  of  proof,  fhe  appel- 
lant  relies  ^pon  the  evidence  being  qualified  by  the  cir- 
cumstances going  to  shew  that  the  accident  Was  brought 
about  by  Laskey's  own  conduct  in  persisting  in  his  de- 
mand to  have  the  prescription  made  up  by  Dechard,  not- 
withstanding the  objections  raised  by  him  and  Laskey's 
own  admission  as  reported  by  Dr.  Oampbell/the  attending 
physician  in  the  hospital,  to  whom  Laskey  stated  that  he 
had  no  person  to  blame  except  himself  dt  something  to 
that  effect.    )  ■  ; ,  ■   .■-'.■;■   7       "' ..    .         ■ 

It  seems  to  me  that  certain  controlling  tacts  were  appar- 
ent from  the  evidence  of  Lyons  himself,  viz.,  that  an  ex- 
plosion had  taken  phice  in  &is  (a  drug&t's)  shop,  that  it 
must  have  proceeded  from.ohemicals,  ther^y  a  presump- 
tlofl  WM  raiiHMi  that  it  prooooded-&oik  the  maniuiilateHP 
VquV.,Q.B.       -  ^  /^ 
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of  materials  under  the  control  of  a  person  in  his  BeTvii^, 
therefore  by  the  act  of  that  person  for  whom  he  yroB  res* , 
ponsible,  requiring  on  his  part  a  sufficient  explanaition  to 
establish  a  valid  excuse/  1  would  not  either  be  prepared 
to  affirm  that  tljis  evidence  given  by  Lyons  was  objec- 
tionable as  hearsay  evidence  ;  it  was  the  declaration  of  a 
person  in  the  position  of  an  agent  of  Lyons  at  the  time 
of  the  happening  of  the  accident,  as  it  were  res  gesite.  But 
without  absolutely  ruling  this  point,  I  think  tHe  Judge 
exercised  a  permissible  dispretion  in  accepting  the  sup- 
plementary oath  of  the  plaintiff.  ^ 

The  Quebec  Pharmacy  Act  of  1886,  48  Vict.,  cap.  86, 
contains  provisions  especially  dewigned  for  the  protection 
of  the  public  against  the  imprudent  handling  of  drugs 
and  poisons.  Those  employed  in  the  trade  ,are  classified 
as  Ist  certified  apprentices,  2nd  certified  clerks,  and  8rd 
licentiates  of  pharmacy ;  all  have  to  undergo  examina- 
tions before  the  council  of  tl^e  association  previous  to 
^ing  admitted  as  authorised  to  prosecute  iar  be  employed 
in  the  business  of  pharmacy.  The  certified  apprentice 
is  admitted  on  passing  a  satisfactory  examination  as  to 
edt^cation  and  moral  character.  The  certified  clerk  jpasf 
have  been  a  certified  apprentice  having  served  for  three 
\  years  with  a  licentiate  of  pharmacy,  and  have  passed  an 
^examination  amonfg  other  things  as  to  the  dispensing  of 
prescriptions.  The  licentiate  must  have  gone  •throujj'h 
the  two  grades  apove  mentioned  and  have  passed  an  Ex- 
amination requiring  a  very  complete  ^nd  extended  know- 
ledge of  pharmacy.  .,^  T-  ^  ^^  -- 

S^ct.  22  of  the  Act  declai^^hat  it  shall  be  unlawful 
for  any  person  to  permit  any  persdn  in  his  employ  to 
engage  in  the  dispensing  of  prescriptions,  unless  .such 
certified  apprentice  be  under  the  imMediate  ^supervision 
of  a  licentiate  of  pharmacy  or  certified  clerk  during  the 
time  he  is  employed  in  the  dispensing  of  prescriptions. 

Dechard  was  not  a  licentiate  of  ]i>harmacy  nor  a  certi- 
fied clerk,  but  only  a  certified  apprenticJB,  and  had  no 
authority  to  dispense  prescriptions  in^the  absence  o£a 
lluBuUatu  (wluuh  Lyons  was)  or  ot  a  oeitUied  clerk.  ~1^ar~ 
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shonld  not  therefore  have  attempted  to  prepare  the  pres- 
cription as  he  proceeded  to  do,  in  the  abseince  of  Lyons  or 
oi^er  authorised  licentiate  or  certified  clerk.    Lyons  is 
responsible  for  the  act  of  his  subordinate.     It  is  not  suf- 
ficient excuse  to  say  that  it  was  at  Laskey's  own  request 
and  hj  his  particular  direction  that  the  preparation  of 
the  prescription  was'attempted.    Laskey  must  have  been 
or  is  'presumed  to  have  been  totally  ignorant  of  the  science 
of  phanuacy,  and  therefore  ignorant  of  the  danger  of  mix- 
ing the  ingpredients  of  the  prescription  he  asked  for.;    It 
was  Lyons'  business  to  have  a  suitable  person  present 
in  his  shop  with  competent  knowledge  to  prevent  tke^ 
danger  and  avoid  the  accident.    It  is  not  enough  to  shift 
the  Tf«ponsibility  to  shew  that  Laskey's  own  solicitation 
and  4!(rroneous  directions  led  to  the  disaster.    The  pre- 
cautions which  the  statute  interposes  are  enacted  for  the 
protection  of  the  public.  Ignorant  persons  should  be  pro- 
tefctefl^even  againsj^  their  own  rashness  pr  imprudence. 
Dechard  should  have  refused  to  act  in  the  matter  on  Las- 
key's request,  and  Lyons  mucit  bear  the  consequences  of 
his  imprudence  and  failure  of  duty.    The  judgment  of 
the  Superior  Court  must  therefore  be  confirmed. 

Laeoste,  Bisaillon,  Brosseau  Sf  Lajoie,  attorneys  for  appel-, 
lant. 

McOibboH,  Mqjor  4*  Claxton,  attorneys  for  respondent. 

(J.  K.)  \  ; 
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MOMTRKAL  LAW   KEPORT8. 

March  26,  1889. 


Q*ram    Dorion,    0.  J.,  Tehmier,    Ghdrom,    Boss^   and 

DOHERTY,  JJ. 

THE  CITY  OF  J^ONTREAL, 
J  (P/oiWf^  in  Court  below), 

^  Appellant; 

.  y AND  ■.    ^.  ' 

THE  RECTOR  AND  CHURCHWARDENS  OF  CHRIST 
CHURCH  CATHEDRAL, 

{D^emtant^  in  Court  below), 

^  ■'      Respondents. 

Exentption  from  taxes^Church — Special  Assessment — 88  Vict. 

i^J)  ch.  78,  ».  8. 

Hbu>  I— (ConflrminK  the  judgment  of  Tnxiui,  J.,  M.L.R.  4  S.C.  13).  That 
the  Statute  38  Viet  (Q.)  c.  73,  a.  3,  exempting  churches,  parsonages 
and  bishops'  palaces  (h>m  "  all  taxes,"  includes  exemption  from  Hpe> 
cial  assessments  for  local  improvements. 

'   ■     '    '■■ '       •    ,      . 
The  respondents    olaimiad  exemption   from  a  special 

assessment,  iinposed  fo^the  cost  of  a  drain  in  the  street 

bounding  their  property  on  one  side,  nnder  the  Statute 

88  Vict.  (Q.)  c.  18,  s.  8,  "Churches,  parsonages  and  bishops' 

'  "  palaces  are  exempt  from  all  taxes.  Institutions  occupied 

"  for  charitable  objects  are  exempt  from  municipal,  ordin- 

"  ary  and  annual  taxes."  ^        

Jan.  28,  24,  1889.] 

P.  Ooiyfe,  for  the  appellant : — 

In  the  interpretation  of  exempting  Statutes,  the  word 
"tax"  has  a  restricted  meaiiing,  and  does  not  apply  to 
special  assessmipnt.  This  distinjction  is  recognized  by 
writers  on,  t^  subject,  and-  by  most  of  the  American 
Courts.      .  ^  y  ■  -*-^ 

AppeUa^s  authorities :      •'.,'-'"  *      ' 

Harrison,  Mun.  Manua^p.  608.- 
~z'T^taicM(/fP|"'iAi|tiiMUO  do  la  prop.,  p.  10 1,  No^ 
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CWey,  Taifttioh.  p.  207,  t>6o.  ABueiiBmentB.  ,    . 

Hiiliard,  Taxation,  p.  72. 

BMrrowg-Aa,  Taxation,  p.  78. 

Di/loH,  Mun.  Corporations,  pp.  778  et  ieq. 

Zahriski's  ft.,  vol.  4,  p.  886  et  seq. 

N.  T.  Rielle,  for  the  rospondentB  :-^ 

The  words  of  the  Statute,  iu  their  natural  sense,  create 
two  classes  of  exemption,  the  first  being  wider  than  the 
second.  The  properties  included  in  the  first  class  are 
meant  to  he  free  from  some  impositions  which  are  neither 
'^ordinary,"  "annual,"  nor  "municipal,"  and  such  impo- 
sitions can  only  be  specid  assensmeuts. 

Hardcastle,  8tAtnte»,  ]^.  11  et  leqt 

Wilkiwum  v.  Leland,  2  Pet.  627. 

MaUlard  v.  I^torende,  Dannforth,  S.  0,  Dig.  996.  ^ 

Pbtter's  Dwarria,  Statutes,  p.  110. 

The  American  decisions  are  not  unanimous  in  making 
any  distinction  between  "  tax  "  and  "  assessment  "  in 
exempting  Statutes.  ,The  question  not  having  come  before 
the  Supreme  Court  of  the  United  States,  the  decisions  of 
the  Courts  of  last  resort  of  the  various  States  have  equal 
authority,  and  the  most  recent  of  these  do  not  make  this 
distinction. 

Harvard  College  v.  The  Aldermen  of  Boston,   (104  Mass 
Bep.  p.  486). 

Codman  v.  Johnson,  (104  Mass.  Bep.  p.  498). 

People  y.  Sehool  TVusteei,  (111.)  U.  S.  Digest  (N.  S.),  Vol 
18,  p.  611.  -  ^ "^  p 

Erie  V,  Umversalist  Church  (Pa.)  U.  S.  Digest  (N.  S.)  Vol 
16,  p.  617. 

HXive  Cem.  Co.  y.  Philadelphia,  98  Pa.  129. 
This  distinction  has  also  been  r^ieoted  by  the  Courts  of 
the  Province  of  Ontario.     / 
Harrison,  Mun.  Manual,  p.  608-11. 
Hapnes  ^  Copeland,  (18  0.  0.  C.  P.  ppi6o)jr^^^^-"r^^ 

The  American  decisions  cited  in  favor  of  appellant's 
theory  do  not  assert,  as  a  general  rule  of  law,  that  in  an 
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"*"■       thene  deoisions  the  Oourts  hftvn  held  that  in  the  com  of 
J^Mi     '^  particular   Statute  th^  under  diicussum,  the ,  itftention 
RMtor.^ia-,  of  of  the  liegtslature  was  not  to  eitend  the  meaning  of  the  > 
<%««**"f«h  ^ord  ••  tax  "  tfe  "  aaseBHmenU.'' 

CUif  of  Baltimore  v.  The  tkmetery  Co.,  7  Md.  686.     Vide 
Note  on  this  cal(<i  in  Dilltm,  Man..  Oorjporationa,  p.  776. 
CSno/«y,  Taxa^on,  p.  207^        ' 

The  intention  of  the  l^egislataxip  in  thifi  exempting 
Statute  can  only  be  understood  b^/x>mparing^  the  Statute 
with  other  legislation  on  siinll^^^yliubjectB, — and  with 
judicial  interpretation  of  auch  fitatuteN.  AetH  in  pari 
materia  are  to  be  taken  together  an  f&ctoing  one  law. 
MuH.  Code,  Art.  712.  °      .   . 

Corp.  of  Verdun  Sf  Nuns  of  the  Congregation.  1  Q.  B.  Rep. 
168.  " 

.  Si'hoot  Com*,  of  St.  jLch  4*  Sem.  of  Quebpc     10  Q.  (i.  R. 

886.  .y' 

Wylie  Sr  The  OUsfofWontrpl.     12  Can.  S.  0.  R.  884. 
Ca^ de  MontrM  tt  Len  Kcc.  du  Sem.  de  St.  Sulpice.     M.L.R., 
4Q.B.  1.  „        ' 

Potter's  Dwarris— ^t&t^iea-p^^9:  *^ 

The  Statute  makes  a  distinction  bistween  two  claaaes  of 
exempted  parties,  giving  wid(ir  exemption  to  the  first 
class,  to  which  the  respondents  belong.  €ince  the  argu- 
ment in  this  case,  however,  the  Supreme  Ooutrt  hkk  re- 
versed the  judgment  of  this  Court  in  the  case  of  Jm  citi  de 
Montreal  et  Les  EecUsiastiques  du  Seminaire  de  St.  Sulpice 
tM.  L.  R.,  4  Q.  B.  1),  which  settles  the  jurisprudence  in 
favor  of  the  respondents. 

I  Judgment  confirmed. 

P. /.  CS9y/«,  for  appellant. 
Lafteur  Sc  Btelle,  for  refipondents 
Dunlop,  OounseL  / 
(h-tTb.)       '  /    :y 
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19  Janvier  1889.' 

Coram  Dorion,  J.O.,  TtMitR.  Orohh,  Bohh*.  JJ.,  et 
DOHERTY,  Anat-J. 

.   OHBrSTWO  STfiFANr  BT  AL., 

(Mi$  0n  cause  en  Cour  lHf4rieur0\, 

Appblantb; 


'—Asnembke  du 


E.  MONBLBAU,  piw,  - 

(Retjua-aut  m  Qmi^  l^fMeure), 

iNTIMlt. 


Appel-Ammbke  Ju  e,mseit  Munm,H,/^Mmbre  tierMnnelle- 

ment  inti^e$s4. 

Jwi*  :-L  Qa^  lon«,ne  l>p|«l.nt  d'lin  Jugem«nt  fln»l  veut  mm\  intorje- 

16.  .u„„t,„„„er  <l.n.  lo  brof  .t  |,«  grl«fli  d'.p,»|,  a  „,„|,„  ,,„„  »  dj^,! 

.ion  conte„u.^d»n.  I'lnterlocutol™  «  tniuv.  ..i.i  oomprL  dlito 

•        Jugament  final.  '  " 

^'  ^I'i-n'"^  »e»UtuUncorpor.nt  !•  vllle  d.  81,  J..n,  un  membr*  do 
con«,U  a.unlclp.1  „•,  pa.  droit  d.  Toter  unx  ummh\^  du  ooweli 

-urun.que.t  ond»n.l.quelle.«,ltper«,nnell.n,ent,*,ltooinm.m«n.- 

^    r^ohUion  du  con.eil,  .dopMe  par  une  mnjoriw  d'un.  volx. ««  d^ 

tT^om.       '        '"""''"'  """  '"'"^''  ""~'*  ^"'^  ''^  <=*!*  d. 

lAppel  esVdu  jugement  de  la  Cpar  Sup^rieure.  district 
de  St-Jean  (Charland,  J.),  accordant  la  requfite  de  I'mti. 
m6  pour  laire  d6clarer  nuUe  une  resolution  du  conseil  de 
I»  ville  de  St-Jean  L'appel  est  du  jugement  final,  dont 
smvent  ici  les  considfcrants,  maii  nous  iii^ns  de  plis 
les  considferants  de  deux  jugements  iiiierlo^toires  qui 
ont  m  rendus  dans  cette  cause,  et  doit  mention  est  fiSte 
par  les  juges  de  cette  Cout : 

8mai  1888:—  V 

^  "Gousid6rantque  le  cekifi^  de  cantioMement  ^wit 
il  est  question  en  icelje  niot;l4  a  6t6  appose  par  le  proto- 
notaire  de  ce  district  dan/ les  limites  de  son  devoir  et 
Vaprds  la  jurisdiction  qjd  lui  est  donn6e  et  reconnue  i>ar 
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la  loi  «t  iip^ial«in«nt  p«r  U  SUtat  ea  Tertii  duquol  il  a  ^ 
rtfftt  tel  cauUoiineni«nt ; 

^  '•  OouHid^raut  qu«  le  protouotaim,  «n  oette  inatanoe, 

V*  M^  qtV  curtiflor  ail  act<!  qb'il  a  droit  d«  faire  ct  ei6> 

uoter,  <«t  qtiti^^  toat«N  et  cH'a(<an«  d«a  raiaonii  inVoqa^ea  par 

loa  mia  on  «-auaM  pour  d(*mandor  U  rojet  da  dit  t'(«rtiflcat 

do  oautiouneinwnt  Hont  iiial  foad^'ua  ; 

"  Renroie  la  ditt^  motion,  (d^pena  r^atirvia^.*^  c. 


"  TAOonr,  liprAa  avoir  entendn  1^  pArti^a,  aaToir,  1« 
requdrant  I't  Ioh  iniH  on  cauMH,  aur  Ijk  motion  pr^aont^e  k 
(wtfo  Coar  par  l<*li  mif  «n  cauHo,  le  prctmiiv  mai  coarant, 
fliiimin6  In  protr/tdurw  «t  d^lib^r^  ;        '^'  ' 

"  CouHid^rant  quo  U  ct>rtiA(;at  do  oantionnnmont  fait 
partio  df  la  roquAto  bion  qa'il  ne  8oit  paw  4f  xtaolloment 
all6gad  dauH  lu  cudro  d'icollo,  ot  qu'avoo  la  (lite  roqadta, 
et  aimultaniment  avoo  icello  et  I'avia  do  pr68uutation,  il 
a  6t6  diiment  Hignifi(;  4ux  partioa  qui  n'ont  pa  <^tro  d69ao8 
en  aacune  manidre ; /  '.     ' 

"  GouHidC'rant  qn'A'  aa  iVico,  la  dito  roquAte  afnii  aocom* 
pagn6e  du  certificat  do  oaationnement,  oat  aoffisante  et 
doit  dire  accepts  et  re^ue  ; 

f:,-.  "  Oonaidirant  qae  le  dit  cautionnement  a  6t6  donn6  en 
oette  inatanue ; 

"  Renvote  la  dito  motion,  (ddpena  r^aerr^a)." 


21  mai  1888  :^ 


■* 


"  La  Gonr,  aprds  avoir  entenda  le  reqa6rant  et  lea  mia 
.en  caaae  par  lears  avocata  reapectifa,  tant  aa  m6rite  qae 
aar  lea  deux  dorni^rea  motiona  dea  dita  mis  en  caaae,  Tin- 
tim6e  ayapt  compara  par  aon  avocat  et  pirodait  aadoaaiet 
nne  d^clat'ation  H'effet  qa'elle  n'entendait  paa  conteater 
^  la  requdte  da  reqa6rant  et  qa'elle  a'en  rapportait  k  joatice, 
examine  la  proc6dnre,  preove,  piicea  prodaitea,  et  aar  Ir  ^ 
tpat  murement  d^lib^r^ ; 

Attenda  qae  leiTeqa^rant  etpoae,  par  aa  reqaftte,  qae  *^ 


le  trftia  avril  derniejr 


(1888),  et  d^B  aaparavant,  il  6tait  et 


~^h^ 
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Mt  «»!io«t^  iWUnv  mnnioipal  dilmont  qualifl^  drt  U  vllle 
do  St-JMii.  dan*  <w  dintriot.  ot  quA  uiu»  M/)an<'<^  r/^gulUre  du 
^    conaoil  d«  U  «ipriK)ratioii  do  U  dito  villo  de  Ht-Joan.  Pintl- 
m«e,  t«noe  l«  dit  troia  arril  dernier  (1H88),  dana  la  aall« 
dM  d«Hb«rationa  du  dit  conmil,  Ohriatino  8t*fani,conaeil- 
ler  de  la  dite  villo  d«  Ht-Jean,  ot  David  A.  Moore,  auaai  d« 
Ht-Jean.  jjondre  du  dit  StAfanf.  nuraiont  coi^|ointeinont 
fait  application  devant  lo  dit  oonaoil  pour  ohtenir  un  oer- 
tifioat  de  liceDoe  de  reatanrant  dana  la  dito  ville  ; 
-~^  Attendu  que  le  dit  troia  avril  dernier  (1888),  en  vertti 
d  one  propoaition  faito  devant  In  dit  conaeil  par  le  con- 
aeiller  Alfn-d  Camarairo,  aecondfte  par  le  oonaeiller  Char- 
lea  Arpin.   le  conaeil  de  la  Corporation   intiml^e  aurait 
accord*,  vot6  et  approuvfe  le  certiHcat  de  licence  de  rea- 
tfturant  demand*  par  lea  dita  Ohriatino  8t6fani  et  David 
A   Moore,  et  cela  par  une  aenle  voix  .le  in.^jorit6,  aavoir, 
celle  du  conaeiller  8t/.f.mi.  cinq  conwnllers  ayant  vot6 
oontro  Toctroi  de  la  dite  licence,  et  six  en  favour  ; 

*«^Attendu  que  le  conaeiller  St6fani  qui  a  vote  eii  favour 
de  roctroi  d'uu  certiflcat  de  licence  de  reataurant  en  fa- 
vour dee  dita  St6fani  et  Moore,  lea  mis  en  cauao,  eat  le 
m6me  8t6fani  qui  a  fait  demande  de  tel  oertificat  de  li- 
cence  avec  le  dit  Moore,  et  que  ce  n'eat  quo  par  aon  vote 
que  tel  certiBcat  de  licence  fut  accorde  par  le  dit  conaeil  • 
^  "♦  Attendu  qu'en  vertu  de  la  loi  et  de  la  oharte  de  la 
dite  Vllle  de  StJean,  tout  conaeiller  qui  a  un  intiSrdt  per- 
sonnel dana  nne  question  on  demande  faite  an  conseil  de 
la  dite  ville,  n'a  paa  droit  de  prendre  part  awx  d61ib6ra- 
tiona  du  dit  conaeil  et  de  voter  but  icelle,  et  que  le  dit 
conaeiller  St6fani  avait  un  int6r*t  personnel  dans  la  de- 
mande de  certiflcat  4e  licence  de  reataurant  de  St6fa^>  et 
Moore,  et  qu'il  a  noiiobstant,  vot6  tel  certiflcat ;  V 

"Altendugue,  poiir  ces  raisons,  1*  dit  requfirant  de^ 
mande  la  cii^sation  et  annnlation  de  la  r68olution  du  dit 
conseil  appronvant  fapplication  des  mis  en  cause,  et  leur 
octroyant  le  dit  certiflcat  de  licence  comme  ill6gale ;-  -- - 
"  Attendn  qne  iea  mis  en  cause  ont  comparu,  r6pondu,  • 
et  ont  m  contestation  avec  le  requ6rant  pour  dfifendre 
VkU  aii^Tif,  dn  rnnaeil  ot  justifiw4e  votq  du  dit  tfonseil- 
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ler  St^fani,  et  qn'ils  ont  d^labQrd  attaiqiid  le  oatttionniaiiiieAt 
foaimi  par  le  rdqu^rant  et  \e  cer^ificat  d'ioelni  par  le  pro- 
tonotaire  de  cette  Oour,  par  deoxjmotions  dont  cette  Ootir 
^  a  dispose,  sanf  quant  k  la'queati^n  des  d^pens  snr  telles 
motions  qui  a  6t6  r^serv^e  pour  {^judication  dans  le  pr6- 
•  sent  jugement  au  m6rite ;  et  ^tteiidu  que  les  dits  mis  en 
cause  ont  attaqu6  le  m6rite  et  le  fond  de  la  dite  requdte 
par  uno  d6ndgation  g6n6rale,  et  piar  une  affirmation  de  la 
l£galit6  de  la  dite  r^solutiQu  dti  trois  avril  dernier,  ainsi 
^ue  du  vote  du  conseiller  St^fani,  et  qu'ils  ont,  de  plus, 
invbqu6  une  d|6claration  faite  par  le  Maire^de  la  dite  vill^ 
de  St-Jean,  le  sept  mai  courant  (1888),  duis  laquelle  1^ 
dit  Maire  dit  qu'il  aurait  vot6  en  faveujr  des  dits  St^fani 
et  Moore  snr  la  dite'  resolution,  s'll  efit  Ut6  appel6  &  le 
fiij^re,  commeil  le  fait  par  sa  dite  declaration ;  ■     .' 

"  Attendu  que,  par  uiie  troisidme  moiion,  les  mis  en 

taiuse  demandent  le  rejet  d'une  reqn£te  die  certains  citoy- 

,    ens  de  la  dite  ville  de  St-Jean,  pfiant  le  conitoil  de  ne  pas 

accorder  de  licence  auz  dits  mis  ^  cause  comme  ne  pon- 

vant  6tre  une  raison  en  droit  pour  sonteiiir  la  reqndte  dti 

■    requ6rant;     ;v':  -;  :::.;:^,i:_Lv:,:;/  ::|  ■■v-^Cv^'^    '  ■•/■^' 

"Adjugeant  d*abord  sur  la  motion  des  liiis  en  cause 

demandant  le  rejet  du  dossier  des  documents  A,  B  et  G, 

produits  par  le  t6moin  Zdphiiin  Bodolphe  Hamel  avec  sa 

deposition,  dedare  la  dite  motion  mal  fondle  et  la  renvoie 

-avec  depens  disfrai^s,  ^.  V 

9     "  Et  ia  Cour,  considerant  que  la  requdte  du  requ^rant 

a  ete  prebedee  et  i|pcon|pa^ee  des  formalit6s  voulues  par 

laloiet  le  stalfnt  en^pateil  cas;  que  le  cautioionement 

exige  a  6te  fourni,  et  qu'il  est  l^gal  et  suffisant ; 

"  Oonsiderant  qii'il  est  etabli  par  le  i61e  d'6valuation 

f .  actuellement  en  force  et  par  le  role  de  perception  de  la 

\  dite  yille  de  St-J^,  que  le  requdrant  6tait  le  trois  avril 

dernier,  et  des  au^aravant,  et  a  toiyours  6te  depnis,  et  est 

encore  ^lecteur  municipal  de  la  dite  ville  de  St-Jean,  et 

que  sa  dite  quality  d'61ecteur  municipal  apte  &  voter  aux 

elections  munieq>alds  de  la  dite  ville  de  St*Jean  est  lega- 

lement  prouvee  par  les  dits  roles  eztraits  d'iceux,  et  par 
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le  Mmoignage  de  Zfiphirin  Rodolpho  Hamel,  saor6taire- 
y  trtflorier  de  la  dite  rille ; 

"Oondd^rant  qu'il  est  pronrfi  que  le  trois  arril  fe 
nier,  &  nne  s6ance  rfigu^dre  d«  dit  conBeil  de  la  ville  de 
St-Jean,  k  laquelle  dtaient  presents  Mr.  le  Maiie,  lea  Cjon- 
seillere  Arpin,  lAtour,  Boucher,  Bisailloni.  Ramsay,  Fre- 
mdre,  Sttfani,  Oamaraire,  Pinsonnault,  Bousquet  et  Poi- 
ner,formaiit  nn  quorum,  il  a  6t«  propos6  par  le  couseiller 
Oamanure,  seconds  par  le  couseiller  Charles  Arpin,  que 
le  certificat  de  licence  de  restaurant  demands  par  les 
nomm§sOhristinoSt6faniet  David  A.Hoore,  savoir,  les 
mis  en  cause,  m  approuvfe'.et  accord6  par  le  dit  eonseil, 
et  que  les  votes  pris  et  enreg!str6s  sur  la  dite  proposition 
ou  resolution  out  6t6  de  six  pour  et  cinq  contre,  le  dit 
conseiller  Stfefani,  un  des  mis  en  cause,  votant  pour  sa 
propre  demande  faite  conjointement  avec  le  mis  en  cause 
Moore;;  ■  :'    ^  ^-  ; 

Considfirant  que,  par  la  loi  et  le  Sta^  il  6tait  dfefen- 
du  au  dit^  couseiller  St6fani  de  prendre  pirt  aux  dfelib^ra-" 
tions  et  d^  voter  sur  toute  question  ou  il  avait  un  int6rtt 
personnel,  et^uenonobstant  la  section  prohibitive,  savoir, 
la  section  124  de  I'acte  des  clauses  g6n«rale8  des  corpora- 
tionsde  ville,  et  s'appliquant  iU  dite  ville  de  St-J«ai- 
par  une  disposition  sp6ciale  de  sa  charte,  le  dit  consei£r 
Stfefanl  a  vot6  en  faveur  du  dit  octroi  de  certificat  d4  li-- 
cence  pour  lui-m6meet  son  co-p6titioniiaire  Moore ; 

"  Oonsid^rantque  le  dit  rote  du  conseijler  Stfifaai  eat 
ilUgal  et  a  6t6  donn6  et  enregistrfi,  dans  Tespdoe,  en  viola- 
**'?j|I?**®  ^^^  ^®  ^^  dtfendant,  et  que  le  dit  vote  est  sans 
valdir  et  nul,  et  que  Voctroi  du  dit  certificat  qu'il  a  obte- 
nu^  89n  dit  vote  oonstituant  la  majority  en  sa  favour^ 
est  £|alement  nul :  < 

V7^3«KMi*6rant  que  le  i«qu6rant  a  prouvfi  le^is  all6gu6s 
estentiel8^|^e  sa  lequdte,  et  qu'ils  sont  Men  fond^s  eij 
droit ; 

"  Oonsid^rant  que  les  mis  en  cause  n'ont  justifiS^d'au-, 
cune  de  lenrs  r^ponses  qui  sont  mal  fonddes  en  &it  et  en 
droit; 

"ffnnnidtnmt  que  lo  dit  vulo  du  conaeillet  Stfilimi  at 
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les  pl'oc^d^s  du  dit  conseil  attaqn&s  par  le  reqtigrant  dans 
sa  dite  requite  sQjit  irr^gnliers,  ill6gatix,  sans  valenr  ^t 
nnls,  et  doivent  6tre  d6clar£s  tels  et  cassis  ; 

"Declare  la  requite  du  reqaSrant  bien  fond6e  tant  oni 
fait  qu'en  droit  et  la  maintient,  et  retavoie  tontes  les  r#4 
ponses  on  defenses  produites  par  les  mis  en  cause  &  I'en-j 
contre  de  la  dite  requ6te,  et 

"  Declare  annuler  et  annule  et  casse,  d  toutes  fins  que 
de  droit,  la  dite  resolution  du  dit  conseil  4e  la  dite  villa 
^e  St-Jewi,  passSe  le  trOis  avril  dernier  (1888),  approatant 
et  accordant  le  certificat  de  licence  de  restaurant  k  Ghrisr 
tino  Stefani  et  David  A.  Moore,  les  mis  en  cause,  et  de- 
clare le  dit  certificat  de  licence  de  restaurant  octroyfe  par 
et  en  vertn  de  la  dite  resolution  ou  comme  consequence 
d'icelle,  !illegal,  sans  valeur  et  nul,  et  le  casse  et  annule  k 
"toutes  fins  que  de  droit. 

"  Et  la  Cour,  adjugeant  sur  les  dSp^ns  ttint  de  la  re- 
quite que  de  la  contestation  d'icelle  faite  pir  les  mis  en 
cause,  ainsi  que-  sur  ceux  accrus  sur  les  deux  premieres 
motions  des  mis  en  cause  qui  out  et6  reserves,  condamne 
I'intim^e  aux  d^pens  accrus  en  la  prSsente  instance  leom- 
me  dans  tine  ptiireilTe  instance  non  contestee,  et  condamne 
les  mis  en  cause  aux  depens  accrus  tant  sur  ^  la  con  testa- 
tion  au  merite  par  eux  faite  de  la  requite  que  sur  leurs 
dites^ux  premieres  motions;  et  accorde  distraction  de 
tous  tels^  depens,  etc.  *; 

"  Et  la  Gour,  quant  k  la  motion  des  mis  en  cause  de- 
mandant le  rejet  de  la  requ6te  de  certains  citoyens  en 
opposition  k  Toctroi  du  dit  certificat  de  licence  aux  mis 
en  cause,  declare  la  dite  motion  mal  fondee  et  la  renvoie, 
mais  sans  frais."  ^ 

22nov.  1888.]  ^ 

Geoffrion,  Q.  (7.,  pant  les  appel^bts.  .. 

itfcCW/y,  pour  Tintime.  ^        .^         ' 

TsssiBit,  J. :—  * 

lies  faits  qui  ont  donne  lien  aux  procedures  dans  la  door 
iiiferienre,  et  qui  ont^ete  le  siy'et  de  nos  deliberations, 
sont  les  snivants : —     '   ^  - 


'-^^ 
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Pans  le  mois  d'arril  dernier  lea  appelants,  St6fani  et 
1'^  n7*^  "^°*''®'  *''®'*'  application  4  la  corporation  de  la 
ville  de  St-Jean,  am  fins  d'obtenir  la  confirmation  par  le 
conseil  de  ville  du  certificat  par  vingt-cinq  felect^nrs  d'nne 
licence  de  rwtaurant.  St6fani.  qni  6tait  un  des  applicants 
se  trouvait  6tre  aussi.membre  du  conseil  de  ville,  et  k  la 
s6ance  ou  cette  application  fut  pr68ent6e,  le  conseil  s'est 
divis§,  cmq  des  niembres  votant  contre  et  siren  faveur 
de  la  licence  que  demandaient  les  appeli^its.  Mais  St6- 
fant,  qui  6tait  present  &  cette  sfiance,  enreMstra  son  vote 
du  c6t6  de  la  majorit6,  et  I'obtention  de  la  licence  fut  em- 
portde  par  sa  voiz.  '    \^«  \  .      _• 

Presqu'immfidiatement,  un  61eoteur  municipal,  Eusibe 
Monbleau,  Pintim6,  pr6senta  une  requite  tk  M  Cour  Sup6- 
rie^re,  4  St-Jean,  aui  fins  de  mettre  de  cdt6  ll  rfeblutioh 
du  conseil  accordant  un  certificat  de  licencjaux  4ppe- 
^  lants.  L*intim6»  en  faiisant  cette  requfete,  se  1^  sur  le 
felt  que  le  vote  de  St6fani  6tait  ill6gal,  et  qu'enWertu  des 
pri^cii^s  g6n6raux  et  du  Siatut  incorporant  M  ville  de 
St-Jeai^,  il  ne  pouvait  donhier  soi^  vote,  comme  \neinbre 
dans  une  affaire  soumise  4  la  dfici^i^  du  conseiiret  dans 
laquelle  il  ^tait  intetress*.  >  A 

11  jtait  nficessaire  au  requ6rant,  s^ivant  la  loi  en\pareil 

cas,  de  donner  cautionnement  pour  les  frais  avantjasi- 

gmfication  de  sa  reqnfite,  une  seule.paution  suffisant  pou^ 

vu  qu'elle  se  qnalifia  sur  proprifete  fonciire.    Le  caiSion^ 

nement  donn6  ful  #ar  une  seule  persoiine,  qui  dd^ara 

sous  sermeut  6tre  propn6taire  de  propri6t«  fonciire  vaSLt 

plus  de  1200,  mais  sans  fairb  mention  de  la  descriptW 

de  cette  propri^tf.    J^  appelants  firent  motion  demJ 

dant  le  rejet  de  la  requdtVd  raison  de  Tabswice  de  cett 

description,  et  par  un  jugement  interlocutoire  rendu  1<| 

8  mai  il  fat  jug6  que  ce  cautionnement  6tait  snflNunt.-^ 

Sur  le  mdrite  de  la  requ6te  le  jugement  final  a  maintenu 

les  pretentions  du  requ§rant,  la  Cour  Inffirieure  se  trou- 

vantde  I'^pinion  que,  d'aprts  les  prindpee  g6n6rauxet 

•la  chnrte  de  ville,  Stefani  n'aurait  pas  d6  voter  6tant  intfi- 

re8«6,  et  que  la  resolution  du  c<mseil  obtenue  par  son  vote 
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on  qui  'so  pr^eeiite  est  de  savoir  si  le 


L»  premiere  questii 
cantionnement  est  valable.  Les  appelants  ont  cit6  des  pT6- 
cedents  4  Tappoi  de  la  pr6tention  qn'en  pareil  oas  il  est 
ii6ce88aire,&  la  validity  da  caationnement  qn'il  pontienne 
line  description  de  la  propri6t6  foncidre  sur  laqnelle  la 
cantion  se  justifie.  Si  la  Oouk  avait  &  decider  cette  qaes- 
tion  maintenant,  les  pr6c6dent8  citte  par  les  appele^ts  snffi- 
•  raient  penl-dtre  pour  faire  pr^valoir  lenrs  pr6teiitions  snT  cc| 
point.  Mais  cette  question  nous  est-^lle  sonniise  sur  le  | 
present  appel  ?  En  ezajminant  le  bref  id'appel,  nons  apeir^ 
cevon*8  que  les^ppelants  ne  se  plaig^eilt  paei  du  jugement 
interloctitoire  qui  a  prononc6  la  validitdl  du  caationnement 
en  Gonr  In£§rieure,  et  ^AQs  lenrs  grieb  djappel  Iw  appelants 
ne  font  aucune  mention  de  ce  jugement  interlocatoiTe,et, 
cons^uemment,  il  sembl^  qu'il  n'y  a  paJ  d'appel  de  ce  jage- 
ment  ni  par  le  bref  ni  par  les, griefs  d'appel,  et  partant, 
que  la  yi4idit6  de  ce  cantionnement  ne  noxui  est  pas  soii*. 
■  mise.  Dans  plusieurs  causes  la  Gourd' Appel  a  prononcfi 
dans .  ce  sens  et  notammdnt  en  18Y7  [dans  la  cause  de 
Dunning  Sf  Oirouard,  rapport6e  9  E.  L/i  p.  I7t,  ou  il  a  6t6 
d^id6  qu'il  fant  mentionner  dans  les  griefs  d'appeil  qtie 
le  jugement  interlocutoire  est  erron6.  !^t  ceci  est  joste 
pour  la  raisoli  que,  dt^ns  le  cas  ou  il  existerait  un  caution- 
nement  qui  ne  serait  pas  radicalement  nul,  qnoiqa'on- 
tach6  d'un  d6£hut,  remediable,  cette  G6ur  poorrait  per- 
nuettre  h  la  partie  de  ninddier  ai^  d6faut  formel.  Ainsi 
en  1879,  sur  I'appel  du  Montreal  CotUm  Oimfmv  ei  La 
CorporaHon  dela  ville  de^Sd^aberrtfy  ii  a^^it^.  jag6  que  'cefte  , 
Gour,  dana  sa  juridiction,  pent  permettre  le  lenoavelle- 
ment  du  cautibnnement  s'il  est  iilr^gnlier.  Oet  an^i  est 
rapport§  au  9  B.  L.,  p.  551.     /       .  '  ] 

Maintenant  quant  an  mi6rite  il  y  a  moins  de  difllcait6,  ^ 

puisque  la  loi  est  formeile.    I^aprte  les  termes  du  statut 

incorporont  la  yille  de  Saint-Jean,  dds  que  la  partie  a  on 

intuit  ellene  pent  voter  eomme  membre  du  conseil^e- 

▼ille  sur  une'qu^tion  dans  ^  laquelle  elle  est  int6ieaa6e. 

MAme  dans  7'abs^nce  d'nne  parellle  clause,  nous  serions 

obligteded^ider  ainsi  suiyant  les  primc^peade  droit.  Les 
appelants  pr^tandent  gna  imy  t^  i^\y,¥  ^^  <i». 
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que  la^nse  n'^  pas  6t6  accord6e  k  Stfefani,  mai»  bien  k 
la  8oci6t6  St6fam  et  Moore,  Kais  la  Oour  ne  pent  voi* 
qu'il  y  a  ici  une  distinction  i  faire,  puisqu'il  ne  s'agit  pas 
de  savoir  combien  d'intfirtt  avait  le  conseiller  St6fani, 
pu^qu'il  suffit  pour  ; endre  son  voto,ill6gal  qu'tl  eut  un 
mtfirdt  quelqu'en  f&t  le  degr§. 

Grant  OH  Corporations,  page  866,  No.  86Y,  cite  le  statut 
anglais: —  .  j 

^  "With  respect  to  the  acts  of  thebo^y.  itls  enacted  that 
all  acts  whatsoever  authorised  or  r^qtiiwd  by  virtue  of 

^  this  Act  to  be  done  by  the  council  ot  such  borough,  and 

^  all  questions  of  adjournment,  or  others,  that  may  come 
before  such  council,  may  be  <ion^  and  decided  by  the 
majonty  of  the  members  of  t^^JounoH  who  shall  be 

P'**®'**  »*  any  Meeting  in  pursuance  of  this  Act" 

I'auteur  consigiie  ici  k  prohibition  suivantfe  en  vertu 

de  1^  6  et  6  Yict.,  chap.  104^  section  2  : 
"  It  is  made  -Jtolawful  for  any  member  of  ^e  coundl 
for  any  borough  to  vote  or  to  take  part  in  the  discus- 
sion of  any  matte*  before  the  council,  in  which  nuch 
.  member  shall  directly  or  indirectly,  by  himself  or  his 
partner  pr  partners,  have  any  pecuniary  interest." 

,  D'aiUeuw  tou^s  les  lois  prohibitives  emportent  nulUt6 
qnoiquelle  n'y  soit  pas  prononc^e.  ^ 

lants^  *^"*''  "^^  dernidre  ob/ectipn  de  la  part  des  appe-  '' 

Le  miure  de  la  viUe  de  St^ean  prfisidait  k  l^Sw^ 
en  que«tion,1nais.vu  qu'il  y  Orait  une  miyoritea^w^^ 

d6cMA  une  assembl6e  subSSquente  que  a'il  avait  6t6 
appel6  k  voterdans  I'occai^on  il  aurait  donnfi  son  vote  en 
faveur  del  octroi  ducertiacatde  license.  Maisjil  «t  6vi. 
dent  que  ced  ne  peufpas  yalider  ce  qui  est  raicSement 

PbMoem  raisons  et  pour  celles  donnfies  dais  le  jiwe: 

ment 61.bor6de la  Gourde St^ean  nous  crZn.  diX 
coufirmercejugement.  jj»»  waymr 
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DORION,  J.O.  :  '  /. 

Lea  appelants  he  *peaven^pM  se  pr6Valoir  de  rinr6gii- 
larite  da  cautionue^ent,  parce  que  ni  dans  le  bref  d'al?P«l 
ni  dans  leuts  griefs  iU  ne  se  sonjt  plaints  da  jagemdnt 
inter louatoire  qui  affirnle  la  r^gularit^  et  la  suffisance  du 
cautionuement.  II  ^st  vrai  que  ce  n'est  pas  n6bei8saire 
d'appeler  sp^cialement  des  jugements  interlocutoires  ^n ' 
certains' ca^.  Far  e^^emple  dans  le  oas  d'une  defense  eii'^ 
droit  renvoyde  il  ne  serait  pas  nScessaire,  pnisque  la'^dioi-^ 
sion  sur  telle  defense  se  troave  comprise  dans  ^e  jag6^ 
ment  final.  Mais  dans  la  pr^se^te-  cause  il  est  diffdrent; 
et  il  fallait  appeler  du  jugement  interlocutoire  qui  a  pro- 
nonc6  sur  une  question,  savoir,  la  yalidit6  du  oantionne- 
ment,  c^\  ne  forme  pas  partie  du  m6rite  dff  la  caose  et 
qui  n'est  pas  d^id6e  par  le  jugement  final.  Je  fais  cette 
distinction  parce  que  j^  ne.  yeux  pas  6tre  -compris  k  diie 
qu'il  est  toiyours  ndctosaire  d''appeler  sp^cialemeht  des 
jugements  interlocutoires,  ni  d'en  faire  mentioii  dans  les 

'griefs  d'appel.  Ge  que  qous  disons,  c'esi  que  quand  le 
jugement"  interlocutoire  dj^ide  qnelque  chose  qui  n'est 
pas^jug6  par  le  jugement  final,  alors  il  est  n6cessaire  en 
"^appelant  de- faire  mention  dnjugemeht^interlocutoire. 

Jugement  confirm^. 
Geoffrvmy  Dorion,  Hafleur  Sf  Bin/ret,   avocats  des  appe> 
/lants. 

/     Macdonald  ^  McCuily,  avocats  de  I'lnlim^.        '   "*      ^ 

.      .      (H.J.  K.)  ;/,,  .;;'■;:/<.■.  ^ 
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.       4^   •  l^ebruary  26,  1889. 
t.    I'  '  .  ...  ■   •  i 

Cora^  DoBiON,  Oh.  J.,   Tessieb,    Cross,  Ohuboh  and 

.  %   COMB  S.  GHERRIER^       ''      C 

I  (J^rfendant  in  Couri  bdow). 

Appellant  ; 


\ 


i     AND 


-    —  -        CHARLES  tESIHONKOW;  ' 

►         '  ^  /  {Petittoner  in  Court  bitlow), 

Re0PONdsnt; 

prphibaifm,  Writ  of-^Whmktmyitme—Seizure  of  goods  ^ 
Indian— Juri8<Hction—lJsian  Act,  E.S,,ph.  48,  •.  18. 

Hbu»*1.  a  writ  of  pA>bibiUon  kn  be  issued  from  the  Superior  Coa.. 
to  an  inferior  tribunal,  only  when  the  inferior  Itribunal  is  exceeding 
iUjurlsdiction,  or  is  aotlng  without  jurisdiction.    V  /   ' 

2.  A  Oammissioners'  Court  hM  Jarisdiction  to  hear  imd  determine  a 
cause  against  an  Indian,  and  to  issue  a  writ  of  execution  upon  tlie 
Judgment  rendered  in  such  cause ;  and  the  factthat  gdods  have  been 
wiaed  which  are  by  law  declared  to  be  exempt  from  seimre  ^oes  not 
jnsUfy  the  ifsne  of  »  writ  of  prohibition  to  the  Court  from  which  the 
^ecutiqn  iained. 

3.  The  proper  proceeding  in  jracb  droumstauoes  is  an  orooaition  olbi 
dVmmrfMv"    ;,,-.'  \  ■■ ,  :•.    ■  ■     \'''-:\^'  :■-,■.:  \    ..  -  -■  ^ ._ 

Appeal  from  a  judgment  of .  the.  Superior  Court, 
Montreal,  Globenskt,  J.,  ma^taining  a  writ  of  prohibi- 
tion.   The  judgment  of  the  Qourt  below  was  as  iollows :— • 

"The  Oouiit  having  heard  the  petitioner  and  one  06me 
S6raphin  Oherrier,  by  th^r  -respective  connsel,  upon  the 
merits  of  the  writ  of  prohibition  issued  in  this  cause, 
examined  the  proceedings,  etc. 

"Considering' that  on  the  5th  of  February,  1888,  the 
respondents,  the  Commissioners'  Conrt  of  the  parish  of 
Laprairie,  rendered  judgment  against  petitioner  in  a 
cause  bearing  number  966  of  its  records,  wKcxe  one 
Odme  ,S6raphin  Ch^rrier  was  plaintiff,  and  to  whom 
petitiooer  was  condemned  to  pay  a  certaia  sum-  of  money  • 
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"  Oonsidering  that  on  the  80th  of  April  laat  past,  a  w^t  '^ 
^Ob^tr  "  of  execution  against  the  goods  and  chattels  of  the  p^i- 1 
>T«rihookow.  tiong,.  defendaii^  in  the  said  cause,  was  issued  by  the  aai^? ' 
respondents  an^  that  one  Arthtfr  Matte,  a   bailiff,  did^v'^ 
under  th«  authority  thereof,  on  the  80th  If  ay  last,  seiae  ' 
and  take  in  execution,  as  i  belonging  to  said  petitioner, 
^  certain  personal  property  and  movables,  in  petitioner's  pos- 

session, and  give  notice  thaj;  the  same  would  be  sold  by . 

him  under  the  said  authority  on  the  12th  of/ June  last 

.  past,  at  the  said  petitioner's  domicile,  to  satisf^.  the  said 
Gherrier's  claim  a^d  costs  on  the  said  judgment ; 

"  Ck)nsidering  that  the  said  petitioner  on  the  4ih  of  July, 
obtained  from  the  Hob.  L.  A.  Jett6,  on?  ofihe  Judges  of 
the  Superior  Court  for  Lower  Oanada,  permission- and. 
order  to  issue  a  writ  of -prohibition  against  ,the  respond-, 
ents,  ordering  them  to  suspend  all  proceedings  under  the* 
.    ,  above  mentioned  judgment ; 

"  Considering  that  the  said  Cherrier,  plaintiff  in  the 
above  cause,  was  not  mii  en  cause,  but  appeared  bf  counsel 
and  contested  the  said  writ  of  prohibition  on  the  merits, 
waiving  thereby  lall  defects  in  the  procedure  of  .summon* 
ing  the  interested  parties ; 

'  "  Considering  that  the  petitioner  has  joined  issue  with 
the  said  Cherrier,  althjDugh  he  had  not  been  made  a  party, 
to  thci  writ,  and  has  thereby,  accepted  him  as  his  inverse 
piirty;    ■  ,■■■...!    ■'■>    ,_, . 

'(^Considering  that  the  respondents  have  not  appeared, 

' J*'*''*  *^*t  default  has  been  registered  against  them ; 

,-*«  Considering  that  the  petitioner  claims  that  under 
section  '78  of  :the  Indian  Act,  the  aforesaid  judgment  is 
null  and  voidVftnd  cannot  be  enforced,  and  that  in  conse* 
quence  the  writ  of  prohibition  in  this  cause  was  properly 
issued  and  ought  to  be~  maintained ;  / 

'^  Considering  that  said  Cherrier  ynswers  by  his  defence, 
that  the  judgment  of  the  Commissioner's  Oourt  impugned 
was  legally  rendered  in  his  favor  against  petitioner,  and 
that  the  writ  of  execntion  to  enforce  the  payment  of  the' 
amount  of  said  judgment  was  legal,  and  could  legally  be 
"^ecuted  upon  the^oda  and  chattels  of  itetitionw ;        ^ 
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"Oonsidering  IRjikt  by  law  no  persbncan  take  or  obtain 
lien  or  charge  whether  by  mortgage,  judgment  or  other- 
wise, upon  real  or  per(i6oal  property  of  any  Indiah  or  non- 
treaty  Indian,  except  on  real  or  personal  property  nnbfeot 
to  taxation  under  another  section  of  the  said  Indian  Act 
wbich  defines  what  real  oir  personal  property  of  an  Indian 
is  subject  to  taxation  ;       \^ 

"  Ooiisidering  that  it  bjul;  ,^en  proved  in   evidence 
that  said  petitioner  ia  an  Indian  to  whom  th^  Indian  Act; 
does  apply ;      *  ,  « ^^  .     ;     ' 

"Oohsidering  that  the  said  t^herrier  has  not  proved 
that  the  personal  property  taken  in  execution  and  seized 
under  the  said  writ  of  the  Oommissioner's  Court,  was  real 
or  personal  property  subject  to  taxation ; 

'*  Oonsidering,  therefore,  that  said  Oherrier  could  not,  by 
hJB  said  judgpnent,  obtain  any  lien  or  charge  upon  the 
said  personal  property  as  taken  in  execution  ; 

"  Doth  dismiss  the  defence  of  Odme  S^raphin  Oherrier 
and  maSntain  the  said  writ  of  prohibition  ag^nst  respon- 
dents, and  orde/  them  to  suspend  all  proceedings  upon 
the  sud  writ  of  ekecution  above  mentioned  and  the  judg^ 
ment  by  them  rendered  against  said  petitioner,  without 
costs  against  said  respdndents,  but  with  costs  against  the 
said  Odme  Sdraphin  Ohetrier,  dutraiit,  etc."  , 

Jan.  16,  1889.J    \  \ 

Fortin,  for  the  appellant  i-7*^--7r'^      ^  !  _ 
La  pretention  de  I'intimd  est  celle-ci  :^     ~     ~  " 

Ia  loi  dit  qju'on  ne  pent  prendre  auckne  g^antie;  |»ri- 
vil6ge  ou  droit  soit  par  hypoth^ue,  jugement  on  autre- 
ment,  ma  mes  biena;  or  vous  avea  obtenu  jugement 
contre  moi ;  dond  le  tribunal  qui  nt'a  condainn6  a  commis 
an  exoto  de  juridiction  et  je  suis  bien  fond6  k  me  pour* 
voir  p«r  la  voieda>bref  de  prohibition. 
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Oette  pretention,  au  moiMkjingnli6re.j  aniyaiit  nous,  a  " 
6t6  aocueillie  par  la  cour  in|eri^ure. »      I 

La  aeule  question  qui  se  prdsente  est  done  nne  question 
de  competence  ou  de  juridiction/       |    t  i 

1/ ,  11  Tiwgl  n^w,  p.  291,  Owr, 
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"  In  caaes  where  there  is  jnrisdiotion  oter  the  imbj*5ot 
"  matter,  prohibition  will  not  go  for  metfe  irregularity  In 
"the  proceedings,  or  even  a  wrong/decision  on  tht 
"merits."  ^ 

Majfor  of  London  Sr  Cox,  L.  R.,  2^11.  L.  216,  oit6e  ret 
Motson  4-  Lambe :     ■  / 

"The  proceeding  in  prohibitiori,  therefore,  does 'not 
"  stand  upon  the  footing  of  an  actitoti  for  a  wrong." 
•  "  In  a  prohibition  for  watt  of  jurisdiction,  the  questio^ 
"is  not  ijfrhother  the  party  or  thie  Court  has  done  a  wilful 
"  vnojfLg,  but  whether  the  Ofl(urt  has  or  has  not  iurisdic- 
"  tion."    lb.,  p.  298.  / 

La  cour  des  oommisaaire/a-t-elie  exc£d6  sa'juridiction 
dansl'espdce?  / 

La  competence  d'un  ^bunal  est  dedeuxsprtes :  ratigne 
persona  et  ratione  mal^ 

Rations  persona:  q6,and  la  personne  mdme  que  Ton 
assigne  n'est  pas  ju^iciable  du  tribunal  devant  lequel  die 
es^assignSe ;        / 

tone  materik  qnand  la  matiAre  qui  fait  le  snjet  du 

^ro<i^  6chappi/&  la  competence  de  la  cour. 

/     Par  exemp^oy  quand  Ton  assigne  une  personne  deviuii, 

la  cotti^u|4rkiure,  dans  une  demande  dont  I'objet  est/5e 

moin8^|fOO,*et  qui  est  du  ressort  eiclusif  de  la  coat  de 

circj ' 

'8  distinctions  soirt  6l6mentairei,  mais  11  parait  utile 
le  lea  rappeler.  i 

Pour  r6u88ir,  Tintimfe  devra  done  dfemontrer  k  cette  cour 
qu»  la  Cour  des  Commissaires  n'avait  pas  dans  I'espice, 
Tune  ou  Tautre  de  ces  jnridictions.  En  d'autres  termes, 
11  doit  d6montrer  que  .la  cour  a  excM6  sa  juridiction 
ratione  persona:  ou  ratione  materia: ;  il  n'y  a  pas  de  milieu. 

L'lntimfr  all^gue  avoir  6t6  poursuivi  en  palement  d'un 
oompte  pont  marchandises ;  11  n'y  a  done  pas  excds  de 
jaridlctlon  ratione  materias,  paisqu'aux  termes  de  I'art.  1188 
dttC.P.Cla  Cour  des  Commissaires  possdde  la  juridiction 
vouli^Q  sur  des  matidres.  Au  reste,  l'lntim6  ne  pr6tend 
pas  que  le  d6faut  de  jaridlctlon  soit  de  cette  nature. 
''  Main  y  a-t-il  dfefaat  da  juridiotioa  mtime^pefiume  f      =^. 
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litntimd  D'exprinae  |>m  Maez  cUiromont  «a  pretention,    \ 
comme  Ton  a  vu,    pour  affirmer  que  o'eit  lA    ce   qu'il^   ch«rri,r' 
souiient ;  maia  oomine  il  faut  ndcoBsairomnnt  qu'il  y  ait  ''^'•'••*«»w- 
<Jaelque  part  1«  d6faut  dejuridictioii qui!  invoque,  et  que 
ce  ne  peat  6tre  aatre  ohosu  que  l'inoomp6tence  ratitnte  per- 
«on<v,  voyoua  si  la  loi  80ttti<mt  868  all6gationa.        '         '.         '    , 

Nou8  8oum«tton8  quo,  pour  aoiistraire  I'intimfi  i  la 
juridiction  des  tribunanx,  il  faudrait  une  loi  formolle  A'ce 
Biyet,  nn  texte  pariaitement  olair.  ' 

Y  a-t-il  qnelque  loi  semblable  ?  NogiB  n'en  oonnaiMbm 
ftuounb  et  l'intim6  n>n  cite  pM/^^^actioh  78  invoquie 
par  lui  ue  dit  rien  de  gembjable,  et  n'appuie  en  ancone 
fa9on  sa  pretention.  .  .^--^       '     '  "**^ 

La  section  77  commence  par  d6terminer^^quels  Wens, 

appartenant  aux  Hauvages^  sont  si^sceptibles^  d'etre  taxfes. 

^La  secTion  78  vient  epsulte  pour  declarer  que  I'on  ne 

l^urra  prendre  de  garantie  sur  les  Irfens  d'un  sauvage, 

•  soit  par  hypotheque,  jugement,  ou  autrement,"  c'est-A^ 

diro,  qu'on  n6  pourra  obt^hir  un  droit  de  preference  sur 

les  biens^un  salvage,  pai(  hypotheque  conventlonnelle 

ou  judiciaire— resultant  d'un    ju^ment ;    voiW    to^t  ' 

Excepte,  dit  la  section,  sur  les  biens  susceptibles  d'etre 

taxes.    '  •>'  ,  .  'A 

Si  nous  comprenons  bien  la  port«e  de  oette  section  de 
la  loi  des  sauvages,  elle  ddciStB^^que,  rigle  generale, 
les  biens  d'un  sauvage  ne  peuvent  etre.  engages  ou  hypo- 
theqnes,  si  ce  n'est  ceux  qui  sont  suaSptibles  d'etre 
taxes.  Peut-onen  conclure  qu'un  sauyige  ne  pent  6tre 
poursuivi  ?  Evidemment  non.  Or,  encore  und  fois,  o'est  ^ 
la  seule  question  qui  se  presente  en  cette  cause. 

L'intime  ne  prend  pas  une  action  en  radiation  d'hypo- 
thique ;  il  m  jkout  simplement :  "  Yous  n'l^vea  pas  le  droit 
de  me  poursuivre."  .    /  :j 

II  y  a  phis.  lAseotionMdei'act^  des touvages  declare 
insaisissables  certains  biens  appartenant  ^ux  sanyages'  oe 
sont  les  presents  ftfits  aux  sauvages,  et  les  biens  jicq'uis 
au  moyen  des  Mtenites  ^i  leur  sent  aocordees. 

0^*011  r6sn>fai-n» 

Du'fcit  qllie  la  loi  dit :  tela  ou  ^els  biens  sont  insaisis- 
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'■•blM,  n'en  r£aalte-il  pu  qne  1m  aatrmi  binns  sont  Mitit- 
■ablct  ?  Qaand  U  lot  cr6«)  nnu  exuoptioa,  est-oe  qo'»Ud 
ne  reoonnait  pM  par  \k  mttim,  r«xiit«no«  d'amt  th^h 
g^n^rale  k  laqaelle  «I1h  onte^id  d^rogorft 

Kt  si  liMi  autre*  bi«iiB  $ont  ■aisiasableg,  n'mt-ll  paa 
6vidont  qufi  Ton  pouita  pr»ndr«\jag«inoiit  contro  on  aauv 
ago,  «t,  pour  y  arriver,  1«  pounuivro? 

/.  8.Hall,Q.C.,  and  A.  D,  Nkollt  for  the  rwspondont  :— 

R  is  beyond  all  controvursy  .that  Torihonkow  is  an 
Indian  residing  on  the  Indian  R4>serve  at  Gaaghnawaga, 
and  that  the  judgment  of  the  Oommissionwr's  Oouft  was 
rendered  for  au  ordinary  account,  and  that  in  execution 
of  it  the  movable  efi^s  of  Terihonkpw  on  the  Reserve 
were  seized  and  about  to  be  sold.  i''     • 

The  judgment  is  based  mainly  on  Section  78  of  the 
Indian  Act.  Under  this  section  the  respondent  contends 
no  judgment  ought  to  be  rendered  against  him  nor  any 
seizure  of  his  goods  made  or  any  lien  or  chaiige  made  on 
him  or  his  property,  except  it  be  on  property  subject  to 
taxation  under  Steci  *11  of  the  same  Ac^.  The  property 
seized  here  was  not  property  subject  to  taxation.    — „!  , 

Boflii,  J.:—     ■ 

L'appelant  av«it,  le  6  f6vrier  1888.  obtenn  devant  }« 
Colli-  des  Gommisisairei^  de  la  paroisse  de  Laprairie,  juge- 
ment  pour  |20,  centre  Tintimfi,  I'un  dessauvages  risidants 
snr  la  reserve  de  Oanghnawaga. 

Snr  ce  jngement,  un  bref  d'ex6cntion  a  6t6  6man6,  et 
des  effets  mobiliers  appartenant  4  Tintimd  ont  6t6  saisis  A 
son  domicile  sur  la  reserve. 

La  vente  en  avait  6t^  annoncfie,  mais  avait  6t6  arr§t6e 
snr  paiement  d'un  i  oompte,  et  ponr  emp^her  d'antrea 
proc^duresl'intimd  a  alors  pr^sentg  k  la  Conr  Svp^rieofe 
si^geant  k  Montreal,  nne  requite  pour  href  d'^njonction 
par  kquelle  il  concluait,  "  that  a  writ  of  prohibition  do 
"  isaue  from  this  Honorable  Court,  prohibiting  said  re- 
•*  spondent  from  issuing,  any  ftirther  <*  other  or  alias  writ 
"  ^  execution,  and  frqm  proceeding  or  allowing  ita  offioen 
"or  any  of  them  to  proceed  upon  the  arrit  nf  a^an^^f^i^ 
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"already    iHa«d    under   laidljtidgtnent  of  iiald  Court       

"  againnt  reaiM)ndent  in  aaid  VA&e  bearing  the  number  »66,  ohvr^ 
"  wherein  said  Cdmo  SAraphin'  Cherrier  waa  plaintiff  and  TMiMMikMr. 
"  your  pwtitioner  waa  dofimdant,  and  be  alaoiprohibited 
"  from  allowing  Haid  judgment  of  said  Court  againat 
"  respondent  to  become,  by  moauH  of  a  writ  of  uxe<!ntion 
"  or  otherwise,  a  chargt)  or  lieu  upon  the  property  and 
"effoota  of  your  petitioner  situated  on  md  reserve  or 
"  otherwise  affecting  the  same,  and  that  said  judgment  be 

"  de<!lared  to  have  been  illegally  and  erroneously  rendered r- 

"  and  to  be  unfounded,  and  that  the  Hame  be  net  aside  and 
"  declared  null  and  of  no  effect,  the  whole  with  costs,   i  .• 

A|>rAs  contestation  et  enqu«te,  la  Cour  Sup6rieuro  %' 
maintenn  la  requite  et  enjoint  au  demandeur  "  to  suspend 
"  all  proceedings  upon  the  said  writ  of  execution  above 
"  mentioned  and  the  judgment  by  them  rendered  against 
"said  petaaohef,  without  costs  against  respondents,  but 
"  with  ooets  against  the  said  Cdme  S^raphin  Cherrier, 

le  parait  que  ce  jiqjement  ne  pent  ^  maintenn.       f 
11  faut  noter  q^e  quoique  la  saisie  ait  6t6  pratiqufeo  an 
domicile  d'un  sauvage  sut  la  reserve  de  la  tribu  d  laquelle 
il  appartient,  et  que  la  requite  libell6e  alldgue  ce  faii  et     T 
demande  entre  autres  choses,  qu'il  soit  fait  defense  de     . 
procMer  A  la  vente  des  objets  saisis  sur  cette  r6aerve— il       A. 
est  aussi  demands,  que  le  jugement  de  la  Cottr  des  Com-      * 
mis^aires  soit  d6clar6  illegal  i>our  d6faut  de  juridiction, 
que  comme  tel  11  spit  mis  de  c6t6  «t  que  defense  soit  iTaite  ^ 
aux  officiers  de  la  Cour  de  le  mettre  k  exfecutiori.  '       ' 

II  faut  aussi  observer  que  le  jugement  dont  est  appel 
ned6clare  pas  le  jugement  nul,  et  ne  procdde  pas  non 
plus  sur  le  <ait  que  les  meubles  saisis  I'ont  6t6  sur  une 
rfeserve  d'une  tribu  de  sanvages  et  au  domicilede  I'un  des 
sftuvages  4an8  cette  reserve,  mais  ne  contient  qn'une 
seule  disposition,  4  savoir,  I'ordre  desuspendre  toute  pro- 
o6dure  pour  rez6cntiondece  jugement.  " 

^   Le  Jugement  de  la  Cour  des  Commissaires  me  parait 
^avoir  6t6  rendu  par  nne  Ooiir  ayant  jUTJ^j^tion  pour  la 
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rendre,  e^  oontre  nne  persmine  qni  pouTait  dtre  pon-; 
damnSe.    ' 

Le  sanvage  qnoiqne  Boiimis  k  tine  espdce  de  tatelle  * 
exercfee  par  le  gonyernement  en  raison  dea  terrea  rfeaer- 
v^s  aux  tribiis,  dea  biens  menblea  qu'il  pent  avoir  sur 
cette  r^er\re,  des  pr^enta  et  pension  qui  Ini  sont  faita,  et 
dea  choses.  qu'il  pent  avoir  achet6es  rfyec  cette  pension, 
est  cependant  capable  de  contracter.  II  pent  acqu6rir  eii 
aon  npm  et  poss^der  des  biens  menbles  on  immenbles  en 
dehors  de  la  r^serye.  Ancun  contrat  ne  Ini  est  dSfendn 
en  raison  de  ces  demiers  biens,  et  il  p«ut,  de  mftme  que 
tonte  personne  majeure  et  usant  de  sesj  droits,  faire  toute 
transaction  que  bon  lui  semble,  acqu^nr  dea  droits  et  en 
poursuivreJ['ex6cution  IBU  justice,  sauf  pour  les  sfeuls  biens 
r6serv6s  dont  je  viens  de  parler,  en  taison  desduels  il^pe 
pent  ni  contracter  ni  6tre  tax§,  Ceci  ressort  das  sections 
14, 16,  18,  80,  38,  48,  64  et  77  ^  81  de  I'Acte  desSauvagea, 
S.  R.O.,cJiap.  48.   -       -       1  J 

L'intimS  a  done  pu  6tre  bien  condamn^  par  la[Cour  des 
Gommissaires  pour  la  dette'  qu'il  devait^  Fappejlant,  et  ai 
dana  Texdention  de  ce  jugemenl|t,  le>demandeur  javait  fait 
saisir  quelques-uns  d%s  objets  tfeserv^s,  il  y  aVpdt  lieu  h 
demander  la  nullity  de  la  saisie  par  oppositio^  suivant 
I'article  1218  du  Code  de  Procl^dure  Civile,  m^s  il  n'y 
avait  paa  lieu  pour  cela  au  bref  d'injonction  pour  emp^ 
.  cher  la  vente.  ^ 

II  y  avait  encore  bien  moins  lieul  ce  bref  pour  d6fendre 
&  la  Cour  des  Gommissaires  de  faire  ex6cuter  adn  juge- 
ment,  et  k  rintervention  de  la  CouT  Sup6rieure  pour 
donner  nn  ordre  k  un  officier  dela  Courses  ConimisBairea 
et  I'arrfeter  dans  rex§cution  du  bref  6man6  de  cette  Cour. 

J^  suis  d'avis  de  renverser  le  jugement  dont  est  appel 
■et'renvoyer  la  requite  libell^  avec  dSpena  des  deux  conra 
contre.  llntim^. 

*  iteEioK  Ch.  J.  :^  / 

The  Commissioners' Court  had  jurisdiction.  An  Indian 
inay  be  sued  for  a  debt ;  and  the  Commissioners'  Cou:^  had 
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declared  certain  things  exempt  from  seizure,  and  there  is 
no  donbt  that  the  things  seized  here  were  nnseizable. 
Bnt  a  writ  of  prohibition  is  not  the  proper  mode  .pf 
opposing  the  seizure  of  things  which  are  exempt  from 
seizure.  -The  writ  of  prohibitibn  applies  where  a  tribunal 
is  aotiug  without  jurisdictioh  or  in  excess  of  jurisdirtion. 
HeijB  the  Commissioners'  Court  was  exercising  a  jnrisi^ic- 
tion  which  it  had  a  right  to  exercise.  What  the  respond- 
ent should  have  done  was  to  makt  an  opposition  to  have 
the  seizure  declared  null.  The  judgment  must  therefore 
be  rerersed.  ■     .  -'^ 

The  judgment  in  s^peal  is  as  follows:^— 

^"LaCouretc 

^'  Considdrant  que  les  commissaires  pour  la  decision  des 
causes  sommaires  dans  la  paroisse  de  Laprairie,  avaient 
juridiction  pour  contiaitre  et  juger  la  cause  intent6e  par 
ra^>elant  centre  Tin tim6,  et  pour  faire  6mettre  un  bref 
d'exScntion,  commejils  I'ont  fait,  contre  les  meubles  du 
dit  intimd,  qui  ne  sont  pas  par  la  Idi  d6clar6s  exempts  de 
saisie;  9k 

"Et,  consid^rant  qu'un  bref  de  prohibition  ne  pent, 
SmaQfr  de  la  Cour  Sup^rieure  que  lorsqu'un  tribunal 
inf6rieur  excdde  sa  juridictioii,  ou  agit  sans  juridiction, 
et  que  la  saisie  de  biens  exempts  de  saisie  ne  pent  donner 
lieu  k  I'enlknation  d'un<<i>ref  de  prohibition,  mais  bien  k 
une  opposition  afin  d'annuler,  qui  est  la  procedure  que 
rintim6  Terihonkow  aurait  du  adopter  en  cette  cause ; 
'  "  Et  consid6rant  qu'il  y  a  erreur  dans  le  jugement 
rendu  par  la  Oour  Sup6rieure  siSgeant  k  Montrdal,  le  29 
idme  jour  de  septembre  1888 ; 

"  Cette  Cour  casse  et  annule  le  dit  jttgement  du  29 
septembre  1888,  et  proc^dant  k  rendre  le  jugement  que  la 
dite  Cour  Sup^rieure  aurait  dft  rendre,  rejette  le  bref  de 
prohibition  comme  ayant  6man6  sans  droit,  et  condamne 
I'intim^  ^  payer  k  I'appelant,  les  d^pens  encourus  tant 
en  cour  de  premidre  instance,  que  sur  I'apxiel." 

Judgment  reversed. ' 
JRobidoux,  Fbrtm  Sf  Rocher,  attorneys  for  appellant. 
J.  g>  Batt,  Q,0.,  attorn^y-feri 
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Maroh  26, 1889. 


Coram  DonioN,  Ch.  J.,  Tessiee,  Cross,  Ghuboh,  Boss^,  JJ.^ 

*         ROBERT  a  DUN  et  al. 

{Defendants  in  Court  below), 

■"  '\^§-*'^' ■■':-[:  y  '   ■■" /.^  .;  Appellants; 

AND    - 


OCTAVE  COSSETTB  ^    ^^ 

{Plaint^  in  Court  heUm)^ 

Respondent. 


Mercantile  Agency — Incorrect  report  of  standing-^ 
Commvnicetted  to  subscriber — Privilege.  * 

Hbld  :— (Crobs,  J.,  din-)  AfSrming  the  decision  of  Wuimeui^  J.,  M.  L.  B.| 
3  8.  C.  345,  That  persons  carrjriug  on  a  mercantile  agency  aie  respon- 
. .  sible  for  the  damage  caused  to  a  penon  in  business  by  an  incorrect 
report  made  by  them  concerning  his  standing;  and  that  sdch  report 
is 'not  privileged  thongh  it  be  only  communicated'oonfldentially  to  a 
single  subsiviber  to  the  agency,  on  his  application  for  information.  A 
oommunjcation  relating  to  purely  civil  matters  (as  in  this  case)  to  be 
privile^  must  be  based  on  the  truth  <^  the  facts  to  which  it  relatiss. 

Appeal  fro^  a  judgment  of  the  Superior  Court,  Mont- 
real, Wurtele,  J.,  condemning  the  defendants  (appellants) 
to  pay  |2,000  damages  for  making  a  false  report  concern- 
ing the  standing  of  the  respondent.  See  M.  L.  R., 
8  S.  C.  ^45,  for  report* of  the  decision  appealed  from. 
Jan.  16, 17,  1889.  , 

I).  Oirouard,  QC,  for  the  appellants :—  *^^ 

This  is  a  Mercantile  Agency  libel  and  slander  case  ag^ian 
Messrs.  Dun,  Wiman  &Co. ;  but  the  facts  are  ve^  diflTer- 
ent  from  those  in  Bradstreet  ^  Carsley,  M.LR.,  S  Q.B. 
88,  recently  decided  by  this  Court.  In  the  present 
instance,  the-'report  was  not  voluntary  on  the  part  of  the 
agency ;  it  was  specially  requested  by  a,  subscriber,  who 
as  i  large  creditor,  had  a  special  interest  in  the  communica- 
tion ;  it  was  not  printed,  or  circulated,  or  distributed  to 
the  subsbribers  generally  ;  it  was  written  and  lient  under 
cuvelo^pe  to^ihe-subscribey  who  demandedrit;  and  to  i 
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only.  It  WM  altogether  private  and  confidehtial,  and  but 
for  the^discretion  of  the  subscriber,  who  divulged  to  the 
party  reported  upon  the  information  furnished  to  him, 
this  action  neV6r  v<rould  have  been  instituted. 

To    state    the  facts  Wiefly :— About  the  middle   of 
February,  1886,  the  firm  of  A.  Hurteau  &  Frdte  applied 
to  the  Montreal  Branbh  Office  of  the  Mercantile  Agency 
of  Dun,  Win^an  &  Co.,  for  an  informal  search  about'the 
real,  estate  of  one  oi*i  their  customers  and  debtoirs,  the 
'i:espondent,  a  builder  by -trade,  owning  a  saw-mill  at- 
Va^yfield,  and  engaged  at  the  time  in  the  building  of  the 
leuil  church,  in  partnership  -^ith  one  Fr6fontaine. . 
!urteau  &  Frdre  were  subscribers  to  the  agency. 
«  appellants  requested  their  lawyer  in  Beauhamois 
to  obtain  for  them  the  desired  information,  as  the  raspc^- 
derit's  real  estate  was  situated  in  Valleyfirfd>  in  the 
County  of  Beauharnois.    The  search  was  not  to  be  certi-  ^ 
fied  and^W4s  to  be  informal  and  unofficial.    The  report 
reached  the  Montreal  office  of  the  Agency,  about  the  2'7th 
of  February.    It  vTas  at  once  recor^d  in  the  books  of  the 
Agency,  and  communicated  in  writing  under  envelope  to 
A.  Surteau  &  Frdre,  the  paper  stating  in  printed  words 
that  the  communicatioii  was  confidential  and  for  their 
use  only. 

As  the  respondent  had  represented  that  his  real  estate  was 
free  from  mortgage,  Hurteau  &  Fr6re  were  surprised  to  be 
informed,  as  they  were  by' this  report,  that  th^e,  were 
mortgages  on  his  laiidamoui^ting  ta  more  than  |1 0,000, 
although  not  made  by  him.  Consequently  another  enquiry 
was  ordered  by  them  from  the  Agency,  and  this  time « 
the^  appellants  addressed  themselves  to  their  regular  cor- 
^  respondent  at  Valleytield,  one  Mr.  Joron,  notary,  of  that 
town,  who  made  a  very  favourable  report,  so  favourable 
that /when  Mr.  Marchand,  the  eonfidential  clerk  and  book- 
keeper of  A.  Hurteau  &  Frire,  who  represented  them  on 
nearly  all  occasions  in  this  matter,  heard  it  read  in  the 
office  of  the  Agency,  about  the  19th  of  March,  he  co^clu- 
ded  it  was  too  flattering,  and  without  wMting  to  hairft  tha 
whole  read  tQ  him  as  he  says,  ftlthoogh  Dawes,  tlie  clerk 
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iu  the  Agency^  says  it  was  all  read,  he  ordered  appellanti 

'  to' request  their  correspondent  in  Beanharnoia  to  declare 
whether  lie  was  in  a  position  to  confirm  his  first  report 
or  not  This  report  of  JdronVwas  not  sent  to  the  office 
of'A.  Hdrtea'a  &  Kirdre,  as  it  had  heen  cbmmnnipated  to 

.  14archan'd  in  the  office,  /and  no  further  demand  was 
made  for  it. ,  The  report/ ofMr^  J<n:oa  is  dated  the  18th 
of  March,-  -Ov';-:^    J-'     '  -'  -^   ■..■•■  ^'^'■>' 

According  to  instructions  reeeiyed,  the  Agency  wrote 
again  to  their  li^yer  ip.  Beauharnois^for  aconfirmation 

•  of  the  report  of  the  27ih  Pebrtiary.  Thifl  confirmation* 
duly  came  ahor^t  the  29th  of  March.  It  introduced  a  neW 
element  of  dispute.  It  stated  that  the  respondent  "had 
"to  compromise, in  1877-^8  with  Bo'ssi  Bitphie  &  Co.. 
•'  lumber  de|r^eiB,  of  Three  Rivers."  After  enquiry  it 
turned  *but  that  this  was  a  compromisdt  of  a  dispt^te  he 
had  with  this  firm  respecting  a  consigiimc^nt  of  lumber  tq 

'  hiin^  and  was  tinderstood  by  the  public  a8\a  compromise 
of  4  debt,  "^  This  last  report  was  communicated  to  Hnrtean  ' 
&'  Fr6re,  by  l^iaing  sent  to  their  office  under  envelo]^,  at 
the  special  request  of  Marchandt  who  read  it  fii^  in  the 
office  of  the  Agency,  about  th^  2nd  of  April.  "Mr.  Hurteau 
says  it  wasHhe  day  before  the  fire  at  the  sawWill  of  tlie 
respondent.  Marchand  said  it  was  the  day  afiet.  The 
fire  took  place  on  the  2nd  of  April,'can8ing  a  loss  to' the  ' 
respondent  of  about  |20,00d.  On  the  8rd  of  April,  Mr. 
Emond,  book-keeper  of  the  respondent, 'cam6  to  ]i^<Mitreftl 
in  compahy  with  onsMr.  Boyer,  of  Yall^yfield,  ioCmake 
some  arrangement  with  the  orators  of  the  i^espdndeni, 
and  especially  A.  Hurteau  &  Frdre  and  Mr.*  Ijoius 
Tourville.,  During  an  interview  with  Mr.  Arthur 
Htnrtean,  the  latter  communicated  to  Emond  the  re^rts 
of  the  •a7th  of  February  and  of  the  29th  of  M^rdi^ 
Emond  immedia1;ely  replied^that  the  re^rts,  were  fa 
and  a  visit  of  Hnriean,  madie  the  rame  day  to  'Yaire]rfi?el4; 
soon  satisfieol^m  that  the  Agency's  report  Was  incorrect.  * 
The  credit  of  the  reispondent  waiai  at  once  re-instated,  aadi 
in  fact,  stbod  better  than  it  ever  did,  Hurteau  &  FTdre\ 
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his  bttnitftiiU,  aome  liS.OOa.    Thaaearoh  teportedfty  the 
Agency  iiad  been  made  upon  erroneous  numbera  of  the 
cadastral  plan,  anrf*"  instead  of  giving  information  about 
the  respondent's  property,  the  Beanharnois  correspondent 
had  made  a  return  of  flie  .land  of  .otKer  persons.    The 
jKpperty  of  the  respondent  was  known  a*  &os.*  189,  188' 
and  142,  141  D,  141  E,   141-8,  141-1§,  m-lJ,  141-12,  141* 
is,  50T,  608.    The  lots  mentioned  by  th^  B^uhar^iMa 
correspondent  w:gre  689,  t88  and  861,  but  the  latter  |;wo, 
on  which  the  mill  was  alleged  to  stand,  were  stated  as 
free.    Lot  689  was  .alleged  to  be  mortgaged%r  about 
110,000^  by  a  previous -ownerTand' to  be  worth  only  #700  ■ 
The  mistake  was  apMrent  upon  the  face  of  the  report, 
and  upon  receiving  it  Messrs.. Hurteai  inmtediately  came 
to  that  conclusion.,    Hurteau  &  |!rdr#^ad'  given,  uo 
number  to  the  Agency.      Throughout;  tiiet  *aw>ella5s 
•aisted  honestly  and  in  ^rfect  ^(Jod  fiiith^  So  their  ^out- 
real  manager  dedla^li  in  mpstemphaUc  terms,  an4.no 
proof  to  th«i  contrary  hm  been  bfl^i?^  by  tjie  respond^ni^ 
On  the  lfthof>^Apri](  t^e'r^s^ndel&t  cal^d  ^(  the 
<Jfi5fie  pf  the  appeU^fa^  and  complained  of  tihe  repbrtS  & 
prefiencoiof  Marc|iand.    It  was  Tthe  first  intimation  that  a 
I^Hnist&ke  had  been  Committed.    The  corrections  of  the 
r^siwndeni  were,  ^ki6n  'down  and  put  on  rec©ri.    the 
Kmanager  of  the  Agency  at  jtheaame  time  promisdi  talook 
wore  fully  into  tbe  mattei  and  i^t'^once  despjitched' a 
speciai.  messenger  to  t^  Registry  Office  in  Beauh^ois, 
^to obtain  a  certijlM  imVck,  and  madeoi^her  enquiries,  the, 
^result  beiHg  a  rectification,' which  was  recorded  and  c|om- 
munjdated  to  A.  Hurteau  *;'  FrAre  on  the  Itth  df  May.l 
The  certlrfed  search  shewed  two  mortg^es   of  sojAe 
11,460  on  the  respondent's  prppferiy.  The  respondent,  hot 
being  satisfied  witbtl^e  coi^  pursued  by  the  appellants^ 
sued  them  for  slander  imd^libel,  and  o|aimed  |10,000 
damages.    The  Court  below  awarded  hiiri  #2,000. 

The  appellants  pleaded  the  ab^ve  facts,  and  claimed 
that  under  the  circunistances  the  comaiunications 
complained  of  were  privileged,  and  this^is  the  mMi. 
qnestiolTsubmitted "     '  ' 
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That  tbe  bnsineBs  of  a  mercantile  agency,  established^ 
all  Q\^er  ^he  mercantile  world  .for  nearly  half  a  eentnry, 
and  haying  offices  it  all  the  leading  cities  of  the  two  oon'» 
tinents'  is  both  lawful  and  usefal/cannot  now  be  qnes- 
tionedl    They  have  long  ces«ied  to  be  considered  as  insti- 
tutions' of  espionage  or- inquisition.    Their  business  has 
been  carried  on  so  carefully,  that,  nptwithstanding  the 
fact  that  thousands  of  reports  are  daily  made  by  theicn. 
very  fevjr  cas^  o/  complaint  arise.    If  we  consult  our  owti 
judicial  jannals,  we  find  only  three  suits  of  slander  and 
libel  taken  against  mercantile  agencies— JlfaatonaW  v. 
Dun,    V^nm  Sf  Co.,  which  was  dismissed  in  1862,  on  % 
point  of  form,  wd  Girard<  r.  Bradstreet,  and  Cartky  v. 
Bradstreet,  which  will  be  referred  to  more  "fully  later  on. 
Their  usefulness  is  so  generally  felt,  that  courts  of  justice 
ai^  rather  inclined  to  treat  them  leniently  and  liberally. 
As  *^udge  OuHom,  of,  the  Lotiisiana  Bench,  governed  by 
the  principles  of  law  which  prevail  in  our  province,  said 
in  IStS^  in  Henry  v.  JDwA  Sr  at. :— "The  fact  that  mercan* 
*'  tile  agencies  hate  been  for  years  in  sncdessful  operation 
^*  in  many  of  the  principal  cities  of  America,  and  in  some 
"  of  those  of  Eur6pe  also^  seems  tq  furnish  proof  that  their 
"^  objects  are  not  unlawful,  but  that  they  are,  qn  the 
•'  contrary,  useful.     Their  otfject,  then,  being  lawful,  thegf  have 
"  the  ^%$/  to  prosecute  it.    Their  copimiinications,  made  in 
"  strict  compliaflMBHith  the  declared  cdnditionp  upon 
'V  which  they  are  organized,  in  personal  confidence  to 
'•  their  stibscribers,  relating  exclusively  to  .their  business 
"  relations,  and  bond  ^fide,  are  privileged,  and  cannot  be 
'**  made  the  basis  of  an  action  for  dama^  against  them." 
Recent  cases  decided  in  the  United  States  cm  be  quoted . 
wh(bTe  the  privilege  claimed  by  mercantile  agencies  luus 
been  reoognized  to  its  fullest  extent,  whether  the  coin- 
xiinnication  be  volnnt%jry  or  requested,  mra,e  to  a  subscri- 
ber iiaving  a^  special  interest  in  it  ol^  not^  provided  no' 
actual  malice  is  proved.   /3V«tf^  v.  Stsarlett,  18  P^.  Eep: 
214;  lock^  r.  Bradstreet,  22  Fed.  B^1[tl.     There  is  a 
valuable  note  appended  to  the  fojirmer  jiauw  "by^Vhartoit> 
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'towes,  has  already  expnaao^it- 


"  meroantile  agencies  being  nnqnestionable,  and  their  «*■ 
"utility  being  dependent  on  their  confidential  limita-,  ^ 
"  tions,  it  is  npt  strange  that  these  limitations  should  be  o««Ntt* 
"  not  only  maintained,  but  insisted  on,  by  the  courts. 
"  And  this  is  in  two^ways.  If  the  limitations  of  confi- 
"  deuce  are  thrown  off  by  the  agency  ;  iii  other  words,  if 
♦•  it  publishes  to  the  world,  theMnfonnation.it  collects, 
"then  it  is  liable  in  damages  to  parties  whose  char- 

^«otef  it  disparages,  or  whose jstanding  it  impugns.    On      

I*  thi;j>ther  hand,  if  it  confines  itself  to  the  confidential 
'•communication  of yuch  information  to  its  Customers, 
"then  if  it  Act$,  boifa/ide  and  without  malicp  or  reckless- 
"ness,  these  cbmmunications  are  privileged,  and  the 
•^^endant,  if  sued  for  a  lib0l  in  making  such  communi- 
"  cations,  wOuld/be  erititt^  to  a  verdict.  Meddlesomeness, 
*:  it  should  be  r^embered,  is  ^  important  test  to  be  kept 
,  "in  mind  in  eases  of  this  class.  ^  If  a  communication  be 
"  merely  Tne^dlesome,;  if  it  be  not  dictated  by  a  lawful 
"business  obligation,  or  by  a  lawful  personal  duty,  then 
"•H;he  privijlege  cannot  be  invoked."  / 

\  itmajr/be  said  that  so  for  this  view  has,  not  been 
Adopted  in  the  majority  of  cases;,  but  as  Cockbuta,  0  J 
observed  in  JTMonv.  WnWer,  L.  R,*4  Q.B.  tS;  "Our  law 
"  of  l^bel  has  in  many  respects  only  gradually  developed 
'•  Itself  mto   anything  like  a  si^tisfactory    and   settled 
"  f<^rm."    Mr.  Justice  Fry  reMarked  in  a  recent  libel  case 
Macdougalty.  Knight;  h-M:  17  Q;B.  Dif  042,  quoting  the 
language  of  Lord   Campbell   in  Lewis  v.r.  Levy :    "  The 
"  law  -upon  such  subjects'  must  bend  to  the  approved 
"usages  of  sooietyUhough  still  acting  upon  the  same 
V  principle,  that  what  is  hurtful  and  indicates  malice  should 
."  be  punished,  and  that  whatg  beneficial  and  l^  ^  should  be 
"  proltattd:'    So  far  mercAtile  agencies  h^  Kaped  the 
attention  of  the  English  Jurts,  although  they'  hate  been 
flounsEing  in.the^piincipal  cities  of  the  United  Kingdom 
for  over  k  quarter  of  a  century :   but  when  they  toe 
•broughtbeforej^ra,  they  ainnoif  desire  greater  protection 
than  the  one  eq^M^ed  in  the  above  general  prinoiW 
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■elf  against, any  special  immunity  being  reoogniied^ in 
favor  of  mercantile  agencies  which  would  not  be  granted 
to  others ;  we  refer  tb  the  Gtrard  and  darsUif  oases,  and^ 
honorable  judges  are  not  presumed  to  change  their  views,^ 
at  least  within  such  a  short  time.    It  is  not  necessary 
for  the  appellants  to  claim  greater  privileges  and  immu^' 
nities  thaifeare    accorded    to   ordinary  citiaens.    I'hey 
simply  wiSto  be  treated  like  others  in  similar  oiroum- 

.'stances./  ■  :-.'.^  -■.■:■■,;■■■.    ■'■   -  .■  / 

Mr;  Jnstioe^artelr  based  his  judgment  upon   the 

decisions  in  tanUa/  v.  Bradttreet  and  Girardj.Braditreel, 
and  also  upon  Article  1058  of  the  Civil  Code :    "Every 
"person  capable  of  discerning  right  from  wrong  is  respon- 
"  sible  for  the  damages  caused  by  his  faiUt  to  another, 
M  whether  by  positive  act,  imprudence,  neglect  or  want  of 
*'  skill."    But  there  are  exceptions  to  this  rule  of  natural 
law  which  are  to  be  found  in  the  laws  of  all  civilized 
nations.     The  case  of  Oirard  vc  Bradttreet  itself  was  an 
exception  to  the  rule.'  The  agency  had  published  to  all 
its  subscribers,    in  its  weekly  printed  sheet,  that  the 
plaintiff  had /fli/crf.    As  a  matter  of  fact  he  had  obtained 
from  his  cr^itors  an  extension  of  time,  and  na  doubt  the . 
publication  Was  of  a  nature  to  iiijure  his  credit.    Biitit{ 
Sv^a»  BubstantWly  true,  and-  the  Court  of  Appeal  held  that  i 
the  agency  was  not  liable.    The  action  was  dismissed/ 
Every  day  q>e  public  press  publishes  facts  of  publi 
interest,  the  publicity  of  which  must  injure  individua' 
Ko  action  lies  in  these  cases,  because  it  is  the  right  Jin 
f«et,  the  duty  if  the  newspaper  to  do  so.    Nemo  d^mf 
fadt  nisi  qii  id\fadt  guod  facere  jus  non  habet.    To  us^the 
language  of  thd  French  jurists  :    "  Celui  qui  nejfait  ^jriMr 
, "  deson  droit  ne  iexposepas  d  des dimmagei  intiras:'*  AMuak 
et  Verg6,  sur  Za  charise,  §  624,  note.  So  with  regard  fc  mer- 
cisntile  agenciei .      If  they  were  in  duty  bound  tofsupply 
information  to  their  subscribers,  as  they  are  xmim  their 
contract  with  tliem,  it  matters  little  if  in  doinjf  sq  they 
injured  outsid«r8,  provided  of  course  they  t^  without 
malice.    The  ^me  principle  governs  ooilMlLunicfttions 
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•nd  otfcf*  eniployeeB.    Great  injury  must   result  there- 
from, but  they  are  privileged,  however  false  and  .defama- 
tory they  may  be.'  \     '  » 

In  the  caae  oi  Bradttreet  Sf  Cardey,  M.  L.  R.,  8  Q.B.,  p.  88, 
the  principles  of  English  law.  were  applipd.  Cross,  J.,  for 
thef  Court,  said  .-/-I-  .  i         '    -        '; 

"2.  The  oomAunication  respecting  respondent  made 
."  by  the  appellants  to  their  customers  lAight,  aqcording 
"  to  the  English  ruling,  bd  considered  privileged,  provi- 
"  ded  all, their  customers  to  whow  it  was  communicated 
"had  such  dealings  with  r^spondieiit  aa  gave  them  an  in- 
"terest  ih  having  information  that  might  affect  his 
"  standing.  ^         _,    ■ 

"  8.  If  the  information  was  given  iff  goo<!Riith  in  the 
"form  received,^with  proper  precautions  exercised  as  to 
"  thQ  authenticity  of  its  source,  it  mighL  according  to  the 
"  same  ruling,  be  deemed  privileged.  ' 
^  "  4.  If  their  subsoribers'^ad,  or  proposed  to  have,  deal- 
"  ings  with  th6  respondent,  they,  or  so  many  of  ttieih  as 
"were  likely  to  be  so  interested,  wiare  entitled  to  ask  and 
"  obtein  correct  information  4)f  the  like  nature."      . 

But  there  is  another  reason  why  the  English  law 
should  be  applied.  It  cannot  be  denied  that  the  business 
carried  on  by  the  appellants  is  commercial,  and  that  the 
cause  of  the  complaint  of  the  respondent  is  to  be  found 
in  its  operations.  4  case  qui^e  in  point  will  be  found  ia  / 
Sirey  1877,  part  1,  p. 468.  Ari^igency  had  published  a- 
list  of  insolvent  parties ;  its  proprietor  was  siied  for  dam- 
ages before  the  ordinary  civil  courts;  he  decli^ied  the 
jurisdiction,  and  claimed  that  he  was  only  amenable  to 
the  tribunal  de  comtk^erce.  His  exceptidn  Was  maintained, 
the  court  holding  that  Vagme  est  une  e^reprise  cmfnerewle 
aqueles  faits  dont  se  plaignmt  teg  demamdeurs  rintrent  daw 
les  opiratiotu  de  tagence. 

The  English.rules  of  evidence  in  commercial  matters 
form  part  of  our  laws,  and  m«l  thereforeWem  this 
case,  as  Questions  of  privileged  communicationanelate^  to 
the  law  of  evidence.  .     ,    ' 
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What,  then,  !■  a  privileged  oorammiloilteH'^acobTdbff 
to  the  law  of  England  ?  ^  v      •  ' 

In   Starlne  ok  SUutder,   (Wendeira   Ed.    1848,)   vol.   I,v 
p.  292,  the  rale  ii  thoB  atatad' :— "  In  the  neifplaoe,  when 
•••  do  the  occasion  and  circuraitancea  o(  the  publication 
"  aflTord  a  qualified  defence  dependent  on  the  absence  of 
"expreM  malice?      In   other  words,    when  is  eipreaa 
••  malice,  or  maliccr  in  laot,   essential  to  the  right  of 
."  action  ?    The  extensive  principle  which  governs  this" 
^'  class  of  cases  w>ere  the  exietonc©  of  express  malice  is  a 
""  te^t  of  civil  rejjponsibilityi  \ioriaprehond8  all  where  the 
"  author  of  the  alleged  miaehief  acted  in  the  discharge  of 
•^atay  public  or  private  dtifcy,  whether  legal  or  moraj,. 
"  which  the  ordinary  exigencies  of  society,  or  his  own 
*|  private  interest,  or  even  that  of  another,  called  on  him 
"  to  perfqirm,  but  whett  the  ootfasion  does  ndt  furnish  an 
I*  absolute  defence,  independently  of  the  question  of  in- 
"  tention,  as  on  the  one  hand  it  would  be  contrary  to 
"  common  convenience  to  fetter  mankind  in(  their  ordita- 
"  ary  communications  by  the  apprehension  of  vexatious 
"  litigation ;  so  on  the  other,  wonjd  it  be  highly  mis- 
"  chievous  to  allow  men  to  inflict  the  most  oruel  injuries 
"  to  reputation  and  character  with  impunity  under  the 
"  cloak  and  pretence  of  discharging  some  duty  to  them- 
••  selves  or  society,  when  they  werem  fact  actuated  by 
"  ih^  most  malicious  intentions.    The  law,  therefore,  iii 
"  such  instances,  and  it  seems  most  wisely,  ^akes  the 
"  issue  to  depend  on  the  existence  oii'  absence  of  exprm 
"  tnalice,  and  thus  an  ample  protection  is  extended  to  all 
"  who  act  fairiy  and  prudently,  in  order  that  men  may 
"not  be  deterred  by  the  fearof  an  action  or  proiec^on 
'**  from  making  communications,   which  are  either  im- 
•*  portant  to  themselves  or  beneficial  t<>  the  public. 
I  "  The  instances  already  pited  in  illuBttation  of  the  gen- 
"teral  principle  which  shakes  the  ocisadion  operate  as  a 
^Wfence,  unless  expre^^s  malice  be  proved,  are  those 
"^here  the  occasion  consists  in  the  discharge  of  a  duty 
vtft?^  public  nature.    The  same  princjiple,  it  is  next  to  be 
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,    "fairljf  and  bond  fide  in  the  proteaUion  of  hit  own  or  even  an- 
"  other's  interest:*  p.  HU.  ^  '. 

"  In  general,  whon  a  commnnlcAtioB  fp  made  in  confi- 
^' donee,  eith«r  bif    or   to  &    peraon    interested    in    the 
"^comrannioation,  supposing  it  to  be  true,  or  by  way  of 
••admonition  or  advice,  it  seems  to  be  a  general  rule  that 
"malice  is  essential  to  the  maintenance  of  an  action"  p.  821. 
Express  malit^o  must  be  proved  by  plaintiff  where  tho 
occasion  is  privileged.     It  seems  necessary  to  say  further 
that  where  Ihe  occasion  is  privileged  and  express  malio*^ 
is,  therefore,  requisite  to  sustain  jin-  action,  nothing  else 
♦  an  take  its  place.    It  is  not  sufficient  that  the  defendant 
made  the  publicatfbn  negligently  or  by  mistake.     Scarll 
V.  Diam,  4  F.  &  F.  260 ;  Thomson  v.  Dashwood,  L.  B.*  i; 
Q.  B.  Div.  48;    Nor  even  that  it  was  made  rashly  an4* 
without  sufficient  enquiry,  Qark  v.  Roe,  4  Ir.  C.  L.  p.  1; 
as  express  or  actual  malice,  and  that  only,  will  sustain  an 
action  for  defamation,  where  the  occasion  is  privileged. 
Negligence  in   making   the  enquiry   might   render  the 
Agency  responsible  to  the  subscriber  for  any  damage  he 
might  suffi^r  in  consequence,  but  it  will  not  destroy  thi| 
privilege  of  ^he  occasion.     Watkin  Williams,  J.,  said  iti 
Thomson  v.  Dashaeood:—''  It  is  contended  for  the  plaintif 
i"  that  the  defendant  having  carelessly  put  the  letter  in 
"the  wrong?  envelope,  so  that  tt  reached  the  hands  of  a 
''  person  with  whom  he  had  no  such  relation,  th;^  protec- 
"  tion  of  privilege  is  destroyed,  and  the  case  put  into  the 
"  condition  in  which  the  law  implies  malice.    I  think 
"  there  is  a  fallacy  in  that  contention.    The  defendant's  ! 
"  state  of  mind  was  never  altered.    His  intention  was 
"  always  honestly  to  do  that  whi.-h  he  considered  to  be 
"  his  duty.    I  can  see  nothing  to  justify  the  conclusion 
"  as  matter  of  law,  that  by  reason  of  the  defendant's  inad- 
"  vertence  the  pase  is  taken  out  of  the  category  of  privi- 
"  lege,  80  that  malice  should  be  implied.    There  is  no 
"direct  authority  on  the  question,  though  there  have 
"been  cases  to  the  effect  that  mere  accident  or  inad- 
"  vertence  in  using  language  or  publishing  writing,  on  a 
"  privHe^gtid  oocaaioit-irjm-ttot  supply  the  neoeagary  evi-  '' 
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"  denoe  of  mnlio*  In  fact  which  will  doittrgj  th«  privl* 
**l«f«."  Mathow,  J,:  "Nothing  moro  ihmi  n«glig<inoe 
"  wan  shown,  tho  letter  wm  Written  honnatly  to  the 
"  €hainkiaii,  and  a  mistake  wait  inadit  through  the  de- 
••  fendant'H  nogligonre.  It  in  aaid  that  for  the  <on««- 
"  qaenceH  of  that  negligenoo  h»  In  reiiponiiil)l(».  If  that 
•'  view  be  correct,  on  th«  Hani<)  [)rimnpl«,  this  action 
*•  would  Ho  if  all  that  th«  defondant  did  was  to  leave  the 
"  letter  about  so  that  another  could  read  it."  ; 

Wo  have  a  still  moro  recent  exposition  of  theKtiglish 
"Taw  upon  the  sulyect,  in  the  cas*  of  TkW  v.  Dun  et  at., 
decided  by  the  Court  of  Appeals  of  Ontario  on  the  10th  of 
January,  1888.        '-"'^^■V -"^  „., ,: ..    ^-    i|./T.-r  '  ^    '     V. 
^  One  word  now  about  the  French  jurisprndunoe.    Mr. 
JURtico  Cross  has  referred  to  Dalloz,  1860  »i^a,  page  H, 
qfaire  Lanau.     But  the  case  was  on»^  of  publication  volun- 
teered and  distributed  to  many  subscribers  who  had  no 
interest  in  the  matter,  as   in  Carsley  v.  Bradstreet.    The 
agency  wai  condemned.    But  the  re|>orter  has  appended 
to  this  decision  a  Very  important  note.    Ho  draws  a 
distinction  between  that  case  and  the  case  of  agencies 
established   in   Paris,   "  dont  les  abounds  adrcssent  par 
"  6crit  4  I'ageuce  une  demande  ou  sent  iudiqu^s  le^om 
"  de  la  personne  sur  le  cr6dit  de  laquelk;  on  dfisire  6tre 
"  6difi6,  et  lo  genre  d'affaires  auxquelles  elle  se  livre.    En 
"riponse  h  cette  demande  et  sur  une  fiche  spfi^iale,  I'agehce 
"  transmet  k  V  abound  le  resume  des  rensoignemt^nts  qu'ellc 
"  a  recueillis."  In  the  case  reported,  quite  a  different  course 
had  been  pursued.     The  information  had  been  given, 
continues  the  reporter  in  his  note,  "  k  intervalles  p6riodi- 
"  ques,  d  chacun  do  ses  abounds,  sans  attendre  de  demande 
"eipresse  et  sp6cialo  de  la  part  de  ceux-ci.    Ces  circon- 
"  stances  ont  leur  importance  et  olles  expliquent  dans  une 
"  eertaine  me8ure'~an''moin8  la  condamnation  pronono6e 
A' par  la  Cour  d'Aix   (in  Lanau)  centre  le  directeur  de 
"  I'agenoe  de  Marseilles,  et  I'absonce  de  poursuites  juaqu'ti 
"ce  jour  contre  les  directeurs  des  agences  parisiennes 
"  fetablies  depuis  quelques  annfees."  The  reporter  or  anno- 
tator  continues :  "  La  distribution  d  un  certain  nombxe  de 
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"  teit),  et  tan 
"  no  p«at  A  el 
"  oqhHtituer  1« 


^'  p«nioiitt«%  drt  atioumentii  m«m<«  confldantloU,  pria  •dpmtt- 
"  m««t,  fait  iMmlrn  ^  omn  oommani<!ation«  l«ar  oaractira 
I'origiimiro.  Jur.  (Km.  Vo.  l'f»«««-()utrage,I^o.  867.  En 
"  «ut-il  6t6  do  mftmo,  ai  an  liim  «l«  procAil.ir  coraftm  il  I'avait. 
I'  fait,  l'in«mlp«  n»  fat  bornd  A  agir.  .omnlo  agiMont 
"  d'ordiniairo,  H  Vatin  noiam«n<nl,  Im  iiidividua  qni  —^ 
"  livront  A  1'  indoAirio  den  renMiignomenta  commerciaax  I 

tor.    iMremiMv  iimtab(mH4d4t4rmM: 
ilti  celuiei  (th«H«  italii^s  are  in  thf 
aiiouiie,  d'uuo  lioho  tndividuel] 
6er  la  publicity  n6o«»aiire 
,  Id  difiamutipn."         .  j. 

Other  iutorosting  procodonts  will  bo  ftranf  In  the* 
Kreii.rh  reports.  .  Wo  Und  in  Sirey,  1878,  Part  2.  page  181, 
the  caao.  of  AUmand  v.  La  8uret4  du  Commerce,  which  ia 
another  one  of  publicatHm,  decided  on  the  27th  of  April, 
1878.  It  wan,  however,  held  that  "  le  fait  par  nne  agonce 
"  de  reuseignomentH  de  fournlr  A  aes  cliente  snr  demande 
:'  8p6ciale  et  formelle,  en  ox6cution  d'un  contrat  intervenu 
"  ontre  I'agence  et  sea  abonnfes,  des  renseignomonts  d6fav- 
"  orablea  «ur  lo  cr6dit^  d'nn  comm©r9ant,  no  constitne  pas  le 
"d61it  de  diffaraatiott,  alors  d'ailleurs  que  les  renselgne. 
"  menti  8ont  fouruis  A  titre  confidentiel."  The  reporter 
adds :  "  Celui  qui  foumit  des  rei||kniement8  A  une  per- 
"  Sonne  dfetermin6e.  Hur  sa  domaal^presse,  no  coramet 
"auoun  dfelit,  si  dfefavotable  que  soient  ces  renseigne- 
"  ments.  Cent  ot  qui  dicidenl  les  auleunpour  le  casouum 
"  ancien  .maUre  est  consuUi  sur  uH  domestique  gu'U  a  employi.      ' 

Then  we  have  the  case  of  Lingois  v.  Lesauvage,  decided 
by  the  Cour  tk  Cassation  in  i$88,  and  reported  in  Journal  " 
du  Palais  part,  1  p.  1148.  This  was  also  a  suit  for 
bbellous  publication  by  a  li^rcantile  Agency,  and  a 
condemnation  was  rendered  against  its  proprietors. 
La  cii:constance."  says  the  reporter,  in  a  foot-note,  "que 
"les  lettres  avaient  m  adressfees  A  un  certain  nombre  - 
"do  leurs  clients  leur  enlevait  tout  caraotdre  de  coDfi- 
"dence."        ,  .  V  .^^" 

In  \.\iii  Journal  du  Palais  for  1885,  J)art  2,  p.  21,^^  be 
foynd  a  aimilaj  dooisiou  of  the  Ooort  of  Appeals  of  Alx,    " 
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rendered  on  the  16th  of  November,  1888.  where  the  same' 

rule  was  laid  down,  Trott-Lallemand  v.  Perard  8f  Cie. 

The  respondent,  in  hi/ written  factum  in  the  Court 

^below,  has  little  or  no  reference  to  these  decisions  of  the 

highest  courts  in  France.     He  ha«  relied  especially  upon 

the  jurisprudence    of   the    Tritmnaux  de  Commerce     He 

.has  quoted  Moinier  V.  aran^ier,  83  Journal  des  Tribun- 

aux   de    Commerce,   p.    641.    But  this  decision  rested 

upon  the  bad  faith  of  the  Agency:    "  Attendu  qu'il  ne 

•'saurait  6tre  admis  que  des  agences  de  renseignements 

"  pui8sent,,8an8  courir  aucune  Tesponsabilit^,  8ou^6texte 

■|  de  remise  confidentielle,  fournir  de  mauvatsefoilm  des 

"  commerfants,  des  communications  inexactes  ^^ant  pour 

"le  credit  deceux-ci  les  consfiquences  les  plus  graves." 

p.  648.        :*  >    ■  \  ~  ■      ■..;  "''■;, 

As  to  the  case  of  Probost  y.  Vjfs,  Mullei  Sf  .die.,  cited 
by  the  respondent,  the  Agency  had  not  only  reported 
upon  the  commercial  standing  of  a  trader,  but  sur  sa  con- 
duUeprivie,  88  id.  p.  488.  In  a  note  to  this  case,  a  reference  is 
made  to  a  decision  of  the  Tribunal  de  Commerce,  of  the  28th 
of  June,  1859,  ivhere  the  Agency  was  condemned  in 
damages  in  favor  of  the  dubscriber  for  having  furnished 
scUsmment   des  renseignements  erronis,  9  id.  p.  200. 

The  respondent  has  quoted  Cayasse  v.  Franguin,  Berne 
Sr  Michel,  13  i4."481,  decided  in^862.  by  the  Tribunal  de 
Cornvgerce  of  Seine:   " Attendu ^ue,  «  fe,   renseignements 

dor^s  entre  commerpants  sur  la  solvalnliti  de  telle  ou  teUe 
''maison  de  commerce,  sont  essentieUement  confidentiels,  il  ne' 
"saurait  en  6tre  de  m6me  de  pr6tendus  renseignements - 
••  donnfa  par  des  individus  qui  ws^mt pas  commerf ants,  kM 

se  donnent  k  eux-mfimes  la  mission  de  donner,  k 
"  pnt  d'argent,  des  informations  phis  ou  moins  exactes  iur 
"  la  8olvabilit6  des  nfigociants  qui  sont  oune  sont  pas  lews 
"  abonnisr  This  decision  has  been  reversed  in  more  recent 
cases  and  especially  in  the  ^e  .repoiiid  in ^irey,  mt 
part  1,  pf  468,  above  referred  to,  where  it  wa^  held 
that  the  business  of  an  agency,  'li|e  that  carried  on 
by  the  appeUants.  was  commercial. 


ur  sa  cow 


6--C0UBT  OF  queen's  BBNPH.  Jf6 

1880,  by  the  T)r^nal  de  Commerce  of  Seine ;  but  there,  j^j^© 
statements, ver©  'jmtentionnellement  men$(mgen,  SO  S()nTna\ 
T.0.22.  ::Hy''\-,::  m 

It  if 'perfectlj^;  evideiat  that  there  is  not  so  muchdiffer* 
ence  between  tj|ie  French  -and  thtf  B|felish  law  on  the 
subjec^  of  merctflftile  agencies  and  of  its  privileges  and 
immunities.  Ab  remarked  by  Mr.  Justice  Cross  in 
Carsleif  v.  Bradstreet,  "  the  difference  wUl  be  found  more 
"in  t!he  practical  application  of  the  law  than  the 
"principles  themselves."  The  French  jurisprudence 
is  perhaps  mpre  favorable  to  the  agency,  acting  as  the 
appellants  did  in  this  instance,  ui)on  a  special  request 
from  an  interested  subscriber,  and  in  a  private  and  confi- 
dential  manner.  The  communication,  being  then  confi- 
dential, no  action  for  damages  is  possible  under  the  French 
law,  unless  actual  malice  be  proved.  So  says  Mr.  Justice 
Cross,  quoting  Gareau  des  Ity'ures, vol.  1,  p.  126  :  "What 
"  in  France  would  be  considered  a  confidential  communi* 
"  cation,  would  not  give  a  title  to  a  claim  for  reparation, 
"unless  dictated  by  actual  malice,  while  in  England  th^ 
"  same  idea  has  given  rise  to  a  mtUtitude  of  fine  distinctions 
",  elaborated  by  the  judges  under  tf^  term  ofprivUfged  communis 
"cations."  — 

The  appellant  lastly  contended  that  the  dajtnages 
awarded  were  excessive.        ■  >      i.  *■  "        "^ 
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Lamothe,  for  the  respoudenjt':-^     - 

II  iaut  partir  du  principe  que  c'est  lai/bi /f'anfatse  qiii 
s'applique  au  cas,  Ainsi  que  Xsl  jurisprudence  franfaise. 

L'hon.  Juge  Lorange^r  dans  la  cause  de  Carsley  v.  Brad- 
street,  dit  p.  86,  (M.  L.  R.  2  S.  C.)  "  It  has  been  said  by 
"the  pli4ntiff'«  counserthat  the  French  law  must  apply, 
t*  and  50  do  J  rule." 

Principe  confirmj6  par  la-' dour  d'.Appel,  M.  L.  E.,  8  Q^ 
B.p.9Y.  .      ^ 

La  jurisprudence  anglaise  efag6ricaine  sur  la  question 
de  la  responsabilite  a.0s  dfilitsTet  quadi-d61its,    est  bien 
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diffferente  d^i  la  jurisprudence  fran9aise— bien  qu'elle  s'en 
rapproche  sur  certains  points  g6n6ranx. 

Si  done  il  y  a  jurisprudence  franfaise  but  le  cas  present,  il 
n'y  a  aucune  nficessit^  de  recourir  anx  pr^eldents  6trangers 
qu^que  excellentsqu'ils  puissent  paraitre. 

Les  chemins  de  fer,  par  exemple,  ont  vainement  tent6 
de  se  faire  appliquer  en  cette  province  desimmunitfes, 
Bol^  prfetoxte  ctutiliU  publique,  qui]  leur  sont  sonvent 
accbrd6s  aux  Etats-Ujuis.  lis  out  d^  stibir  dans  toute  sa' 
rigueur,  I'application  de  nos  articles,  10S3,  1064.  V^ir 
(Hedu  Grand  TroTu^  MmgUn,  M.  L.  :^ ,  1  Q.  B.  864,  et  une 
foule  de  decisions  dans  le  mdme  send  - 

Les  appelants  s'appuij»it  sur  des  {^^rScMents  amMcains, 
receuillis  par  eux-mdnot^s,  et  qui,  en  appare^ce,  leur  con- 
cMeraient  Timmunit^  "quant  aux  lettres  adressSes  k  des 
abounds  sp^ciaux  ei  non  r^pandues  chea  totite  leur  clien- 

Mais  m6me  en  se  plafant  an  point  de  vue'  des  aTOCiKt« 
am&icains,  il  faut,  pour  qu^ra^ommunicatioA  soit  privi- 
16gr6e  trois  conditions  qui  n?l?reneontrent  point  dans  le 
cas  pr§sent>  ,  ^ 

lo  ^ue  I'agence  n'ait  rgpondu  qu'aux  questions  pos^  et 
non  Jiir  d'autres  faits  qui  ne  jui  Maient  pas  demand^s :  .:. 
^.,  2o  Que  I'agence  ait  manqu6  completement  de  moyens 
de  controler  ses  renseiguements :  v 

3o  Que  ces  renseiguemeiits  ait  6t§  destinSs  4  riMci^c 
exelusifde  oeux  qui  les  r^clamaient,  et  no;i  pas  h  I'usage 
4e  toute  la  clientele: 

Ces  trois  conditions  manquent  dans  1^  cas  present :  lo 
Hurteau  &  Frere  demandaient  des  ren^ignements  sur 
la  situatum  hypotli4caire  de  CoBBette,  uniquement.  Or, 
I'agejice  a  envoy6  toute  une  s6rie  de  faits  fauit  concemant 
non  pas  la  situation  hypothe'caire  de  Gossette,  mais  Qoncer- 
nant  son  honorabUit4  et  son  passi  commercial ;  2o  L'agence 
avait  des  moyens^bien  &cile8  de  contrdler  ses  renseigne* 
ments,  moyens  qu'elle  a  employes  aprds  I'institution  de  ^ 
Taction :  savoir  recourir  au  bureau  d'enregistrement 
quant  aux  pr6tendues  hypotheques,  recourir  k  Boss  & 
Bitohie  quant  k  ce  ;^^endu  compromis,  recourir  k  Yalley' 
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field  &  n'importe  qui  quant  li  sa  solyabilitp,  son  honora- 
bilit§,  et  son  pass^  commrercial ;  80  Ces  renseignements 
B'6taient  pas  destin^B  4 1'usage  seul  de  Hurteau  &;  Frdre, 
mais,  dit  le  gSrant  de  I'agence  (Johnson) ji^'^  they  would  have 
"  been  communicated  to  any  ot^  si^scrWer  if  asked  for."  De 
plus,  ces  ]%p^»rts  exhibits  A  ^t  B  ont  6t6  envoyfep  k  New 
York,  pour  Mr^  communiqii^s  Id  aux  sou^ripteurs  de 
i'agence. 

En  voilil  assez  pour  failfe  perdre  k  ties  rappoks  le  carac- 
tdre  de  privil^i^s,  mdme  auf^  yeu;c  dei»  l^gii^tes  am§ri- 
cains.      " 

Mais  c'est  a  la  lumidre  de  la  jurisprudencW  franfaise 
qu'il    faut^csiaminer   cette    cause.    Et  lajurisprudence^' 
fran9aise  n'admet  pas  de  distinction,  quant  d,  la  responsabilUi 
civile,  ei^re  un^ulletin  r^pan^n  chez  tonte  la  clientele,  ou  • 
une  lettre  ScriJ^.dunou  deux  abounds,  ou  mSnie  un  ren- 
'seignement  faux  mami  simplement  oralement. 

Ni  la  loi  amdricaine,  ni  la  Ipi  anglaise,  n'ont  aucun  texte^ 
semblable  k  nos  ar^es  1058-1054.  Notre  ]^i  ne  fait  pas 
distinction  fondanientale  quant  k  la  responsabilitd,  entre 
un  dommage  caus6  par^alice  et  de  mauvaise  foi,  et  un 
dommage  caus^  sans  malice  et  de  bonne  foi ;  saroir,  entre  ' 
les  d4litf  et  les  quasi-d^litsf  Dans  les  deux  cas,  il  y  a  respons; 
ability,  molns  grave  seulfement  dans  )e  second  csib.  G'est' 
un^  dl6ment  qui  anflne~lurii|valuatioQ,des  dommages  a 
,   accorder,  mais  nbn  sur  la  Question  ^e  la  responsabilit6 

civile,  laurent,  t.  20^»io  480, p.  512 ."Mais,  en  droit,  on  \ 

° "  ne  p^ut  p9»exiger  une  condition  (malice,  mauvaise  foi) 
"que  la  loi  ignore.    L0» quasi-d^lit  existe  dds  qh'il  y  a 
''jawte  la  plus  Ugere.    Lamoindreimpr^enoe  suffit ;  telle 
"  est  la  tradition,  tell^  estla  doblHne,  telle  ee^tla  juri8pru- 
i■>"  dence.    Pour  qu'il  en  fat  autrement,  dansle  cas  de  ren-. 
.  "  seignements  inexacts,  il  faudrait  une  exception  6«grite  i 
"dans  la  loi,  et  it  est  inutile  d'ajouter  que  la  loi  ne  fAit  ^ 
"  aucune  exception  k  la  r^gle  gSn^rale  et  absolue  de  I'art. 
«  1882."  ^  »  • 

La  jurisprudence  franfaise  recennait'Comme  confiden- 
tiels  des  renseignements  donnl^  pour  rendre  serviced 
autrni,  comme  dans  IflB  cas  s^iyt^nt^,  par  Mgmple  ;    rwi. 
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seignements  fournis  par  tin  mai|rk  sur  uii  ancien|toryi' 
teur,  par  un  commer^ant  sur  un  oommis,  un  corrilespon'^ 
dant,  etc.,  par  un  ci^yen  qneloonqne  sur  un  homme  qui 
veut  entrer  par  ratCtiage  dans  une  famille  amie,  etc.  \AraiB 
ipes  rensfiignements  sont  fournis  gratuitement,  coustUuenJb 
un  service  amical ;  et  non  pas  une  marchandisd  k  tant  par 
mois  ou,  par  ann6e,  ou  par  rapport.  Oe  i^ne  font  cea 
agences  '  commercial  es,'  c*est  un,  ycommerce  moyennant 
retribution.    Oe  ne  6ont  pas  des  services  gratnits  rendus 

entre  6gauz,  entre  peraonnes  .appartenant  Jl  Ja  mdme 
dustrje,  etc.  ' 

C'est  simplementii un  genre. de  commerce,  dansi^ueLJl 
y  a  autant  de  concurrence  q u'ai lleurs.  Qui  a  jamais  ejutendu 
parler  d'un  commerce  privU6gi4  au  point^lle  vue  civil? 
Aussi  la  jurisprudence  franfaise  a-t-elle  plac6le  coiEnmeree 
des  agences'mercantiles  sur  le  m^me  pied  que  les  autres 
commerces,  quant  k  la  responsabilitS  civile  et  ce  par  une 
longue  suite  de  pr^cMents.   '  * 

ifi}n  voici  quelques-una^  ■•       .- 

Journal  des  tribunaux  de  commerce,  &rx\t6e  1884  (vof.  38), 
page  641.— Affaire  Moinier  v.  Grangier,  Duriez  Sr  Cie.        i 
\     Ils'agissait  de  faits  fort  analogues  a  ceux  de  la  pr^sente 
lause  Cossette.     L'agence  de  renseigneinients  Grangier, 

^uriez  Sf  Cie  avait  foumi  un  seal  abound  du  nom  de  Soud4e 
d^  renseignements  inexacts  sur  le  ^compte  de  Moinier. 
L'agence  a^plaid^  ce  que  plaident  Dun.&  Wiman,  8avoir.\ 
caractere  confidentiel  de  leurs  communications,  cont;rat 
8p6cikl,  etc. ;  elle  a  allSgud  de  plus  que  Moinier  n'avait 
pu  connaitre  leur  rapport  que  par  voie  illegitime,  aitendn 
qirece  rapport  n'avait  6t6  donnfrqu'd  Soudie  ei4X)nfidetttielle- 
ment.    Bt  cepen^nt  l'agence  a  6t6  condamn€e.  * 

Jugh  HL'agence  de  renseignements  qui,  consuitde  sur 
*'  laflituation  d'un  commeripant,  d6livre  une  fiche  relatafnt 
"  des  faits  ihezacts  et  prejudiiJiableii.au  crMit  de  ce  C9mmer> 
"  ^ant,  estjpdpsible  de  dommages-intdrits.  II  importe  peu 
"  que  cet  avi4  soit  confidentiel,  d61ivr6  sans,  ftucune  gaiiia'- 
"  tie,  ou  que\  ce  commer9ant  soit,  vendeur^  et  non 
"acheteur."      V    -:-^;    ;    ■  ■-■ 

Jourhal  %,  tm^naux  de  commene,  aoijide  1888  (vol;  82> 
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-Affah^e  •  Privost  Sc  Bougourd  v.  Vys,  Mutter  8f 


L'agence  Vya,  Mailer,  df  Cie  avail  .ti-ansmiR,  an  moyen  die 
lettres  perBonneljleB  et^  confidentiel}es  h  deux  de  ses 
abonnds  senlemeijit,  des  renseigneineiits  inexacts  snr  Je 
corapte  de  Pr^vpst]  Sf  Bqu^ourd*  L'agence  a  6t6  condamn^e 
;^  denx  mille  fraqcs  de  domroages.  Voici  I'nn  de^  consi- 
d^rants  : — ^'Aitenjin  qne  si.  Ton  doit  admettre  qne  les 
V"  ctgences  dont  Tijiidasitrie  oonsiste  k  recneillir  et  donner, 
'' mojfentMnt  r^/n6i|/t(>n/il,e8  renseignemejats'^sur  la  solva- 
"  brlit6  des  comm^ripants,  le  font  d  leurs  risqjtes  et  perils  et 
"  ne'  pen  vent  fevitejr  la  re^ponsabilit^  dn  prejudice  ponvant 

^  •' r6snlter  de  leurej  declarations ", 

«^.      Nous  Nitons  anAsLuparticuliejrement  raffaire  Cayasse  Sf 

Cie.,  rappbrt^e  an  Jourtud  des  trilninaux  de  commerce,  ann6e 

:.    1864  (voI|  IS)  p.  ^^1.    Dtt  rapport  de  la  canse  il  ressort 

qtijil   sWissait  •d't^ne  lettre  couiidenticlle    adress6e    par 

<     ragelit;e  C^yasse  etlOie  A  lamaUon  Franqmn  8c  Berne  snr  le 

1     coVnpte  d^   Michel  1   n^gociant.      Action  en   dommages- 

'    iut^rSts  de  la  part  \A»  Michel  vs.  Gayasse  &  Cie.;.  action 

en  garantie  de  la  pf^^rt  de  aet  derniers  cotttre  Franqnin  et 

mfne,  qui  avaient  Q|Mainuniqu§^  Michel  nne  l,ettre  confi- 

dentielle.    L'agence  (Gayasse  &  Gie.  a  dt6  condamn6  et  son 

action  en  garantie  r^voyfee.  '  ^ 

"Attendn  que  si  l^s  renseignements  donn^gmtre  commer' 

"  ftMs  sni:  ]ia^J,yabilite  de  ^lle  ou  telle  i^ppn  de  com- 

"  merce  sont  ll^(^tieUement  con^fidentiels,  il  ne  saurait  en 

*    "  6tre  de  mi^me  de  pid^tendas  renseignements  donnas  par 

"  des  indiTidas  qninnLe  sont  pas  ,copimer9iants  etqui  sa- 

i' d(onnent  k  'eux-m6npr^la  mission  de  4bnQier,  d^^rix 

'  "  dt argent,  des "  informaljions  plus  ou  mmis  e  xactes^suT  I 

"  8olva|iIit6',  des  n6gOciaifts  giJiA  sQutoQ  ne  sont  jra^  dei 

:;.;  "abonn^."^^     ;       V-    *^'^5.':  ;.,/.  ,-^!    ,-.-,: 

'  ■    La  (hur  ef^^^ipei  de  Paris  a  confirm^  ce  jagi^ment :  "Oon- 

,  "  sid6rant^4^e  les  ageii^ces  dont  'I'lndastrie  oonsiste  k  re- 

*'cneillir^ei  d^mner,  mi^yennofi^  r4tributi(m,Aea  renseigne- 

;  '"mentsrar  la  8oIvabili|t6  des  commeT9antj^.)ke^uv@St  1^ 

^   "  fairQ  qvCk  leurs  risqu^s  et  -perils,  et  ne  pmvent  d4cliner  la 
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Iplp^leigraements  inexact|||  Journal  des  tribunaux  de'com- 
|fee^  OBiii^  ia84,  p.  ;6T:2,  ej^n6e  1886,  p.  41.   ^  < 

68  ren^ejgnemeuts  ayai^|  bien  ^t6  fo'urnis  k  une  soule 

.    ^  ^^J^de\commejcf^;  (^epi^fk^le  pnvH4ge  n'a  pas  (5t6 

ii    maintenu,    Ainsi  noiiis  jbi|&8^m  de  rinvjolabilitd  de 

j^-J    (Jes  eptaitaunioations,  nous  so&ieB  rendus  k  la  rfowife  res- 

\  ponxMiti"  des  ag^nces,  t?int  ifcert  le  commer^ant  qui 

«Te9CHt^  les  faux  rfcnseign^iji^ni'envers  le  commerfaat 

'}  ^^*  *^^  causes,  dais  le^^iles  il  s'agissait  de  bul^ 
>  l«|ti^j ^i-ineiisuels  ou  h)6bd«>iaadaires  envoyfis  k  tous  les 
ahobti4#,  cUes  abondent.  Mais  m6me  dans  ces  causes,  le 
J'  prt^pi|)4  de"  h  repponsafiilitfe  a  tou/ours  mpo$i  cPune  manure 
,  >  abspiiie,  eans  exception  pour  le  cas  ^e  lettre  k  uhe  ^ule 
\  ma^sou)^^' commeVce'  ,  ^  j  '"       .\^'^^  ^   '■'■■    -"   ' 

^       Nous  qitons  quelques-utts  d'i  bos  jugferae^ts:  ;   . 

Sirey,  lUcueU  Gen6rai  des  fci^  et  des  arrits,   I,   1888,  p.  ^ 
j,457.    Jugpment  de  la'  Gourde  Cassatim:  On  lit  dans  le 
rapport  du  conseiller-general :  "  Les  comiuunications  que 
"  Ton  veBit.^oir  raster  secretes  et  conBdei^ielles  «« s«/iV 
•    "rentpasAjj^ixd't^geniV     , 
Jo»ptal  diU(  Palais,  Jurisprude> 
<f  o/»Ke^)ie  tiiege,  rejetant  la  t 
'ettres  et  informations, 
les   »ntimds,  faisant 
jirgent,  toutes  especes 
"  aux  n6g4^ant's,  etc." 

11  s'agissait  de'rensei^ 
bulletins  et  anssi  orftlement. 
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ig^e,j385,  p.21.  Cb«r 
u  pf^endti  secret  des   * 
i^Attendu,  e^  effety  que . 
de  ipurlir,  moyenmwt 
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Journal  de»  tr&^mux  eh  eommerte,  aniv^e  1886,  p.  802f ; 
annfee  1877  (vol  26),  p.  16. 

L'erreur  et  la  bonne  foi  constituMit/un  6l6ment  impor- 
tant lofsqu'll  s'agit  d'eitimatiotyin^cte  du  cridit  d'an 
Gommerfant,  mais  jamais  lors^^iW'agit  de  faits  inexacts 
ou  n'ayant  jamais  eu  lien,  on  repr/sdntis  erron&ment.  l\  y 
^m6me  pr^somption  de  malice  lorsque  lea  fails  inexacts 
auraientpu  itre  contrdUs  par  Vagpnce.  Dans  le  cas  prfcsent, 
norts  prStendons  qu'il  y  &pr^sotnptiun  hidentede  malice.  11 
importe  pen  que  cette  malice  ait  exist^e  chez  les  employds 
du  burean  de  Montreal,  ou  ohez  Temployg  qui  a  fourni  les 
Tenseignements  de  Beauharnois  au  bureau  de  Montreal. 
L'agenceest  responsable  des  actes  detous  ceuxqu'elleemptoie. 
Ar|.  1064.  Voir  Journal  destribunaux  de  commerce,  1886,  p. 
47,'  affaire  B6del  &  Ctiouillou,  et  1881,  p  22,  d6jik  cit6e. 

En  re8um6.  La  jurisprudence  frajQ^aise  n'admet  'pas 
de  distinction  en  priuteipo  dans  la  responjsabilit^  qu'en- 
courrent  leala^ences  mercantiles  eu  donnant  des  renseig^ 
nements  ineiacts— que  ces  renseignements  soient  fournis 
a  toute  leur  clientdle  ou  ^  un  ou  deux  abounds  seuleme^it. 

Des  renseignements  fournis  Aprix  d'argent,  comme  affaire 
commerciale  et  non  gratuils  ne  peuvent.6tre  confid^ntiela. 
Dans  le  cas  present  les  communications  n'6taient  pas 
•^^lll*^^.!®^^^' ™*™®  ^^  point  de  vue  de  la  jurisprudence 
am^ricaijie  et  anglaise,  parcequ& :  lo.  Le  car^cf^re  d'uue 
communicatio%se  juge  d'apres  sa  nature,  sa  destination,  et 
non  pas  d'aprejS  le  fait  puremeni  accidentel  qu'elle  n'aurait 
6t6  faite  'qu'tk  une  ou  plusieurs  personnes.  Chacun  des 
souscripteurs  await  pu ,  V avoir.  Ce  n'etait  pas  des  renseigne- 
men^recT:t)^|U|^oucl'usage  exclusif  de  Hurteau&  Frere, 
|ipl»i^fiE>ur  1  o^a^O^  tout  le  public  abonn4 ;  2o.  On  a  donn6 
des  faits  ijipac^  e^libelleux  qui  n'etait  pas  demandis ;  8o. 
II  6t|^it  trds  fecile  de  j;9Ut»61er*c6|p  renseigneinents  II 
ressQr^  de  ce  tisBu  d€^>fa^et6l'.qu'il^-^it  w|i/iiw<f»^ 
soitde  lapart  des  eni^ploy^  S^-  ^ppelaiils  k  Montr6aI, 
fioit  de  la  part  de  leur  correipondant  d^^BeauharnQis. 
Cossetie  aurait  pu  fire  r^in6,%i  urie  circonstance  fortune,' 
(911  ittcendie)  n'feut  JMpeii^a^fiQoJv^afte  d^  lif^faussetfi  de 
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62/  |MOMTRE4L  |f.AW  BKi>OR^ 

OaoBsJ J.  {dU$.)  :— 

The  I'eHpondent,  a  baildjfer  aud  owner 
ValleyjBeld,  in  the  county  of  Beauharu^ 
pretext  action  against  the  appellants.  caWying  on  the 
business  of  a  commercial  agency  or  intelligence  office  at 
'.  Montreal,  under  the  firm  name  of  Duii,  Winian  &  Co. 
The  claim' waH  for  #60,000  damages  for  Ifalse  reports 
made  by  Du^i.'Wiman  &  Oo.  as  to  the  commercial  stand* 
ing  of  the  respondent,  especially  as  regards  hypothecs  on 
—     his  real  estate.  -     V  ,- ;  ■:  ■     -.    ■     ; — .  /    '  \  ■  ■  ^  •":...  ^ 
By  their  pleas  the  appellants  claimed  that  the  informa* 
tion  furnished  by  them  was  given  to  a  firm  df  ifurteaa 
&  Frdre,  subscribens  to  their  agency,^  under  an  agreement 
,      that  it  should  be  private  and  confidential;  and  without 
any  warranty  as  to  iti*  correctness,  and  should  not  be  di- 
vulged to  any  person ^whomsoeverj  more  especi  Uly.to  the 
'■     person  repotted  .on.    Thamt  ^as  ftimished  only  to  Hur- 
teau  &  Frere,  and  wouTd"ittot^-4MkVft.  been  knoyt|i  to  any 
but  them,  save  for  their  ibdiscreticHi  in"^c{mrmiuucating 
it  to  the  respondent  in  violation  of^dr IWfeiffientT'lt" 
was  furnished  in  good  faith;  witluj^t  malifce,  in^;th^  ^ifef 
that  it  was  correct,"  and  any  err^fuKtherein'  wei 
as  soon  as  discovered*,.       * "  "    \J^ 

J."     With  this  defence  there  was  produced  the 
,,  subscribed  by  Ilurteau  &  Frere,.  containing  tl 
which  they  were  received  as  subscribers'.    li 
lov^s  :—  "  ' 

"  The  said  proprietors  are  to  communicate  to  ns,  on  re- 
qpest,  for  our  usairi  our  business,  aa  an  aid  to  us  in  deter- 
inining  the  propriety  of  giving  cWit,  such  information 
aid  they  may  possess,  concerning  the  mercantile  stimding, 
and  credit  of   mercl^ants,  traders)/  nianufacturers*  etc.^  » 

-  throughout  the  JJnited  States  ai|d  in  the  Dominion  <tf' 
Canada.  .  It  is^figreed  that  suoh  ii^forpation  has  munly 
,    been,  and  shall  mainly  be  obtained  and  couimnniciatdd, 

,~  by  servfuits,  clerkSj  attorneys  and  fel^ployees  appoifttM  as 
our  sub-agents,  m  our  behalf,  by  thf  said^  Dun,  Wilnan  & 
Co.  The  said  information  to  be  communicated  byihe  said 
Dua,  Wipuwi  &  -G«hr4tt^itecwdtuioe  with  the  fellowmg 
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rales  and  Aipft'lationa,  with  which  We;  snhsoribeni  to  th<r 
agency  «8  aforesaid,  agree  to  contply  faithfully,  to  wit:      ' 

1.  AH  veirbal,  written  or  printed  information  communi- 
oated  to^ii8^:<^'r  to  snoh  conftdontittl  .«l«i1c  aH  may  be  autho-' 
rized  by  HB  to  receive  the  same,  andall  use  of  the  reference 
book  hereinafter  named,'  and  the  notification  Hhei«t  of  cot- 
reptions  of  said  ^oolc,  shall  be  'strictly  confidential,,  and' 
.shall  neVer»  Under  any  circninstances,  be  communicated' 
to  the  persons  rej^rted,  but  shall  be  exclusively  confined 
to  the  business  of  our  estal^lishment.  r^—- — — * — Ar 


IML 
OoMttto. 


2.  The  said  Dun,  Wiman  &  Oo.  Hhall  not  be  responsible 
for  any  loss  caused  by  the  ijeglect  of  any  of  the  said  ser-    -^ 
vants,  attorneys',,  clerks  and  employees,  in  prpcuTing,  col- 
lecting and  communicating  the  said  information,  and  the 
-actual  verity  or  j^prrectness  of  the  said  information  is  in  -' 
no  manner  guaranteed  by  the  said  I)un,  Wiman  41"  Go. 
The  action  of^  said  agency  bemg  of  necessity  al^cMr  en- 
tirely confidential  in  all  its  departments  and  details,  t|^|^ 
said  Dun,  Wiman  &  Co.,  shall  neyer,  un<|er  any  circui^PffS  \ 
Htances^,  be  required  by  the  Hubscriber  to  disclose  the  name,     '"  ^^ 
"~~~-of  aniiy  su<Jh  servant,  clerk,  attorney,  or  employee,  or  any 
fact  whftt«v!er  conceriiing  him  or  her,  or  concerning  the 
means  or  SouriJes^lJjy  or  from  which  any  information  so 
possessed  or  communi^&at^d  was  obtained.". 
,"  ■  *  „0n  th(^  28th  of  Febru|ii;^,  ltl«i|eau  &  Frdre  received  from 
"  l"£i^&  appiJllants  a  copy  of  the  foUo^^g  report : — 

"  FIRST  &EPORT.       X. 

"  Octave  Cossette,  l&ajv-min, 
'v^  '     .•  "Valleyfield,  Que>^        f 

_.f"*ffebrijary  2t,  '86.— Find  by  the  valuation  roll  of^ley- 
Sieldthat  he  has  three  lots  in  Valley  field — No.  1  cada^I•al 
Ne.  ^8t,  valued  at  $700,  at  Registry  office.    Find  sale)»y 
''Ration  to  Elizabeth^  Anderson,  of  this  lot  and  seviptt-al 
lers;  mortgaged  for  |4,000,  payable  to  Antoine  Lednc.  / 
"Another  for  J6,000  to  the  corporation  of  St.  Anicet.    Sale! 
dated  Ist  April,  1885.    So  that  there  is  an  encifinbrance 
of  #10,000  not  discharged.    This  amount  was  due  by  the 
"late  Alex.  Anderson.  4        »  * 
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o.  2  cadastral  78«f  on  which  ih  ih«  ifiilL  valueii  »t 
♦8.200  by  valutttitfu  roll,  mortgaged  for  #100.*  Two  dol- 
Un  p«r  year  reiiK  /?««/« /ywc*^^  ntm  rachelable. 

-^ No.  8ieada«t2^*'.  valued  at  $1,200,  dear. 

iHiM  MtoiJcv>jMiMI|7K8  is  valued  b^  th*«  coriwration 

wWim  to  hav«*  beeft  ftirnfihed  in  ypsponHo 
to  a  deinai>i**y  Hurteau  &  Fr^rc  requiring  infoSnatioiV 
an  to  the  real  Wate  poHHenHed  by  the'reupondent  at  Valley^ 
^eld,  and  the  hvpothtfcs  thereon.  '  TKe  principal  partner, 
A^hur  HurteauHei«g  absent,  he  did  not  get  full  couirau- 
nication  of  thit  report  till  the  10th  of  March,  whenf^^e- 
liey^ng  that  it  was  erroneous,  ho  sent  their  clerk  Marcharid, 
;    inform  the  appellants  pf  his  belief,  /md  to  ask  for  a 
farther  enauiry  and  to  have  the  ryioii^^^onffcted.    The 
appellanta,^bout  the  19th  March,  S|^red  a  very  faVj 
report  as  to  the  property  and  j^fleral  Htanding 
respondent,  but  having  ho  special  refuremgto  ch#ri 
his  real  cHtate:    It  wa«  an  follows  ;'         W^g 
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j§^    f^arch  k,  1885,— ^e  owns  personftUy  and 
^H   »«<"  and  all  the,  property  for  hit*  woodiard  ; 
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alone  a  large 
d^ard;  would  say 
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««  inortgaj 
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which  isLait( 
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that  thdt  property,  taking  its  J*)cation,  s^duld  be  worth 

'-t«u  i^S.OOOto  *20,0p|gii,,  which  we  Mre  s^tfrfe  tWe  witj 

jd^^ear  ijad^-h^lf^o.    Thi.s^gentl0m^u  faiis 

amwbttsinet^i,  au#4h»^JR)llb^w        statemept,^ 

!?iPep4Tae,  will  8hi)#H :  In  l$88,  a  gentfe 

'»»»?^  of.  i^mle  Pr6vo8t,  who  is  now  the  pro- 

^  -T  prieto  |M  H^oudTon '  Bros.'  jnill.  in  this  town;  Went  in 

\''      '  'jartnei^p^th  Mr.  Cossette  with  a  capital  of  |l,6j00. 

»'  During  ^fetiity-two  monfhs  that  he  was  with  him  hd  in- 
■  cr^^sed  his  capital  to  $200  8r  $800  more.^  At  the  eiid  of 
•  Jl     :   thft  twenty-two  months  they  separated,  and  thoi^H  he 
-    -^  ^  \  had  to  pay  interest  on  the's-urplus  and  capital  p^t  in  by 
/^     --  '      Mr.  Cossette,  he  got,  when  retiring,  $6,000  cashrfrom  Mr 
-/^^\ '  Oossette  for  his  share  in  the. partnership.    |ft.  Qoe^tte 


v'sK  ' 


■J 


■  ■  \-s  ..;  ' 


A,JMfi»^A 


\  I 


->5 


6— OOUBT  or  qUKB^'H  BSNOH/ 


«6 


ban  been  ccmflniiiliig  to  do  a  good— iT«ry  fj^OM— hniltiAmi 
Mince,  and  if  wouud^ratand  well,  ho  ban  been  purticularly 
lacky  in  a  contract  wbich  be  baa  made  for  wood  laiit  gam* 
mer  at  some  place  near  Tbree  Rivem.  Mr.  Ooiisettte  owm' 
acme  property  beMdes  that;  be  h&n  biH  private  houite, 
worth  about  |2,500,  and  agpe  other  vaoant  lots;  would' 
tbiuk  that,  ohoald  ho  get  out  of  buHineHu  at  the  pr«'Nent 
time,  ho  could  realize  a  Hura  vaiying  from  1 16,000  to  #20,000'*' 
or,  iMrhapd,  |26,000.  He  is  one  of  the  joint  contractors  . 
of  the  Longue^  church;  he  haM  bnilt  the  market  haU 
bore,  and  ban  ^e  good  work  ;  also,  the  Roman  Catholic 
church,  in  i>artnerHhip  with  Mr.  E.  Pr6vo«t,  and  there, 
also,  they  h»ve  saooeeded  to  do  splendid  work.  He  in  an 
active  young  man,  married,  about  82  or  86  yearn  of 
ag«,  of  re|fular'  habits,  boneat,  and  attentive  to  business. 
We  understand- that ,  he  has  always  kept  bis  milland 
wood  insured." 

Xhis  report  was  road  over  to  the  clerk  Marchand,  as  tes- 
tified to  by  JJawes,  clerk  in  the  employ  of  the  appellants, 
although  Marchaud  says  it  wuk  only  in  part  read  over  io 
bim.  ^  '  • 

A  further  report  was  received  by  the  appoMan  is,  b«ar- 
:;ing  date  the  29th  March,  cbnliTmatory  of  the  first  report 
as-regmrda  incumbratices  on  the/real  estate,  and  contain- 
ing, besides,  remarks  as  to  tKe  commercial  standing  of  .the 
,  •r(>Mi>oudent,  concluding  by  recominendijur  considerable  • 
care  in  transactions  with  him.  A  copy  fl(^»MkrwpnTt  Was 
communicated  to  Hurteau  &  Frere,  accoflAj|M  Hurteau's 
teK^nH^ny,  on  the  eyei  of  a  fire  Which  odBSBT on  the  2nd 
April,  whicli  destr^y^  respKondent's  sawrmill,  causing  him 
a  loss  ofil^O.OOQ,    It  w:a8  in  the  terms  following :—:, 

if        ">HIBD  IMPORT.  .> 

*f  March  29, 1886.— The  valuation  given  in  last  report  is 

considered  about  cojrrect.    He  is  not  considered  worth' 

much  over  and  above  liabilities.  He  is  a  pontifical  zouave. 

Began  witl;|  no, capital    H^io  compromise  in  1877  or 

^1878,  with  Boss,  ^tohie  &  Co.,  lumber  dealers,  Three. 
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Riv«»rn  HUrlfil  nuimifmfnrinpf  al  VAllt>yHrld  with  Rntllw 
rrtHoMt,  Tlii'jr  iiumI«'  houw  iiioii«*y,  Uiit  lanl  yi>ar, Mt|)arBt«>d, 
Aiid  hf  paid  iV-viwl  |fl,000  .iwh.  I'Ktvml.  who  is  ii  Miiiart 
Jipllow,  »h«<n  bouKhl  lioiuloii  Krcm.' Mawinill.  and  Mince 
«ih«'ti  I  hey  hiiv«'  ht'vn  al  logRtThoadn.  LuMt  year,  (VmHotte 
b<MiKfil  »  '*>•«•'  Kinouiit  «if  luinlmr,  without  capital,  and 
hHN  now  aiont  ol'  it,  and  ninnol  diHpoH«>  nf  it.  lAMika  for 
pflhiir  honor.  Han  tri»»rj  for  tho  mayoralty  MMwral  titntM, 
HJH  huHinoNM  raanugor  in  not  conttidt^rud  very  capable  :  it 
naid  to  h<«  extravagant' and  hMJUIjd^when  in  bniines* 
for  himw'If.  Th«'  irnproHHion  i«  ronfdderahle  «;8re  ithould 
be  «'x«'niN'««d  in  cn'dit  tranHaotionn." 

After, tho  nwmpt  of  thiH  rt'port,  and  on  the  day  loUow- 
iiiff  lh<>  fin-,  Mr.  Arthur  |furt«fau  procwdod  to  VallvyHttld 
to  inv«'Htijr,it»i  matt <MN,  probably  ralh'd  thfre  by  lh«  otcnr- 
r«'n.vorth<'  liro  mon-  than  by  th«  mcrr  liift  of  Muoh  a 
report  Iw'iiig  mn<l«',  but  doubtl«>KH  lh«^  two  «auH«'H  would 
hiivf  ojM'nih'd  to  make  bin  viwit  an  act  of  priuleuci;.  ijj)  • 
then  diKcoven'd  that  Iho  reports  one  and  thrwo  Wt^rttHlto* 
gether  tymnt'^ouK.  The  niiNtake  obvioUNly  wcurred  by 
the  inveKli^at<tr  adopting  wrong  eadiiKiral  numbern  as 
reprenenling  the  pnyx'rty  of  Cossette.  There  eould  bu  jio 
maliee,  but  then-  wan  tareh'MMneHH  in  the  party  through 
whom  the  information  was  obtained.  It  does  not  appear 
preeiisely  when  ConMette  .beeame  aware  of  these  reports, 
but  it  muHt  have  been  before  the  18th  April,  becaufle  on 
that  day  he  railed  on  the  api^llajits  and  stated  that  their 
report  of  February,  11886,  in  re  this  projierty,  was  incorrect, 
_^  from  the  information  there  giveu  by  him  the  appel* 
lants  made  the  following  entry  :-^ 

.        i  ^     **  FOUETH   ENTRY.  i 

"  Go88ette,.Octave?~Sawraill  and  liuiliber ;  fleauharnois, 
Valleyfield,  Que.,  Canada— J  E.  L.,  ^iprit  18,  '86— Calls 
arid  states  that  our  report  of  Feb.  '86,  y»  r«  his  property  is 
incorrect,  that  he  does  not  own  the  properties  there  men- 
^~  tipned ;  but  that  his  properties  are  cad.  Nos^  sub.  div.,  141-d, 
^UVe,  141-8,  141-10,  141-11,  141-12,  141-18,  iii  parish  of 
Bte.  Cecile,  which  cost  |2,40Q,  and  are  mortgaf(ed  for 


11.200  ;  oad.  No*.  137,  laH  mid  142.  in  Viiil«>yfi.td  ;  tM>uKh< 
ftttm  nhoriff  for  |1,440,  rlfur.  hulf  of  Noh.  $0T,  ftOg,  on 
whh  h  w««  hid  mill,  Uit*\y  buriu-d,  rloar  (>l'(>n<iitiihraiu!«>, 
nnd  b«  nhoyvn  hh  t«>rtiticat«>H  IVoin  regiBtry  «>IK«  »•,  whirh 
larry  out  bin  NtAttnncnt  an  to  |>ro|N>rti('N.  I)«ni«>M  ulwi  ihai 
he  ever  roiniiroiniHi'd  yirith  Kokh,  liitrhie  &  Co.,  Ray*  h« 
had  boaght  two  bargHn  of  lumber  fnmi  tb»'m,  wbjch  h« 
iOMlratU'd  th«^ra  to  wnd  bini  in  rhargw  ol"  a  tug.  but  lb»'y 
did  not  ib'low  out  bin  iuHtruttiouH,  and  allowed  thuui  to 
—fail  withotit  the  trig,  the  bargee  got  <;aiightin  a  gale  ol' 
wind  and  foundered,  the  amount  of  the  "purobai«»  wan 
11,600,  arid  he  paid  Rohh,  Ritchie  &Po.  IHOO,  which  be 
condiderd  wan  more  than  they  wen»  entitled  to,  an  they 
had  not  carried  oat  hiii  inatructionH." 

CoHsette  tjould  only  have  got  bis  information  through 
Hurteau  &  Frdre,  and  in  violation  of  their  agreement  with  ' 
the  appellants  that  it  was  to  be  confidential.  The  time 
in  which  he  was  dincredited  by  the  apiHillantH  w.aM  ex- 
tremely limited,  as  well  as  the  oxteirt  of  8U«;h  dincredit, 
-mad,  in  fact,  from  the  &M  they  did  not  b««lieve  the  agency's 
reports  could  be  corn»ct,  and  if  any  confidence  was  placed 
in  them  that  was  very  soon  removed.       '        •   ,    , 

The  only  attempt  made  to  prove  damage  waft  that  Cos- 
•c^tte's  order  on  Hurtean  &  Frdre  for  thrt»e  carloads  of 
lumber  had  been  countermanded  by  them  after  accept- 
ance. Arthur  Hurteau  sayH  they  diminished  bis  credit 
by  one-half,  and  refused  to  renew  his  Qotes,  but  no  facts 
are  proved  to  substf^ntiate  these  assertions.  He  owed  Hur- 
teau &  Frdre  at  the  time  |28,000.  Emond,  his  bookkeeper, 
states  that.byi|tiM.^nyentory,  taken  before  the  fire,  he  was 
worth  |l«|p' !'v^iH  loss  by 'the  fire  was  |20,000,  so  that 
hiijk credit  <^i|(/|ipt  much  depend  upon  his  possessions. 
Nothing  that  occult^,  seemed  to  hUve  greatly  affected  his 
credit  for  the  worse  ;  at^^all  events,  immediately  on  ascer- . 
taining  the  true  state  of  his  affairs  they  offered  to  advance  . 
Wm  thip  necessary  means  to  rebuild  his  mill,  and  tlie  mu- 
nicipality made  hai^e  to  vote  him  a  bonus  of  |2,6Q0,and 
to  make  him  a  loan  of  |6,000.  v 

,    Thw  leamod  judge  of  tha  Suponor  Cotuft  woa  of  opinioar- 
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that  Oo^sette  had  made  out  his  cas^,  that  the  infonaation 
given  by  the  appellants  to  Hurtean  Sc  Frere  was  false ; 
that  appellants  had  acted  imprudently;  that  they  had  ' 
caused  CoHsotte  damage  w)iich  he  estimated  at  |2,000,  and 
for  which  he  gave  judgment  in  ^vor  of  Oossette  against 
the  Appellants.    For  this  he  relied  ^juewhat  on  the  pre- 
cedent of  JSrot&freet  v.  Ga/rstey,  M.  L.  R.,  §^*B;,  p.-88.   Duii,\; 
Wiman  &  Co.,  now  appeal  from  that  JQdgpient. 
,     I  think  the  present  qase  diflTers  from  thaf  of  Bradstfeet  v. 
Carsley.    In  thayL  case  ihe  cdmmisi:cial  agehcy  was  held 
lesponsible,  u^^^giviftg  t^eir  Customers  informtftio4  in 

.confidence,  but' ftr  voluntarily  communicating  topersons  , 
not  interested  and  making  public  "reports  injurious  toihe 
credit  of  the  party  :«^mplainiiig.  ,k  is  said  that  CogSette 
Wias  injuired  by  the  culpable  Conduct  of  tiie  appellantsv  and 
that  he.  is  eonsequenily  entitled  to  iSe  indemnified  by 
them.  When  other  rules  fail  to- estal^^ish  liability,  recourse 
is  sometimes  had  to  ar<|pM  1Q63  ^nd  1054  C.C  ;  biit.toa 
ex^nsiye-a  duty  is  tbus^expecte^/rprti  th^ji«cl9,rtf8on  of 

'  -a  general  principle.  It  is  true  that  fault  iAt4:olves  reijp^ 
sibility^.  but  it  should  be  a  fault  legally  app^ecial^  a^c 

*  damagr^  flowing  directly  from  ^at  fault,  not  the^t 

•or  remote  consequences  of  that  fault.^    Th^  idform^ 
^veh.  in  this  case  waa  under  ar.  cljntrapt  between 
."Wima'n  &.Go.,;and  Hurleau  &Frefe,'atod  that  ipforipa-^ 
tiaii  thiejr  agreed  shouId.be  confidential.     If  Puii,  Wiman^ 
&  Co^ violated  that  contract  by  giving  unfrue  information, 
they  were  resplmsi^le  t<f  Hjurteau  &  Frere  for  the  damage*, 
they  iHiffered  as*  a  consequence  of  that "  violation  ;  the^ 

"were  not  responsible  fo»  f hat  violation  tbward^ossettei ' 
with  whom.„  they  h&d  ^bt  contracted,  and  whotead  no    * 
right  to  have  commuui<^ti^^  tl^^  information.    Xh4  '*J 
information  thus  given  by  Diin,  Wiman  &  Co.,  ^as  nof,  J 
the  direct  or  immediiEtte,  but  kt.  most,  the  remote  cause  of 
Cossikte's  damage,  if  he  sufieii^d  any.    His  immediate  and  ' 
direct  cause  of 'damage  waslftiein^fusal-of  HurteAu  &  JPr^re  , 
him ;  but  Hurteau  ^  J^^-hw4  ap  absolute  right 
to  give  him  cre^^^R  or  irres|»ectiyC^  tft 
intelligence  in  question;  iH  riafi£e  from  diie^ 
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caprice,  and  their  refusal  could  give  no  action  to  Oossettef 
either  against  Dun,  Wiman.&  Oo.t  or  against  Hurte^^u  & 
Fr^re.    If  Htirteau  &  FVfere  had  a  right  to  refuse,  is  it 
logicril  that  their  refusal  gave  Cossette  Jtf|pght  of  a#ion  * 
against  Dun,  Wiman  &  Co.  ?  It  is  not, for  tbi^e reasons: 
'    First,  he  had  no  qpntract  with  Di^n,  Wiman  &  Co.    Se- 
cond, it  was  not  Dun,  Wiman  &  Co.  who  caused  him  the ' 
damage.    Third,  if  any  party  was  in  fault  it  Was  Hiirteau 
&  Frere,  by  disclosing  the  information  -they  obtained 
uudei-  agreement  that  it  should  be  confidential. 
;      It  is  argued  that   intelligence   offices  i  or  commercial 
agencies  such  as  that  of  Dun,  Wiman  &  Co.,  huve  no 
more  prifilege  than  other  individuals,  and  hj^ye  to  exer- 
cise their  casing,  at  their  owii  risk  and  peril.    This  must 
'    be  conceded  ;  at  Uhe  same  tifee-i^y  are  e^titled  to  the 
same  protection  a^  would  be  extended  to  other  individuals. 
They  are  no  longt^  Iboked  upon  with  suspiciofc,  Hut  are, 
.on  ih&  contrary„\roco^nzed  as  a  necessary  institution 
without  whi'dh  &n  eltensive  business  canudt  now  be 
^^arriCdon.^  \.j-'"e'  ,■     •.. 

*  ^It  has  been^ssunied  that  liere  is  sTdiflference  betwein 
the  English  and  the\French  law  on  the  subject,  fend  that 
this  ^ase  should  be  dMded>th6  French  law.'   I  cannot- 
entirely  agree  wi&^this  proposition.    It  was  only  by  the .  ' 
„^0on8titutionalict,  l^Geo.  8,  c.Sf  of  the. Imperial Pariia-  ' 
^    ment  that  the  prenoi^lyexktin^  laws  and  ^customs  of"     .       - 

e-aiiada  under  Frondfar^eivim  adopted  ks  regards  contro-*    '■-  '' 
'     X^^es concerning  prop^yitod«ivil rights; it  transferr^^^^^  -  ' 

td  Ga^ada  the  customs  of  Paris  as  then  existing,  and  did^  -iT  • 

.    ^  not  even  inipori;  the  ^i^ch^rltnances  relating  to  com^        i;    ' 
meree  ;  at.lhe  most  it  o^ly  rfecogni^ed  the  customs^  "^    ; 
m^W  P'^^aiHnrM  that  titoQ  in  the  colony.    Ho^  theif      '     '     ' 
can  It  be  contended  thatwp  ark  to  be  governed  in  this*  '  C 

matter  by  the  views  of  the  to6<tBrn  commentators  on  the  ^ 

aw  of  France?    As  ligHAsJpf  rea«ph  we  niay  refer  to  ' 
them,  althoiigh  it  is  more  naftiril  that  we  sho&d  loofc  for'  ' 

wisdom  and  the  perf^tion^df tli lawin^he  ix^rieace  of 
T'.  fl**  ^^^t'-e*  'of^cqmmtt-ce  as  Engi^md  and  the  ■      \ 
iJmted  States.  The  laHAnefj^hftTit  iw  Tnowmod  and  ohaptid 
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by  the,  ever  varying  exigencies  ot"  trade,  and  is  likely  to 
be  most  advanced  in  the  greatest  centres  of  trade.  I  think; 
the  diffeVenccK  in  the  laws  of  civilized  countries  are  more . 
rarti  than  is  generally  imagined,  and  when  closely  ex- 
ami  ned.thesj^  differences  are  often  minimized  or  wholly 
disapiH^ar.    It  is  desirable  that  it  shpnld  be  80.'> 

I  find  no  great  difference  in  the  law  of  the  two  countries 

•on  the  snbjeiet  in  controversy  V  con  fide  i][tial  communica- 
tions are  jvrotected  in  both  countries.  In  Eng]||od  the 
principle  has  had  more  frequent  practical  application  than 
in  France.  I  do  not  find  the  laws  of  England  and  of 
France  so  dtv*ergent  as  regards  the  principles  applicable 

-to  this  case.  I  think,  both  recognize  the  inviolability  of 
confidential  communications.      The   principle  has   had 

,  luore  frequent  ai»4  more  practical  application  in  England 
tb«iii  in  France,  Sut  both  sy steins  lead  to  thi^  same  conclu- 
sion. Wht'n  made  in  good  faith;  on  a  ^\iitable  occasion^ 
without  malice,  they  do  not  involve  responsibility, 
although  they  may  be  incorrect'  or  even  defamatory  in 
their  terms.     '       '  ,  ■         -  . 

For  the  Fremih  law  I  cite -here  I'Ancien  .Denisaft,  t^lio 
l^ettreis  mia8iv<?s,  vol.  2,  p.  49.  :**■'"  ' 

"II  n'est  pas  tonjours  permis  de  se  servir  des  Lettres 
"  Missives  d«ins'ltts  affaires  ;  il  est  des  cas  ou.uelui  a  qui 
"  elles  sont  6c rites,  lie  pent  les  mettre  au  jour  sans  crime, 
"  surtout  lorqn'elles  out  fete  6crites  avec'  iriystere,  et 
"  qu'ellesteuferiiientde^ confidences.  Le  crime  est  encore 
"  plus  grand,  lor^qyoii  d6voile  le  secret  d'un?  Lettre, 
"  dans, I'unique  hut  de  faire  injured  I'auteur,  et  qui  a  cru 
"  pouvpir  Quvrir  son  coeur  sanscraindre  de  voir  rev6ler  ce 

,  Z'qu'il  n'ec'rivait  (me  pour  un  aihi,  et  ce  qu'il  voulait 
'•  11  jfttre  sf u  de  persJlne.  p 

/  "  f ,  La  Justjce,  dans  ces  sottes  d'occasions,  a  toujours  or-,, 

\ "  doiiii^  que  les  Lettres  Missives  seraieni  rendues,  q^elque 

/'  I'i'latjons  qu'e|l^^iss^nt  avoir  a  I'affaire  Sow  motif  a 
"  ^i(',  q^eje>dep6tdu  secret  ayant  bkJk  vkj^oil  ne  devai* 
"  y  avoir  aucun  regard.     7^"—-"^      '~~~~^f~^\ 

"  Ces  prindSpes  soyft  encore  consacf^B  |A#  On  &]Pr$t 
"  G61ebre  du  24  juillet  17 17,  par  leqtiel  la  Ooiif  a  r^n  voy6  de 
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••  I'accusation  un  Cur6  d'Orlfeans,  auquel  son.  Ev6qu^  aVait 
i  "  fait  faire  le  Pr^cAs  sur  le  fondement  d'une  Lettre  qu'il    • 
|,       "  lui  ava^t  6crit4  oontenaut  des  difficulty  wur  la  Bulle    ^^'' 
"Unjgenittis.      Le  Cui-6  disail   qu'une    Lettre    n'6taiit 
"  qtf  una  espdce  de  conversation  6crite,  dauH  laquelle,  seloh 
/'  les  maximes  de  la  Loj  nathrelle,  il  doit  «tre  permii*  de 
"  s'expliquer  aveo  uiie  aertaiufe  Jibertfe,  on  n'avait  pu  sans 
"f  iiijustica, .abuser  de'  la  confiauce  6t  de  la  sincerite  avec 
"  lesquelles  il  8'6tait  explique.    '  -  ■%', 

__;  "  La  Cour  vient  ^ncore  de  juger,  par  arrAt  relidu  W 
"^pport  de  M.  Paaquier,  le  11  aout;l760,  que,  quoique 
".leg  preuves  rfisultantes  des  Lettres  "fecritep  par  uu  sieur  , 
"  Everat  4  sou  fils,  fusseut  trdfe  coucluaiites  contre  eux,  on  u'f 
"pottvait  cepeudaut  les  leur /^pposer ;  parc«^qu'il  t'tkit 
i"  Evident  que  ces  Lettres  avaient  etc  inttmeptees  par  les 
"  sieurs  Boisleve,  qui  le«  produiwaieut,  et*  qu'il  nest  pas 

•'perinis  d'einployer  d.vpareiljes  voies-pour  se  procurer 
-  "  des  titres  et  les  opposer.  '  ,  ^ 

.     '  Le  Ministere  public  iie  peut  pfiifeudf.'  plain tes  de 
"  faits  ficrits  dans  des  Lettreii.prtvtes  Jidressees  ;V  un  ami, 
{  ^^f^^^H"'  l»  Po8t05;flt^  1^  ifivulgueesr  i^  ne^  peut . 
"  faifik  j>as8er  des  laitV  cousigqi^s  dans  ces  Lfttres/'poui; 
"  uii^H^lamattou  et  pour  IibeUl«#  diHT^ia^res.,    11a  et| 
"j.Uge^eu  pareil  A^as,  que  le  Procur.ui;^fdu  Roi  (fitait  sans. 
"iutft-6t,  et  qu'il  n'y  avait.  qjj^lta  dikribiitioif  dins  lei 
"  Public,  qui  pouvdit  le^  laira  f  ^ser  pour  libellis,  ei  nuti 
II  lement  ies  ohoses- sei|r©t6s^V'onfiees  #  la  Poste,  ^jue  tous 
"  les  ^euples  sout  ,^j|'veitu8  de  ue  pas  violer,  ^frSpar  le 
"  moyeu  desqu^lles  I'upidn  et  ^corresppndancels'entre- 1 
"  tieunent  eutre  toutes  les-uatioWs  ;  cest  qui  resulte dun 
"  arrfit  r^gk  le  8  aout  ITS^,  eu.ia  Trfumelle  criiirielle!. 
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"  Dan^TOpecede  cet,art6t,  un  Jtitpndant  du  Marquis 
"  de  Nesle  avait  ^crtt  ^  uii  deses  amis  dans.des  fenries peu 
'  honorables  pour  c^  Marquis,  •  Ofejlui-oi  /eii  ^yal  Ikit 
"  rendre  plaint(>  par  k-  Procureur  Fiscal  de  sa  tt^r^l^  '£ 
"  OfficiersdesJieux  S*etaieut  tranM)#t6s  dte  wait  chez  I'aiui 
"  auquel  les  l«ttres  avaient  ete  iidressees,  les  avtfient  en- 
Aex^H.,  et  deorMfe  l'6critaiii.  8ur  I'^ppel,  Iritarquis  de 
'  Nesle  intervini ;  et  pif  rari-^t,  Qn  a  mig  hOrs  de  CouV 
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"  sur  rintervention  :  h  regard  des  O^qiers  leiir  procedure 
"  a  et6  infirmSe  avec  dfipens."  \« 

Dareau,  in  hjls'^raitfe.  dies  Injures,  cites  these  arrets,  and 
approves  ofthe  principle  they  involve.  .•  ^ 

mrent  vol.  20,  p.'  612,  No.  480,  makes  tfie  imovjritfgf 
remarks:—  \  .  * 

_  ins  les  proc&s  que  nous  venons  de  rapporter,  jei*  ftn- 
"  seignements  et  recommaudations  avaient  6% -donnas  de 
"  mauWise  f6i,  en  ce  sens  que  celui  qm  les  fournissait  en 
'*  coniiaissait  Tiuoxactitude.  Est-fce  ^^he  que  c^  Wt  1^ 
*'  une  condition  requige  pour  qu'il  jtait  lieu  k  reSponsa^ 
"  biliti  djgiee'lsjjef  ?  La  Cour  de  Gandle  dit :  il^fftliiune^ 
"  fauttj  pourqti'il  y  ait  fai^  dommageabledafts  Je  k^tV^.®. 
'-'  I'article  1362  :  et,  dans  I'esp^ce,  portfe  l'arr6t,.cette  faute 
"  ue  pent  exister  que  pour  autant  que  les  renseigriemeftts^ 
"  sout  6r^ones  et  sciemment  erroxi^s''''       ^"  .    • 

As  td  the  BiUglish  kw,  the  doctrinp  on  the  subject  h«$ 
assumed  the  name  of  privilege.  I  Me  asthemostWiwct- 
definitiU  of  the  term  Lord  Carapbell^s  explanation  J>f  it,, 
given, itf'th^  case  t)f  Hanson  y.^B^sh;  \b-  fillis  &r  Black- 
burn's reforts,  p.  348, 'wh|eh  I,  quoted  in  ^the  Garsley  \ 

case. :-^' ;,  .-.•  '.".','.,       ■,     '     ■  /    ■■. 

":4i;^aAmunication  made  6»Md  yWfe.upon  an^.  subject 

"mfit^fiu  -whiJtjh  the  party  commuilicating  has  an  . 
fest,  or  in  reference  to  which  he  has  a.dutyi  is  priv- 
l  if  made  to  a  person  having  a  corresponding  inter- 
^.  „v  dutyi  aMough  it  cdijtained  criminatory  matter 

whicli  wiih^'oht  thiiS  privilege  would  b6  slanderous  and 
-"tictionable."     \-:y-^-^-:i^y :■-■■:'  ■;.'-*--;^-    --..^- ^■-.--.^^--^t:. 

I  eitt  from  Holt  on  Libel,  pag^.  208 :—  '■ 

"  Th(5  lawv  however,  respects  communications  riidde  in 
"confidence,  notwitlx^anding  they  may  l^e /false  and 
"  erroneous,  and  prove  injurious  tp  the  party.  But  if  the 
%  (.oini^unicatioii  be  naalicious,  as  wellasfalse^and  unib  r 
«  the  4o»k  of  private  confidence  .be  meant  t(j  (jefiiirie,  it 
**  m  a<r4onger  within  the  protection  qf  tHe  ru^." 

The  same  author,  page  201 :  ^'i  letter  Written  confix 
"  dentially  to„  persons  who.  emj^litjr  A'  as  their  solicitor, 
"  Mjuvc>iugohttfguttmjurio«frtd4i»proto8ftinTinl  dhiirtid^'r  ^ 
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The  appellants,  who  are  carryjing^  on  at  |p>ntc^eal  the 
bnsinesis  of  commercial  agents,  and  keep  an  intelligence 
office,  hare  commanicated' tp  Messfeiii's  Hurteau  &  Frete,* 
who  Were  djU^  business  with  the^resppndent,  false  infof- 
i^ation  concMnng  the  credit  of  the  r^sj^ndent  aiid  mort- 
gages affecting  his  ju-opertj^jfand  fo|this  they  have  been 
£Q|iemi^ed  to  pay  |2,000i|amage8.'    "      \    ^,       . 

It  is  i^ot  defied  that  the  information  cony  eyed  „top 
Ilurtean  &  Frke  VfHp  falsf^.lbut  the  ppfeHanis  :^<Mit«nd" 
thMl  tile  i^foriQ||ti^n  wa§  given  in  gdod  ffliih  Juid  confi- 
4tlillally  U^  otie  of  their.  snlSi^cribers,  aiiid  4li#it  istliere;^ 
fbre  in  the  natni'ia^^f  a  priTil^jged>3/inamQnicfll^,^W'l^^ 
cannot  give  rii»e  to  ai^pticm  »f.^pa)||ee  a^ainttt  them.     ' 

TW  action  rests  upon  tWo'-  w^|)  Icnown  ^iQ^o^les  of 
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^  "in  the  management  of  certain  toncems-iiyhich  they  had 
"  entrusted-  to  him,  and  in  which  3i'  the  "Writer  of  the 
**  lettet,  "Wfts  likewise  ijiterested,  ^anbot  be  considered  a 

^; "  libel,  addVade  the  subject  of  an  action  for  damages." 
"  The*truth  or  falsity^of  the  communication  is  immaterial, 
providedititf-ma4e- in  good  faith,  without  malice.  In  the 
Case  here;C»ted  the  interest  and  duty  existed  ip  the  party  \ 

,  eonimuniCating  the  information,  an.d.  the  interest  existed 
in  those  to  whom  it  wjnS'communicated. 

.The  foregoing  remarks  lead  me  to  the  conclusion  that    ^ — 
Dun,  Wiman  &  Co.,  being  in  gt)od   futith  and  without      * 
malice,  had  a  right  to  avail  IJiemselves  of  their  contract 
that  the -information  they  furnished    Hurteau  &  Fr6re 
should  be  kept  sebret ;  that  the  communication  by  Dup, 
Wiman  &  Co.  to  Hurtean  &  Frere  ^^fthe  information  in  . 
question  under  tne  circumstances  gave  no  right  of  action  * 

against  them  (Dun,  Wirnan  &  Qa.) ;  that  said  information       " 
having    come  to  the  .knowleage   of  Cossette    through 
Hurteau  &  Frj^re,  could  not  ^ye  him  (Cossette)  any  right 
of  action  against  Dun,  Wiman  (8p  Co.  , 

_^  I  am,  therefore,  of  opinion  that  |he  judgment  appealed        || 
from  should  be  reversed  and  Co^sette's  action  dismissed. 
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the  Frenih  law,'  to  be  found  iSSArti<jlei  105$  ittd  lt^7 
of  thfe  Civil  Code.  ',  \   '         ,  ,         , 

"  Every  penpn  c^pabtle  of  4iHc«mtiig  llfit  fVoffi  Wtong 
"  is  responsible  &r  th«i  damage  oansed  by  kb  iktilt  <to 
*'  another,  whether  by  po»itiv»  act„i«»pn«I«a«?e,  neglect, 
'    "  or  want  Of  skill*"    (Art.  10fta.> 

"  The  mandator  is  bound  in  favour  Ht  tbir4  ^^hrtiea  j^f 
'*  all  the  acts  of  tiis  mandaiAry  done  in  exiMiUtiou  and  witlUn  * 
"  the  pow«r^of  the  mandate,  except  in  the  case  provided 
''  for  in  v^rt.  1T88  of  this  Code,  an^  the  cas^s  wbei^  by 
"  agreement  or  the  usa^  of  t^^jf^K  th%  latte*  al<%  is 

♦*Thfe  mandator  is  ali^  hound  for  acts  Which"^  etcejad 
**  BUch  power/if  he  ha^e  ratified  them  either  expressly  or   ' 

•'tftdtiy."  {Att,im.)\^  ./-;  .  -  -^   ■'•^:":"'- 

Tht«  I'xctjptiQiis  Wntionrtd  in   tly«  last  wiUh  do  iio't 
apply  ^p  th«'.  prt'seiit  <»a«i\'  aiSd.  thtiwfl'oro'ifhe  app^llftuts     > 
muj*(  »>♦»  d*^aU  with  atkwding  to  iHe  gtmeral  ruleti  laid 
down  in  'ihm'  two  articles.  Th«»y  were  asked  by  U«rt*»au 
'    &  Ff«^^  who  were  Urgt-  creditors  of  the  respioucbAt',  to 
.rcfmrt  to  .them  ikf  ambunt  of  mortgage's  affiHjtiug^his  pro- 
perty.  {}\)pn  iutbrmation  from  their  agents;  they  reported    \ 
.*>  i'^^i  ^'^  Pfo^'H^as  mortgaged  to  the  amount  of  IIO^POO.     ^ 
^*t;,whie.h  wa«  not  true,  and  J  bey„« further  reported  that  k^' 
had  n^r»'utly  rompromlsed  with  one  of  his  creditors,  the 
fi^fin  of  RosK,  Uitihift  &  Company,  whjoh  al^B^was untrue, 
and  fftVthe^  that  the  iihpn^ssion  was  that  ci^usid^l&ble 
care  should  be  exercised  in  credit  transactions,  which  was. 
ujK^alled  for  ai^id  not  justified  by  the  circamstaaces.  \ 

The  appellants  seem  to  have  been  M  into  error  by  tbe 
Bet  (^f  their  agent,  who  committed  the  error  of  reporting 
rthat.i0ortgages  which  affected  other  lot^  applied  to  tho«6  , 
b|elon|ting  to  the  respondent.  -- 

frh.e  ArtiileN  above  quoted  do  uot  speak  of  good  faith,  ' 
uor  of  privileged   commonicatiohs,  sa  exemption   from 
damage  through    iuipt^ddnc^    uegligeiacfe  or  want  of 
^^^^  ^  .  «^ 

this  agent  of  the  appellaiits;  who  couiuawtted^^ 
of  taking  ceitasiB  lots  for  ptlK»r«  »ud  of^rejpbiFtitig  fiilWor- 
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(U)3y„and  injurioiiiil^to  the  tespondent,  has  done  so  either 
by  malio«,  imprudence,  neffliffeiice  or  want  of  skill,  for  it 
yfaia  th<^  easiest  thing  poHsU^  owing, to  the  perfection  of 
onr  system  of  registration,  to  a«.c6rt»in  the  registered 
own^r  of  any  particular  lot  of  land  in  a  registry  division, 
and  the  charges  s^d  mortgages  affecting  the  same. 

It  is  no  excxiHo  in  the  mouth  of  the  appellants  to  say 
thjit  they  wero  in  good  fftith.  They  have  proHered  certain 
inforntiations  which  were  \^\m,  and  they  have  not  taken 
the  proper  precauiiops  to  ascertain  if  they  were  correct  oi- 
incorrect'-'^nd  they  are  conset^o^tly  responsible 
dam^es  which  have  ronulted  to  thQ  respondent. 

The  4:outention  of  the  appellants,  that  this  was  a  confi- 
dential comm'uuicatioii  made  to  ilnrteau  &  Frere,  and  that 
the  character  of  such  communicMion  relieves  them  from 
responsibility^  has  no  foundation  iu  the  French  law.  To 
>  be  privileged,  a  communication  relisting  to  purely  civil 
•  matters  as  this  one  wsh,  must  be  based  upon  the  truth  of 
the  facts  to  wj^irh  it  relates,  and  a  party  is  never  justified 
in  rommuuicttting an  injurious, report. without  ascoHain- 
ing  its  truth,  empecially  when,  as  in  tj^iis  case,  it  was  pos- 
sible ta  obtain  through  public  registers  and  recortls  the 
most  reliable,  ihibrmation.  '     ^ 

Th<>  rrport  in  the  pfespnl  Vaw  b*%rs  «»vidence  of  gross 
caprelessness  and  negiig«>nce,  and  I'  can  find  nothing  in  the 
case  to  relieve  the  appellants  fr6m' the  responsibility  for 
damages  done  to  the  respondent. 

We  have  had  some  difliculty  in  Itsc^ertainingVhe  amount 
of  damages  buffered  by  the  •  respondent — although  it 
appears  cie^rly  that  he  iiufifered  some  damagm— -for  it  is 
in  evidence  that  Hurteati^^  ErAre,  wko  were  his  princi- 
pal credit^ra,  curtailed  thii  extent  of  his  credit  with  them, 
in  consequence  ot  tfa*  unfavorable  report  they  had  re- 
eeived  from  thp  appellant,  and  refused^  to  despatch 
to  him  ;three  car  loads  of  lumber  which  he  had  ordered 
from  them,.  The  pXecise  amount  of  damages  which  he  has 
therelyy  sufferad  doe^  not  appear  to  be  clearly  established, 
and  we  are  of  opinionX^hat  the  sum  of  |2,0«»0  allowed  by 
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the  Oourt  below  is  much  too  high,  an<^  w 
amotibt  to  the  oiim  of  |600.  '      ^ 

The  judgment  in  appeal  is  OS  foUqws; — 
"The  Court,  etc......  .  "         ' 

"  Considering  that  the  appellants  hftvo,  through  ,the 
gross  negligenct;  and  carelessnefis  of  iheit  agent,  comma- 
nicated  to  their  (customers,  A.  Hurteau  &  Frire,  infprma* 
tion  concerning  the  hypoth(M;s  afi<^cting  the  real  e8(;ato  of 
the  respondent,  whieli  was  erroneous '  a;nd  untrue,  and 
which  was  calculated  to  injure  and  daiiiag«  the  credit 
and  commercial  standing  of  the  re(ipondt*iiij||v    'J^ 

"And  odnsidering  that  the  appellants '^rerespobsible 
for  the  jiamage  and  injury  which  the  f«fqp9iid«i^^  has/ 
suffered  from  such  report ;  ^  >  / 

"  Opnsi^ering  that,  in  the  jodgment  appealed  from,  to 
wit,  the  Jodgment  rendered  by  vtho^^kiperior  Oourt  at 
Montreal,  on  ittiie  I2th  of  Novemljer,  1887,  there  is  no  en/or 
save  and  except  a*  to  the  amount' of  damages  ($2,0Q0j|, 
which  is  exc««sive,  aild  should  be  reduced  to  the  suii  bf 
1500;  ■  '     .      ■-■''   *.■     \     /.  ...,,V;':^ *'"-:;■■■:'    '     'J ■:-, 

\  "  The  Coart  doth  reform  the  saidjiidgment,  and  doth 
reduce  the  damages  the!l^eby  awarded,  to  the  sum  of  j|500, 
and  doth  coudemii.  the  said  app*^  Hants  to  pay  to  th(c  res- 
pondent the  said  sum  of  $500.  with  interest  on  t}i^  sidd 
sum  of  f600,/»pm  the  12th  May,  1886,  date  of  the  ,4e/vice 
of  the  action,  and  doth  condemn  the)  said  appellants  ^  pay 
to  the  respondeat,  the  roists  by  himiincnrred  in  the  Court, 
below,  and  d(^  condemn  the-  respondent  to  pay  to  the 
appellants  the  costsJty  them  incurred  in  this  Court,  said- 
coslli^to  be  taxed  in-l^is  Court  as  in  a  causebf  the  secbndi 

c\m»^r         ^  ■■'■  J  :^    ■    '^^'         '      ■'    '■ 

Y^  Judgment  refermed  as  to  damages. 

Pirouttrd,  de  Lorimier  .Sf  de  Loii^mier,  attorneys  for  the 
.appellants. 

Tmtkl,  Chaxhonneau  \  Lamothe,  attorney;s  ifor  resp^tkdent. 
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'    '    '•  -  ',     '         xi  May  28,  1889^ 

C<?ra»  TEaaiEB,  Ob^b^  Obubc»»  Bo80i  a^id^OoHBBTY,  J^i. 

THE  MONTllEAL  STREEy  RAILWAY  Co., 

.'       ■  :\        :-  {Plaintiffs in  Court  below), 

;,■.'■/    ■   /  /  W..  F.  RITCHIE,    ''■■^^'^'%^:^'''^^^^^^ 

^^^~     i^    t^     ,^--_— ___      {Defendant  in  Court  below^f^T^"^^^ 

/  .  V:,  ■.  RK8PONM|i1«fc-::';': 

Malicious  proceeding's  —  Damages — Injunction,  allowed  after 
f»       noti<x  and  subsequently  dissolved — Pfite-nom—;Malire-^ 
\        BeasontU>le  and  probable  caus^— Injunction  Act,  Q.,  41 
■  V.C.U.  f  '       '      -.       -    ^         .   , ": 

■r„      ■    -  I-         '■:   ■    .    -     r     .'^:'v. -• 

Hnun(CraMi,  J.,  disa.):  — lo.  That  i^Ov  action  Ifesfor  damages  resulting" 

from  tli'e  iaaue  of  an  injunction,  unletw  hucIi  pj^oceeding  lias  been 

taken  maiicinusly  and  without  probable  cause.  » 

2o.  TItat  the  tenss  of  the  Ht'atute,  <|.  41  VicL,  cap!  14,  sec.  4,  providing 

that  tlie  wnt  of  injunction  stiali^jgtissue,  unless  the  person  applying .; 

r  tiierefor  flret givtts  go<Hl  and  sQMbnt  security  "for  the  coats  and 

"  dfiBiigee  which  the  defendant,  or  Ve,  person  against  whom  the  writ 

"'Of  injunction  is  dire(!ted,,may  buffer  by  ^ason  of  the  issue  tliereof," 

.  are  not  to  be  conalmed  as  giving  a  right  to  damages  plena yure  from 

^the  mere  fact  of  the  dissolution  of  the  injunction,  and  witliout  proof 

that  the  petitioner  for  injunctioa,  acted  maliciously  and  without  pro 

"'    babie  cause.   .  ^  ' 

3oL.l!batwheaa  temporary  injunoti^Q  is  allowed  to-issne  after  due  notice 


/ 


to  the  defendant;'  and  when  an  opportunity  is  thus  aflbrded.him  of 
^lebutting  the  charges,  contained  ift  the  petition  for  injunction,  such 
.defend|int  cannot  subsequently  claim  damagesfor  the  improvident T 
issue  bf  the  writ,  if  he  neglects  to  avail  himself  of  the  opportunity  of 
denying  these  chaiges  before  the  writ  issues. 
(fVr  MomiiHnam) :  'm^^',  , 

4p.That  the  fact  of  the  petitioniar  for  injunction  Seing'^a  prfu-mm  for   ' 
others,  who.  are  not  proved  to  representyan  adverse  interest  or- to  have  * 
..^acted  mlpeioosly,  cannot  afford  any(  pretjiHup^on  of  malice  or  of 
want  af.prob^ble  caa«e  against  sueh  petitioner.        ,\ 
bfy.  Thatiinthe  present  case  the  published  statementa'of  the  Company 
I    gaW  the  respondent  -^IlltWi!"  '^"'^  probable  cause  for  hjs  pnP 
;.    ceadinga. 
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Mofttreal  (Jounm)N,  J), on  Iho  10 
tn'xHMtig  the  plainijtf'H'  attioii. 

Th(^  plaintifi'M  (now  app(>llantiH)|  miiM  the  deifcndant  for 
(lamaf]:(*N„all(>^H({  to  hay»^  b»'«>n  sjifl'wn'd  by  th«Mn  in  con- 
NtHj^uenctVofa  writ  of  injunction  iosiied  againnt  them,  at 
Jhis  instajlU'e,  to  n^Hlrain  thcmi  from  declaring  their  yearly 

'dividend.  The  declaration  H«ta  jbrth  that  on  the  7th  of 
October,  188H,  the  defendant  ^preHeutud  a  petition  Hnp- 
ported  by  his  aifidaviti  to  the  Superior  Court  at  Montreal, 
:  alleging  that  the  capital  of  the  M«^ntreal  3k«et, Railway 
Gompany  was  impaired,  that  tpeir  |liian<^iaf  Rtatement 
for  the  preceding  year  (188/))  wjaN  oit  variance  with  the 

'true  Htate  of  the  Company'H  atfairB,  exhibiting  groHsly 
exaggerated   valuoH  of  the   Company 'h   property  in   the 

jittempt  to  makf  the  capital  Mppjt-ar  intac;t,Und  containing 
large  itemH  of  isHctH  whii;h  were  wholly  fictitious,  and 
calculated  to  deceive  the  stockUolderB  ;.  that  the  directors 

^tended  to  declare  a  dividend  wholly  unjustified  by  the 
condition  of  the  Company's  affairs,  and  only  based  on  the 
expectaticm  of  future  profits  ;  and  praying  that  the  Con^- 
panyand  its  directors  should  be  restrained  from  declaring: 
and  paying  any  dividend  or  bpnus  for  the  financiaf  yedV  ' 
1886,  or  any  other  dividend  cfr  bonus,  so  long  as  thejr 
capital  remained  impaired.  Ifhe  declaration  farther  sets 
forth  that  on  the  9th  October,  ll886.  His  Honor  Mr.  Justice 
Taschjereau,  after  hearing  the  parties  by  their  respective 

.counrfli,  ordered  a  writ  of  injunction  to  issue  as  prayed, 
provided  the  jjetitioner  gave  security  to  the  extent  of  $10,-  > 

.000;  that  security  was  duly!  lodged,  and  a  writ  issued 
against  the  Company ;  that  after  issue  joined  on  said  peti- 
tion the  parties  went  to  trial,  and  the  same  judge  eventu- 
ally dismissed  the  said  petition,  and  dissolved  the  tempor- 
ary injunction  previously  gpnted'by  him,  holdiiig  that  the 
<Pompany'8  capital  was  not  impaired,  and  that  the  4irect-» 
ors  \vere  jiistified  in  declaring  a  dividend  for  the  year 
1886.  The  plaintiffiL/further  charge  that  tUe  defendant 
only  became  the  hofder  of  shares  in  the  plaintiff  CompajDy 
shortly  before  the  institution  of  said  t)roceeaings,  and  for 
the  solepurposeof  taking  them ;  that  the  said  proceediags 
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The  defendant  (now  reapondent)  pleadeld  to  this  tmatr 
that  he  had  taken  the  proceedingH  referred  io  in"  goo4j 
faith  and  without  tttalide,  believing  the  «ai^  to  be  in  iM 
interfBt  orthe  HhariiholdorA  genorall)*,  a^d  without  Any 
intent  to  injure  tho  credit  or  financial  reputation  of  the 
(>mpany,  but  in  the  hope  of  improving  iho  wune,  and 
pla<;ing  it  on  a  more  stable  bttnia ;   that  the  defendant 
8h»re5l  tho  widi^sprt^ad  suspicioii  eiiating  i^i^ong  business 
men  in  the  city  of  Montreal  at  the  time  of  sai^  pro<;«cd- 
ingH  as  to  the  sonjidncss  of  the  (lo^mpariy*s  afTairs,  and 
believed  that  a  thojrough  inivestiifati0i;\  thereof  would  bo 
-beneficial  to  i^e '  shareholders  ;   thkt^iilhthe  allegations 
made  by  him  in  his  petitioit  iht  ^%iit  of  injunction  wtere 
made  with  reaspnuble  and   probable  cause,  and   lyere 
based  pa  public  records,  andjaorft-especially  on  the  finan- 
cial statement  submitted  by  the  dihjcto^  of- the  said 
Company  .to  their  shareholders,  at  the  annu^li  meeting  in 
1886,  whifth  statement  was  misleading,  and  justified  the 
Jefendant  in  taking  his  proctedings;  that  theXpIaintifi^  "' 
Jhemselv^s  admitted  the  misleadmg  and  incorrect  ^ture 
of  said  statemenV  by  publisbjngaVeWr  and  altered  state-" 
menf  of  jheir  atfai^  daring  the  pendency  of  the  injanc- 
I       tion  proceMsdings;  t^at  the  injanction  in  question  was  ob-  / 
tained  by  defendant\fter  due  notice  to  the  Company,  after  ♦ 
an  ex]bauBtiye  afgumVnt  by  their  counsel,  and  upon  his 
making  out  a  prima  Jliffie  case  to  the  satisfaction  of  the 
judge  who  Sfterwardt*  dissolved  the  iiy unction.    The 
defendSmt  farther  averred  Ahat  the  Company  had  suffered 
no  duaage  in  cd>iiseqaeiice  of  his  proceedings,  but  that 
on  the  contrary  the  reeu^  had  Ibeen  to  aatal^Htih  i^  f>t^^^. 
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cial  credit  and  standing  on  a  more  secure  basis  than 
biefbre.        *  >  , 

The  issued  were  closed  in  the  usual  way  and  the  case 
was  tried  at  enqu^te  and  merits  before  His  Honor  Mr.  Jus- 
tice Johnson.  •  '  . 

The  proof  established  that  the  respondent  gave  notice 
of  his  petition  for  injunction  to  the  Montreal  Street.^lail- 
way  Company,,  who  appeared  by  counsel  and  resisted  the 
application.    The  only  affidavilf filed  by  the  Company 
wasthatof  their  manager,  who  ^statdd. that  Mr.  Ritchje 
acquired  his  shares  a  short  time  before  the  institutioil  of 
the  proceedii>gs,  and  that  the  directors  had  not  yet  decided 
.  whether  a  dividend  would  be  declared,  as  they  had  not 
examined  the  accounts  or  learned  the  probable  results  of 
the  year's    business.   Mr.   Lushet,   when    subsequently 
examined  as  a  witness,  stated  that  at  the  time  he  made 
this  affidavit  he  had  no  r^son  to  doubt  that  there  would- 
not  be  a  dividend. 

The  proof  further  established  that  bn  the  9tlj^ October, 
1886,  His  Honor  Mr.  Justice  Taschei-eau,  after  hearing 
the  arguments  for  and  against  the  petition,  ordered  a 
temporary  .writ  of  injunction  to  issue  restraining  the 
directors  from?  de(;laring  a  dividend  during  the  pendency 
of  the  suit,  provided  the  petitioner  gave  security  to  the 
extent  of  $10,000.  This  amount  was  duly  deposited,  the 
case  went  to  trial,  and  the  same  judge  ^ultimately  dis- 
solved  the  injunction,  holding  that  the  Company.'s  capital 
was  not  impaired,  and  that  the  net  profits  of  their  business 
justified  the  directors  in  declaring  a  dividend.  Copies  of 
both  of  these  judgments  were  filed  in  the  present  case. 

It  was  also  proved  that  the  respondent  had  acquired 
shares  in  the  Company  a  short  time  before  taking  his 
proceedings,  and  that  he  had  resold  them  after  the  ter- 
mination of  the  suit.  It  was  n6t  shown  that  he  repre- 
sented an  adverse  Interest,  but  that  he  had  acted  in  con- 
cert with  his  at^rney  of  record,  who  had  purchMedhis  %\ 
qualifying  stock, burnished  the  security  required,  pd 
verbally  undertaken  to  look  after  the  costs.  The  laEr 
gentleman  on  being  questioned  as  to  the  source  from 
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which  ho  obtained  the  money  so  deposited,  refased  to 
r«>ve&l  it  on  the  ground  that  he  had  acted  in  his  capacity 
of  attorney  and  could  not  disclose  matters  communicated 
to  him  professionally.  The  questiofi  dofe^itof:  appear  to 
have  been  pressed,  and  the  deposition  shows  ho  ruling 
on  the  point.  The  trial  judge  stales  in  his  opinion  that 
Mr.  Ritchie's  attjujjiey  added  "not  perhaps  strictly  as 
"evidence>but  V  Way  of  personal  explanation/that  a 
"  number  of  influential  stockholders  In^inated  and  ap- . 
I'  proved  the  action  to  prevent"  a  dividend^  and  Mr.Rit- 
"  chie  was  qualified  for  the  exprcHs  purpose."  (M-  L.  R., 
3  S.  C.  285).  I  ,i  > 

The  respondent    produced   the    Company's   financial 
statement  for  1885,  on  which- his  petition  for  injunction 
was  based, showing  that  the nsset complained of,amouut- 
mg  to  1165,216.77,  figured  in  the  capital  account  und^t 
the  heading  of  an  "  amount  charged  off  assets  left  in  sus- 
pense since  1877."     He  alsouproduced  their  statement  for 
1886,  prepared  during  the  pendency  of  the  injunction 
proceedmgfi,  showing  that  this  amouiit  had  been  removed 
from  capital  account  and  placed  to  the  Company's  debit  \ 
m  the  profit  and  loss  account.    The  statement  of  1886 
and  the  evidence  of  the  president  and  manager  established 
that  this  amount  of  |165,216.77  had  been  wiped  out  and 
removed  from  capital  account  (all  but  a  balance  of  about 
17,000)  by  applying  thereto  a^,  amount  of  #89,60015 
reserved  from  accumulated  profits  of  previous  years,  and 
by  $40,000  of  "the  earnings  of  the  current  year.    These 
witnesses  also  produced  the  Company's  report  for  1886 
which  stated  that  the/ directors,  in  accordance  with  the  ' 
resolution  of  the  shar<^holders  aftheir  last  annual  mebting 
had  disposed  of  the  limount  of  $165,216.77  in  the  manner 
above  indicated.       / 

The  respondent  4lso  produced  a  report  nkade  to  the^ 
directors  by  their  assistant  superintendent  in  1884,  claim- 
ing that  their  assets  were  over-estimaled  td  the  extent  of 
1101,000,  and  urging  them  tb  place  their  affairs  on  a  better 
looting. 

VouV.,Q.B.         ,  -  >. 
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The  Company  mode  no  prool'  of  damage  to  credit.  The 
appellants'  stock  is  shown /to  have  risen  yirh^n  the  injunc- 
tion was  finally  dissolved,  and  it  only  suffered  a  tem- 
porary drop  during  the'  pendency  of  the  proceedings. 
They  established,  however,  that  they  l^iid  paid  out  various 
sums  amounting  to  $1,904.86  (not  included  in  their. taxed 
bill  on  the  dismissal  of  th(^  respondent's  |>roceedings)  "to 
«;(ninsol,  accountants  and  valuators  who-dss^st^d  thapi^  in 
their  defiMU'e.  / 

,  Th«i  jiidgment  of  Mr.  Justice  .tohii^h  dismissing  the 
appellants'  action,  and  his  opinion,  v/ill  be  found  reported  - 
in  M.  L.  K.,  ;i  S.  C,  pp.  232-238//  ' 

//.  Abbott,  Q.  C ,  for  the  a'ppeltants :-     ,  ^ 

Hy  the  t(irms  of  the  Injuncj/ion  A'ct  ddmages  flow  from 
the  dissolution  of  the  injuut^^on,  witl0ut  proof  of  malice 
or  of  "want  of  probable  vaix^o/  Thi/  is  the  rule  in  the 
Unit«ij^l  States  where  similar  injunctic/n  bonds  are  required. 

High,  on  Injunctions,  Vol.  2,  chy32,  §^1619-20. 

Hilliurd,  on  Injunctions,  tjh.  2,  U  1-4,  2*7,  32,  40  and  62. 

On  the  second  point  the  appeNants  8'tibmit  that  the, re- 
spondent \»  estoppe^  from  ple^iiig  p^obahle^^se  by 
the  fact  of  his  being  a  mere  prfte-non  for  othe^^He  had 
no  real  intei^est  in  the  Compai/y,  as  he  qualifie^^Rnthe  ex- 
press purpose  of  taking  the  Proceedings,  aiid  Ive  did  this 
at  his  own  risk.     /'       ^-       i     '  /  ■■-V  -j  .;■ 

Forrest  ^  Mancftester  Ry.,h  Jurist J[N.  S.)  888-9.       /    f 

Montreal  Telegraph  Co.  yl  Low  J  2fL.C.  J.  251. 

As  to  probable  cause,  j/nere  Was  nothing  misleading  in 
the  Company's  statemems.  ^016  change  in  the  statement 
of  1886  was  made  in  puTBua/nce  of  a  resolution .  of  the 
shareholders  passed  tne  previous  year.  Nor  was  it  the 
duty  of  the  appellants  to  make  proof,  on  the  preliminary 
application,  of  the  falsity  of  th^  petitioner's  allegations, 
and  so  to  protect  him  from  the  consequences  of.  his  own 
aCts.^ 

"  As<to  damages,  the  bUl  of  expenses  incurred  by  the 
Qompany  in  making  oui  their  defence  ought  to  be  allowed. 
In  the  United  States  counsel  fees  were'  allowed  as  daip- 
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ages  resulting  from  tho  disRolution  of  injunctions.     HU 
liiird&tid  High  (sup.  oit.). 
M.  S.  Lonergnn  and  E.  Lnfleur,  for  the  respondent  :— 
No  distinction  can  be  drawn  between  injunctions  and 
«ther  civil  proceedings  in  regard  to  damages  to  which 
they  may  give  rise.     Under  the  French  as  under  the 
English  law,  no  action  for  vexatory  proceedings  will  lie 
unless  they  are  taken  maliciously  and  without  probable 
cause.    The  Injunction  Act  does  hot  alter  the  common 
law  in  this  respect,  but  merely  provides  that  security 
shall  be  given   for  all  costs  and  damages  which  may 
be  awarded  according  to  the  principles  governing  the 
subject.    The  American  authorities  cited *re  inapplicable, 
and  are  based  on  the  interpretation'bf  special  statutes. 
As  to  the  objection  that  the  respondejit  had  no  real 
.  interest  and  acted  at  the  bidding  of  o^hers^  our  law 
allows  such  r  proceeding.    A  pr^e-nom  is  merely  a  tacit' 
mandatary,  clothed  with  all  the  privileges,  rights  and 
disabilities  of  his  mandator.     *  * 

6  Too/Zier,  No.  178.  • 

'^    R.  tie  Vitlargues,  vo.  '  Pr6te-nom.'     « 

8  Marcadi  Sf  Pont,  sur  art.  1998,  No.  lOYS,  p.  615. 
4  Avbry  Sf  Ran,  pp.' 636-6,  §410.     ^  . 
There  can  be  no  presumption  of  malice  or  of  want  of 
probable  cause  arising  from  a  relation  permitted  by  the 
law.    Of  course  the-  animus  of  the  persons   for  whom 
respondent  acted  might  be  invoked  against  him,  but  here 
there  is  no  suspicion  of  sinisjter  m'otives. 
^  The  statements  of  the  Company,  and  the  report  of  their  ' 
assistant  superintendent  gave  respondent  ample  grounds 
for  his  proceedings.    And  though  he  faUed  to  get  his 
mjunction  finally  Maintained,  he  converted  his  adversary, 
as  is  shown  by  the/alteration  of  the  statement  during  the 
pendency  of  the  proceedings.    Moreover  the  appellants 
should  have  furnished  ei^lanations  when  they  appeared  ^ 
to  resist  the  issuing  of  the  injunction  after  due  notice. 
Joyce,  on  Injunctions^  Vol.  2,  p  1809.  t 

As  to  damages,  the  appellants  have  only  shown  that 
they  had  paid  fees  ^o  counsel  and  experts  outside  <?f  their 
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taxed  bill,  and  theso  are  obviously  nothing?  more  than 
'  extra  t^osts '  whi(;h  cannot  be  recovered  an  damages. 

Cox  ^  Turner,  M.  L.  R.  2  Q.  B.,  278. 

Mayne,  on  Damages,  Sd  Ed.,  p.  899. 

Quartz  mi  Gold  Mining  Co.  v.  Epre,  L.  B,  11  Q.  B.  D. 
682.  ;  ^ 


Cross,  J.  (diss) : — 

The  members  oi*  the  Court'  are  substantially  agreed  on 
all  the  main  points  ol'  this  case.  They  are  un^imously 
of  opinion  that  the  action  complained  of  was  not^.taken 
malii^iously  against  tl^e  Montreal  Street  Railway  Com- 
pany by  the  present  respondent.   ■ ,  '  /^\ 

But,  in  defending  the  proceedings  for  injunction  so 
brought  against  them,  the  Company  were  put  to  con- 
siderable expeni^  in  getting  accountants  and  experts  to 
examine  the  statements  and  valuations  of  the  Company's 
affairs,  yid  they  also  expended  a  considerable  amount  in 
counsel  fees  beft^e  they  8«i5ceeded-iii  getting  ihe  injunc- 
tion dissolved,  "the  question  which  presents  itself  to  me 
is  whether  these  charges  should  be  recovered  as  damages 
by  the  Company.* 

i  am  of  opinion  that  they  should.    When  a  party  takes 
thi^  ;responsibility<kOi  asserting  that  a  company  is  in  a  bad 
position,  and  it  costs  money  to  explain  things  satiaii|c- 
torily,  I  think  the  expense  should  fall  on  the  party  who  - 
takes  the  risk  of  these  proceedings. 

.The  authorities  quoted  at  the  argument  appear  to  me 
to  bear  out  this  view  of  the  case.  Sect.  4  of  the  Statute 
of  Quebec,  41  Vict.,  c.  14,  specially  requires  a  petitioner 
to  give  security  to  cover  costls  and  damages.       ^  > 

Under  the  circumstances  I  should  have  been  of  opinion 
to  allow  a  moderate  indemnity  to  the  Company  for  fees 
of  cout\sel,  accountants  and  exi>erts,  but  the  majority  of 
the  Court  entertain  a  different  opinion,  and  the  judg- 
ment will  therefore  be  affirmed.  - 

_^: 'Church,  J. :—  ;;.__,: ■vi^^^v,'? 

The  respondent  caused  a  writ  of  injunction  to  issue  to 
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restrain  the  Montreal  Street  Itailway  Company  from  de- 
claring a  dividend.    There  <;an  be  no  doubt   that  the  Ht?l2i5SJ'co. 
appellabts  were  perl'e<tly  informed  of  the  circumstances 
on  which  the  respondent  relied.    These  circumstances 
had  been  the  subject  of  discussion  at  various  meetings  of 
the  sharoholdors,'and  \vere  matters  in  regard  to  which  the 
directors  of  the  Company,  co^ld  not  be  ignorant.  W-hen  the 
respondent  made  his  application  for  the  issuing  of  a  writ 
of  injunction  no  attempt  was  made  by  the  Company  to 
clear  up  or  deny  the  'mutters  of  fact  set  forth  in  the  peti- 
tion.   The  judge  before  whom  the  injunction  was  sought, 
after  hearing  the  parties  by  their  connsej  and  examining 
affidavits  produced  on  both  sides,  thought  proper  to  allow 
tl^e  writ  of  injunction  to  issue.    This  fact  is  about  the 
,     best  answer  furnished  to  the  claim  now  put  forth  by  the 
"a^jpellants.    The  injunction  issued,  security  was  lodged, 
^  lohg^enqu6te  took  place,  and  a  strong  effort  was  made 
on  the  ]^|  of  the  petitioner  to  justify  ihe  position  he 
.     had  assumed  rb^it  the  injunction  was  finally  dissolved. 
Now  the  Company^^im  damages  alleged  to  have  been 
suffered  by  reason  of  tiiese,  proceed  ings.    They  bring  be- 
fore th^  Court  an  account  for -e^^nditure  amounting  to 
nearly  #2,000.    There  is  a  sum  o^4|60  for  the  expert 
evidence  of  four  accountants.    The  Coil^ny  had  a  ca- 
pital of  $600,0^.,  and"  was  carrying  on  busfaess  pre- 
sumably  with  an'6|^^ff  sufficienf  for  its  requirement, 
if  The  experts  examined  could  not  be  so  well  informed  in"^ 
JVegftrd  to  the  affairs  of  the  Company  a«  the  officers  them- 
selves, nor  could  they  obtain  the  requisite  information  to 
enable  them  to  explain  its  tme  financial  condition  by  a 
cursory  examination  of  its  affairs  as  could  the  officers  who 
were  daily  engaged  oyb  the  Company's  books.    Yet  al) 
this  additional  and  apparently  Unnecessary  expense  hi 
been  incurred.    Then  nine  hundred  dollars  were  paid 
attorneys,  and  six  or  seven  hundred  to  experts  for  valui- 
tionsofthe  Company's  assets.    AH  this  seems  to  be  the 
best  evidence  that  the  affairs  of  the  Company  were  in 
such  a  state  that  the  respondent  had  good  reason  for 
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>"»•       making  nn  enquiry  into  thom.     KImo  why  all  this  out% 

stJlSyRTco.' w>d  research  ?  ' 

,  Kiieiiiv^        The  Courl  would  not  have  Iwen  indispoHed  to  allow  a 

'     \  t»o<l«'>"ate  sum  for  «ounBel  I'ci'h,  etc.,  if  it  had  been  Batigfied 

'   -  V'^ith  the  publwhed  statements  ol"  tho  Company's  aif'airs. 

.       But  it  appeared  that  tho  administration  oi"  the  Company 

was  in  a  very  unsatisfactory  condition.  Here,  for  instance, 

was  an  item  of  lieri.OOO  left  year  after  year  in  an  abso- 

-     .  lutely  unintelligible  condition.     I  hove  looked  carefully 

X  over  the  evidence,  and  I  think  that  any  one  having  a  legal 

intiwest  in  the  Company  was  justified  in  enquiring  into 
its  position  under  the  circumstances  which  have  been 
proved.  I  cannot  but  think  that  had  the  Company  mani- 
fested one-tenth  part  of  the  interest  in  showing  clause 
agaiUBt  tho  issue  of  the  injunction,  that  it  did  afterwards 
to  ha\V  it  dissolved,  and  had  it  treated  its  stockholder 
(the  peljitioner)  with  a  little  more  consideration,  all,  or 
nearly  jill,  fhis  great  expense  and  outlay  would  have  been 
averted.  The  judgment  will  therefore  be  confirmed  with 
costs. 

"■*'.■  '  '         ■ 

Bossfi,  J. : — 

L'action  del'appelante  est  pour  dommages  resultant  de 
r^mahation  d'un  bref  d'injonction,  et  la  df-claration  oon- 
tient  les  all6gu6s  ordinaires  de  malice  et  d'abeiPite  de 
cause  probable.  Cette  Cour  est  unanime  {k  declarer  quo 
I'appelante  n'a  prouv6  ni  malice,  ni  absence  de  cause  pro- 
bable de  la  part  de  Tintim^  dans  les  procM6s  qu'il  avait 
pris  pour  obtenir  le  bref  d'injonction,  mais  I'un  des  mem- 
|)re8  de  la  Cour  serait  d'avis  n^anmoins  d'accorder  k  I'ap- 
pelante certains  montants  pay^s  k  ses  avocats  et  experts, 
et  non  compris  dans  les  frais  taxds  en  sa  faveur  sur  le 
jngement  qui  a  cass^  le  bref  d'injonction.  Pour  ma  part 
je  ne  vois  pas  en  vertu  de  quel  principe  I'intim^  pent 
6tre  condamn^  a  une  reparation  si  Ton  admet  qu'il  a  agi 
sans  malice  et  avec  rause  probable.  Les  avocats  de  I'ap- 
pelante ont  pr^tendu  k  I'audience  que  le  seul  fait  de  la 
dissolution  de  rinjonction  rendait  Tintim^  passible  des 
dommages  causes  par  r^manation  du  bref,  parce  qu'il 
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avait'dik  foornir  an  t>uati(>nnom<uit  pour  garantir  I'appe- 

laute  do  Irais  et  doinmagnii  qui  poarraiont  K'Nulter  do  gtre«rHT^< 

I'injouction,  ot  I'on  a  did  quolquos  autoritds  uin^rioaiiioB 

1^  i'appui  do  cott«'  pretotitioii.     Mais  jo  no  voih  rion  danH 

la  lui  qui  puiHso  juatilior  uno  tollo  diHtinction.     Tjo  prin- 

cipo  qui  a  do  tout  tontpH  die  appliqa6  aax  at^tiouH  en  dom- 

mages  pour  poursuitos  maliciouBos  est  que  lo  demandeur 

doit  aU6gaer  ot  prouvor  mali<;o  et  absemfo  do  cause  pro* 

bable,  ot  i;e  principo  doit  s'appliquor  k  un  brof  d'ii\jonc- 

tion  commo  ii  toute  autre  proc6dure  civile.     Lo  caution- 

noment  no  change  pas  la  position  ;  il  no  fait  que  garantir 

le  paiement  des  frais  et  dommagos,  si  tela  frais  et  dom^' 

mages  sent  plus  tard  accord^s. 

Dans  la  cause  actuello  nous  voyons  que  les  faits  tels 
quo  uonuus  lors  do  I'^manation  do  rinjonction  justifiaiont 
la  procedure,  et  quo  plus  tard,  a  la  prenve  seulement  et 
aprds  une  longue  audition  des  livros  do  la  Compagnie,  le 
veritable  6tat  des  affaires,  inconuu  jusqu'alors,  a  6tO  dtabli. 

Dans  c«>8  conditions  nous  trouvons  quo  rintim6  n'a  fait 
(|u'u8er  do  bonne  loi  do  son  droit ;  qu'il  y  avait  cause 
probable,  et,pa^ant,  qu'il  n'y  avait  pas  lieu  A  autre  chose 
qu'i'i  la  peine  ordinaire  du  tC-m^rain-  plaideur,  »\  Havoir,*le 
paioment^es  frais  de  Tinjonction. 

DoHERTY,  J. :—  ■ 

I  concur  in  the  judgment  oLtho  Court.  The  appel- 
lants' claim  for  damages  could  only  bo  maintained  by 
proving  that  the  injunction  proceoaings  wore  taken 
against  them  maliciously  and  withoiit  reasonable  of  pro-  ' 
bable  cause.  As  to  malice  it  was  contended  on  the  part 
of  the  appellants  that  sinistoT  motives  must  be .  iufe.rred' 
from  the  fact  that  the  respondent  was  only  a  pr^te-nom 
for  others,  and  acquired  a  legal  interest  in  the  Company 
merely  for  the  purpose  of  qualifying  himself  to  take  the 
action!  But  even  admitting  that  Mr.  Kitchie  acted  in 
the  interest  of  others,  who  for  some  reason  »r  other  did 
not  choose  to  appear  as  petitioners  in  the  suit,  I  sm  un- 
able to  come  to  the  conclasioli  that  thi%  j^er  se  would  inl* 
ply  malice.     A  orite-nom  under  our  law  is  only  a  tacit 
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P^-^     finundatary  holding  thu  logal  title  and  incqrring  the  logal 
hiIS^'mToo.  ruHpuuHibility  in  tho  place  and  Htead  of  his  mandator.    Of 
oourHU  h«4  is  Utibjected  to  the  diHabilitios  of  his  mandator, 
and  any  def«>n«;M  which  might  have  been  not  up  against 
the  latter  can  aUo  be  urged  against  his  representative.    If 
malice  on  the  part  of  the  shareholders,  at  whose  instiga- 
tion and  in  whose  interest  Mr.  Ritchie  may  be  presumed 
to  have  attted,  was  duly  proved,  there  is  no  doubt  that 
their  oftimus  would  be  saccessfuUy  invoked  against  him- 
But  in  the  absence  of  any  such  proof  or  suspicion  of  any 
malevolent  motive,  how  can  it  be  protended  that  the 
mertjf-fiitct  of  Mr.  Ritchie  appearing  in  the  guise  of  a  jirite' 
niom  is  evidence  of  malice  ?    Then,  on  the  merits  of  the 
question,  it  appears  to  me  that  ^r.  Ritchie  or  those  for" 
whom  he  was  acting  had  very  obvious   and  sufficient 
motives  for  desiring  ab.  inv<>stigation  of  the  affairs  of  this 
Company,  which  is  a  quasi-public   corporation.     Even 
with  all  the  labor  expended  by  the  Company's  numerous 
experts  and  accountants,  there  still  remain  in  the  Com- 
pany's statements    apparent   if  not   real   discrepancies, 
which  the  appellants  have  scarcely  succeeded  in  clearing 
lip.     And  it  must  be  remembered  that  we  must  judge  of 
the  question  of  reasonable  and  probable  cause  from  the 
point  of  view  of  the  information  obtainable  by  the  re- 
spondent at  the  time  he  took  his  proceedings,  and  not 
{torn  the  vantage  ground  tak^  by  the  Company  about  a 
year  after,  when  they  had,  as  appears  to  me,  been  con- 
verted to  respondent'^  views,  and  applied  a  large  amount 
of  their  year's  earnings  to  wipe  put  a  fictitious  asset  of 
1166,000,  of  which  the  petiti9neT  Specially  complained. 
The  appellants  by  publishing  (during  the  pendency  of 
the  proceedings)  the  statement  of  80th  September,  1886, 
in  which  the  obnoxious  item  of  |166,210.'7'7  was  removed 
from  capital  account  and  debited  to  profit  and  loss,  appear 
to  me  to  have  partially  admitted  the  objections  which 
the  respondent  urged  when  he  based  his  petition  on  the 
statement  of  the  preceding  year.    There  is  another  point 
which  strikes  us  as  forcibly  as  it  struck  the  learned  judge 
in  the  Court  below.  When  the  petition  was  presented  in 
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thfl  CoxfH  bolow  oBking  for  th«i  writ  of  iiy unction,  th« 
apptillantH  w«'r«  notified  nnd  wont  roprowmted  by  coniiiiol. 
Thoy  would  hav»*  ■implifiod  mattun  vory  ranohifthey 
had  then  taken  an  unequivo<'al  poHitiou  and  Htatod  that 
tht!y  would  apply  a  iM)rtion  of  th«'ir  oarningH  to  wip«'  out 
th.«  HUHpioiouM  twHct  of  ♦l(Jf>;0()0,  and  thuH  imvt'  thoir 
rapital  account  on  a  Hound  baHJH.  But  how  do  th«'y  in«v»t 
tho  reMixJnd.Mit'H  donmnd  t  Hy  further  myntiHrationH 
iuHtead  of  by  obvious  cxplanalioiiB.  They  file  the  afli- 
davit  of  their  Becretary,  who  simply  says  that  Mr.  Rit<rhie 
is  &pr^le-nomr  Mtd  that  they  have  not  J^et  deeid«>d  whether 
to  declare  a  dividtmd  or  not.  Under  these  circumHtaucefl, 
can  the  reapondeut  be  charged  with,  having  proceeded 
without  reasonable  or  probable  cause '{  Assuredly  not. 
It  is  quite  true  that  the  injunction  was  ultimately  dis- 
solved, t>ut  that  was  only  upon  the  Companyls  shoiifing 
that  they  had  placed  their  affairs  on  a  more  satisfactory 
basis  than  they  were  when  the  injunction  was  allowed  to 
issue. 

Appeal  dismiHsed.  (') 

Abbotts,  Campbell  Sr  Meredith,  attorneys  for  appellants. 

M.  8.  Lottergan,  attorney  for  respondent.  '*'■ 
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(')On  appeftl  to  the  Supreme  Coqrt  the  abov«  Judgment  Hm  been 
affirmed.  y 
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Miiv28.  188». 
Coram  ('Rohh,  (Uiniuiii,  Uohh(!:  unci  IKiiirrty,  JJi 

UOHB   MAINVILLK,  / 

\     (ih^eiulnHt  it*  Court  Mow,) 

;  Api'Ei.hANT;   V 

•  •  AND  ;  ^\^ 

.  JOBlfiPH  C()IIHKIL, 
'         ,  "   {Plaintiff  im  Caurl  Mow)        •    . 

ElMlMNDBNT. 

Afimettt  -Ohfifratioti  to  furnish— Right  of  defehtlant  to  call  in 

otlusrn  reitponaiMe  with  him — Ctt$t» — JJontentiUioih 

between  husband  and  wife. 

IIni.i>:— I.  That  ultlimiKfi  tli«  oIiIIkaKimi  to  ri'irnUli  «llm«nt  la  not  Indlvi- 
Nil)lH  nr  joint  kikI  Hnverkl,  in  tliu  onlinKry  mitanlnK  of  Uin  t«rni»,  yet 
tli«  imnion  Trotn  whom  alitnont  iH.mnigl{|t  Iihh  u  rlglit  to  «;hII  into  the  ^^ 
ruiim  Mil  who  inuy  Vm  in  law  rRN|M>Mrhle  wilti  liim  for  the  providinii; 
orHiicli  Hiiiiinnl. 
'1.  \\\wni  llio  *ler<tntliuit  cuIKnI  lifit  wiro  into  the  riuiMO,  aiiil  afUir  tho 
ilJHniiNHal  of  tliu  prlniri|>al  m'tion,  thoiuit  wim  i-oii^inund  Ixntwmn  the 
lMiBl)an(l  itntl  wifo,  nnil  fHfrliHl  to  the  Court  of  Ap|i«al,  notwithntand- 
in^  thitt  iho  iNM'iinliiry  int^^nwl  won  »f  tntninly  Hninll,  and  the  l!li(ration 
U|i|iuunMl  in  Ih«  itroloiiK^xl  for  the  Kralillcution  of  nintiiiil  ill-ffttlin|r,  tlio 
('•Mirt  hnn  a  diMcrerion  nnder  Art  47H  C  CI'.,  to  «toni|MU>aAt«  tho 
'mwln,  und  |Hit  the  |uirtieH  horn  (!<•  (-ow,  each  payln>(  his  own  coat/i. 

»  ■ ' 

*    °  ApVeai, |romaJudgm«nt  oftho8up6rior(5ourtpMoiitroal 

(DuvidHoii,  .1.),  F»'b.  16,  1888,  in  tho  Ibllowing  lerran:— 

"  Tho  Court,  etc 

"  Seeing  that  tho  pretient  action  has  been  iuBtitntcd  to 
^nt  the  defendant  en  cause,  in  an  action  instituted  by 
Pierre  FrMdric  Loiebvru  hit  son-in-law,  tor  aliment^y 
allowance;  « 

"  Seeing  that  defendant  has  pleaded  by  demurrer  and 
plea  aufond,  that  the  obligation' to  furnish  aliments  is  a 
divisible  obligation,  and  t^at  the  defendant  cannot  be 
condemnea  .jointly  and  severally  with  plaintiff; 

"  Considering  that  according  to  the  allegation  of  plain- 


, 

• 

*" 

i 

! 

-   ■ 

• 

^ 

>■- 

,?■ 

.    •••;  5 

. 

_    „  _ 

'^^— •'- 

■f.^.j.'^: 

I.' 

•  1 

i"  - 

<»  1. 


*— rt>ITRT  or  QUltw'ii  BIKOH.  ,91 

tifl-a  dnclarition  ami  th.i  proof  of  woord,  Iho  pUltitlflTand 

d«»IV'ii<lftnt  ar.'  jwU.iMlly  nopnrai.Kl  a«  to  proi>»»rty,  IhAt  a 

/tartnge  haa  b«H»a  mad*',  and  thoil-  m«<ana  an^  n«arly  equal ; 
"  Conildorinjf  that  th«  ohiigatroii  a«  to  alimvnt  U  iiidi- 

vi>iibl«»,  ind  that  a  poraon  from  whom  nlimont  ia  acmght 
.    i»\^«ntitl«d  io  <  all  all  who  may  in  law  b«  ri>a|M>niihl».with 

him  for  t}i«  providiiiK:  of  aiich  alimunt ;  ^ 

.     "CoiiHuh^rinif   ri«U«hvr«'B.  aaid  at^tion   hath   iHum' dla- 

ini»««Ml.  for  want  of  a.-rurity  for  coata,  and  that  plaintilK. 
,  hath  brought   thia  oauw*  fi»r  trial  uiwn  Iho  quoation  of 

coata  only  ; 

•*  Doth  di'claro  plaintilfH  a«!tion  well  taken,  and  main- 
tain the  aame  aa  to  costs,  and  doth'coudvmu  th«  said 
dnf«ndant  to  pay  said  costs  dittraUi,  etc." 
March  22,  1889] 
F.  X  Archambault,  Q.C.,  for  the  app«Ilaiit  :— 
U  question  qu'il  s'agit  do  d6terminer  difns  la  p'r6a«nte 
cause  est  cello  d«  savoiT  si  Tobligatipn  'alimontairo  eat 
divisible  ou  indivisible,  solidaire  ou  non  solidaire,  et, 
(rommo  rx)rollaire,  siun  dfcbiteur  d'alimonts   peut,  dans' 
.une  action  oii  il  est  seul  poursaivj,  forcer  un  cb-oblig^ 
d'intorvonir  comm^^  partio  conjpinto. 
»    -IJintimft,  se  fondant  snr  I'indivisibilitC'  de  cette  obliga- 
iipn,^tt  cru  nficessawtt^  fairo^ttervenir  Bon.6pou8«  stparfio 
(l»^  corps  Qt  do  biena.   dans  une  demands  alimontairo 
tormr-o' oontro   lui   par- son  gendre:    "  Pourquoi,  dit  hi 
"declaration,  le  domandeur>6nclut  k  ce  que  la  d6fen- 
"  dereasfl  soit  coudamnie  k  intervenir  dans  la  dite  cause 
"do  Pierre  Fr6d6ric  Lefebvre  centre  le  4,emandeur,  pour 
"  y^***"*^  Pai'tie  d^fenderesse  avec  le  demandeur ;  k  ce  que 
'  le  jtigement  k  6t^e  rendij-en  la  dite  cause  soit  conlmuti 
"  au^^parties^en  c«tt«f  cause,  et,  dans  le  cas  ou  la  dem,a|idft 
"  du  dit  Lefebvre  selfit  accord6e,  ii  ce  que  la  cUfenderesse  y 
'  soil  condamn^,c(mJ^ment  avec  le  demandeur  suivant  $e$ 
"famlUseirieii  tnot/ens,  selon  qu'il  plaira  k  cette  Cqwt  do 
"  rofdonner  en  capital,.  int6r«t«  et  frais,  au  paiement  de  U 
'  dite  penaion  alimentaire  ;  A  ce  que  A  dfifaut  par  la  d6feu- 
"  deresse,  d'intervenir  .en  la  dite  cause  pour  s'y  porter 
"partie  dfefenderesse,  1*  difenderesse  soit  coudamn6e  k 
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"  payer  au  demandeur  telle  partie  de  la  dite  pension 
"  alimentaire  et  des  frais,  qui  sera  jug6e  Mre  Id  proportion 
"  dans  laquelle  la  Me  defenderesse  doit  contrUmer,  et  que  le 
"demandour  pourrait  6tr«?''«ondaran6  k  payer  an  dit 
"  Liifebvre  a  cause  dii  refus  de  la  dite  dfefeiideh'sse  d'in- 
"  t^Tveiiir  eir  la  dite  oauHe,  le  tout  avec  dC'pens  des  pre- 
"  seutt's  oontre  qui  de  droit,  distraitw  aux  souHsignfis.— 
"  Le  demandeur  declare  a  la  dfefenderesse  que  c^ns  le  cas 
"  oil  elle  refuserait  d'intervenir  en  la  dite  cause,  il  conies- ' 
"  tora  la  dite  actio|i  aux  risque*  et  peril  de  la  dfifeudoreiuso 
"  et  du  demandeur.'*  '  --  ,,     i 

Si  Ton  s'arrfete  un  instant  aux"  passages  que  nous  avc^ns^ 
80ulign6H  en  citant  le  demandeur,  on  remarquera  de  sutj^iv 
une  contradiction  entre  robjet  de  la  deiSande  et  les  pr|i. 
tentjons  du  demandeur. 

Cette  observation  faite,  arrivons  h  I'examen  des  moyeris 
de  d6feuse  proposes  par  Tappelante;  Selon  nous  la  dette 
ali'mentaire  est  une  obligation  divisible  et  non  solidalre ; 
voici  comment  cette  pr6tention  a  6t6  exposes  en  premiere 
instance  par  nos  plaidoiries  6crites. 

D'abord,  avtfns-nous  dit  a  I'intim^  votre  action  est  mal 
fondee  en  droit :  "  Farce  qu'il  appert  par  les  all6gu68  de 
"la  d6claration  elle-m6me  que  le  A\t  demandeur  veut 
"exciper  du  droit  d'autrui  en  cherchant  k  obtei3iiT  de  la 
"  defenderesse  ce  qui  ne  pent  Hte  rfeclam6  d'elle  que  par 
"  d'autres,  savoir  :  le  dit  Pierre  FrM6ric  Lefebvre  ; 

"  Parce  que  telle  dite  action  du  demandeur  ne  lui  cibm- 
"  pete  pas  en  droit,  dans  I'espece,  attendu  que  ce  qui  est 
*'  r6clam6  par  le  dit  demandeur  en  son  action  ne  pent  I'Stre 
'  "  que  par  celui  ou  ceux  qui  pen  vent,  en  loi,  r6clam||  les 
"aliments  ou  la  pension  mentionn6e  dans  la  dite d^lara- 
"  tion  du  demandeur ;  ^  / 

"Parce  que,  en  loi,  telle  dite  action  pour  alinkents  ne 
"pourrait  6tre  iiistitnee  contre  la  dite  d^endere;t»e  par  le 
"  4it  Pierre"  Fred6ric  Lefebvre  ind^pendamment  de  la  dite 
''•.action  du  demandeur; 

-  "Parcecque  la  dite  action  de  ce  dernier  n'existe  que 
"dflipres  la  loi  et  ne  saurait  6tre  institute  contre  la  dite 
"  dfifondemw,  aucnn  liton  df>  droit  cmtre  fllle  gt  1<?  citf, 
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"demanUenr  n'existant  en  loi  et  n'appalraissant  pas  par 
"  la  dite  action  telle  que  libell6e ; 

-  "  Faroe  que  le  dit  deinandeur  ne  peutlfetre  recevable  k 
"  prendre  telle  dite  action  contre  la  difce  defenderesse  quo 
"  si  cette  dernidre  6tait  et  pouvait  ^t^e  son  garant,  ce  qui 
"  n'exjAte  pas  ^ns  I'espdce ;  ,' 

.   "!^rce  que\^s  conclusions  de  la  dite  action  sont  in- 
"  formes,  vag^s,  illdgales  et  insuffiisantes,  ne  contenant 
"aucnnes  coi^clusions  form^Ues,  mjais  seulement  6ven- 
"tuelles,  ce  qui  ne  pent  ^tre  reeonnu  en  loi." 
i^^J/Honorable  jjCge  Gill^  devant  qui  fuit  d'abord  plaide 

^^mferite  de  laidSf^nse  en  droit,  or 


^.      ,    .  .  .       >  «.»      preuve  avant 

Taire  droit. 

Quoi  qu'il  eu^oir  de  la  preuve,  nous  n'avbns  pas  u  nous 
en  occuper,  la  contestation  6taht  limitSe/^  la  valeur  juri- 
dique  de  la  presente  action,  par  le  rejet  de  la  demande 
alimentaire  principale,  et  vu  la  dMaration  de  I'intime 
que  la  poursuite  n'avait  plus  d'autre  objet  que  la  condam- 
nation  aux  frais. 

Jja  dette  alimentaire,  disons-nous  done,  est  une  obliga- 
tion divisible  et  non  solidair^. 

Si,  autrefois,  il  a  pu  y  avoir  divergence  d'opinion  cliez 
les  auteurs  et  dans  la  jurisprudence,  quant  k  savoir  quelle 
etait  la  nature  sp^cifique  de  cette  obligation,  le  doute  n'est 
plus  possible  aujourd'hui  si  I'on  examine  les  sources  de 
notre  legislation  sur  cette  matiere,  et  I'esprit  qui  la  dominc. 

A  la  page  23  des  Rapports  des  Codificateurs,  No.  1,  on 
lit  les  remarques  suivantes :  "  Les  articles  concernant  les 
"  obligations  divisibles  et  indivisibles,  sauf  deux  ou  trois 
"  exceptions  ci-apres  indiqu^es,  au  fond  ne  different  pas 
"des  articles  du  Code  fran9ais,  de  12lt  a  1225,  qui  sont 
"conformes  k  notre  droit.  Mais  I'arrangement  et  la 
"  redactioQ  ne  sont  pas  les  mdmes.  Un  grand  nombre, 
"  sinon  tons  les  commentateurs  du  Code  fraufais,  semblent 
"d'accord  que  cette  section  de  I'ouvrage  n'a  pas  et6 
"ex6cut6e  comme  on  deyait  s'y  aj4;endre.  Les  commis- 
"  saires  ont  ta.ch6  d'6viter  les  erreurs  et  les  contradictions 
"qui  y  sont  signaldes  par  les  auteurs,  et  k  I'aide  de  la 
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"  articles  sonmis  an  arrangement  et  une  expression  intel- 
"ligibles. 

"  Le  sujet  offre  incontestablement  beaucoup  de  sabtilit^ 
"  et  de-difficult6  pi'atiqae.  Les  ouvrages  de  Rodiere  et  de 
"  Marcadd  nous  fournissent  an  expose  d$  toate  la  matiire 
"  plus  simple  et  plas  clair  qae  toas  les  autres  aatears  que 
"  les  commiesaires  ont  6td  k  mSme  de  consalter.  II  y  aurait 
"  uue  objection  k  adopter  les  vaes  de  Rodiere  en  entier, 
"  c'est  qa'elles  s'ecartent  trop  de  la  doctrine  de  Damoulin 
"et  de  Pothier,  a  laquelle  il  est  prudent  et  commode, 
^d'adherer  quant  a'u  fond.  Les  changements  sugg6r6s 
"  par  Marcade,  ^tout  au  cdntraire,  apporteraient  moins 
"  d'innovation  et  consistent  principalement  dans  la  sim- 
"pliiication  du  sujet  tel  qu'il  a  6te  trait6  par  les  juristes 
"anciens  que  leGodeiyan9aisn'asaiviqu'imparfaitement. 
"  Les  commissaires  ont  done  adopte  en  grande  partie,  les 
'*  idie$  de  Marcade,  et  sans  itendre  d'avantage  tears  obseroa-  • 
" lions  ds  renvoient  d son  traits aux  endroils  cU6s  en  marge" 

'  Voila  certes  une  indication  pr6cieuse  de  la  part  de  nos 
'Godificateurs,  indication  qui  ue  laisse  aucun  doute  quant 
4  Tesprit  qii'ils  ont  cnteudu  donner  a  la  loi  sur  cette  partie 
des  obligations,  puisqu'elle  nous  montre  la  source  ou  les 
id6e.8  out  6te  puis^s. 

Marcad6  a  done  ici  Tautorit^  d'une  loi.  G'est  d'ailleurs 
lui  faire  justice,  car  son  traits  sur  les  obligations  divisibles 
et  indivisibles  a  r^fu  les  eloges  de  tons  les  auteurs,  notani- 
ment  de  MM.  Lagrange  et  Molitor. 

Ecoutons-le  : 
Dumoulin  et  Pothier  distinguent  trois  especes  d'indi- 
sAilit6s,  ce  qui  ne  donne  cependant  pas  trois  classes  , 
"  d'ooHgations  indivisibles,  mais  deux  seulement,  attendu 
"  que  la  trdJsi^me  espece  d'iudivisibilite  ne  porte  que  sur 
"la  maniere  d'ex6cBtejfet  n'emp6cj;^e  pas  robligatioujde 
"  rester  divisible. 

;:^  "  La  premiere  indivisibilite  a  lieu  quand  I'objet  d^ 
"  Tobligation  n'est  susceptible  d'aucune  espece  de  division, 
"  ni  iftat^rielle,  ni  intellectuelle.  La  seconde  se  presente 
"  quand  cet  objet,  quoique  divisible  en  lui-m6me  ajj^  moins 
"  intellwtuellwnentfse^feuve  indivigible  au-peiat  do  vxar 
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"  SOUS  leqnel  il  a  6t6  consid^rd  par  leS  parties  contractantes. 
"  Enfin,  il  y  a  encore  rindivisibilit^  solutiane  tantum,  qm  a 
"  lieu  quand  I'objet  ne  pe^t  ^tre  pay6  partiellement  par  les 
"  d^biteurs  quoiqu'il  reste  Compldtemeut  divisible  ei  se 
"  divise  en  effet  entre  les  criSanciers,  s'il  y  en  a."  4  Marcad6, 
no.  628.  ■ 

1x1  m^me  auteur  app«>lle  individuum  nalura,  la  premiere 
espotjo  d'obligation  indivisible,  et  individuum  contractu,  la 
deuxieme  espece, - 

()r,  il  OHt  6vident,  puisquo  cVst  I'indivisibilite  d6  I'objet ' 
qui  donne  a  I'obligation  fc  mdmo  <aract6re,  que  la  detto 
alimontaire  ne  constitue  jamais  une  obligation  indivisiblt^ 
ndtura ;  car  olle  a  pour  objot  dcH  choses  diviHibles  et  meme 
tonjours  devises,  conjme  des  aliments  en  nature,  on  de  ;' 
I'argent  pour  se  les  procurer. 

Cettt!  obligation  n'est  pas  non  plilH  individuum  conlrnclu, 
car  les  aliments  sonl  tonjours  susceptibles  de  division, 
sinon  d'exemtion  partielle ;  en  effet,  pnisque  suivant  la 
loi,  art.  169,  les  aliments  ne  sent  dus,  et,  d'apres  les  con- ' 
elusions  de  I'intim^,  ils  ne  eont  demand^s,  que  dans  la 
proportion  du  besoin  de  celui  tjui  les  reclame  et  de  la 
fortune  de  ceux  qui  les  dbivent.  '  ' 

Resterait  k  dire  qu'il  y  a  indivisibility  solMtione  tantutn, 
i.  e.,  indivisibility  non  plus  de  I'objet,  ni  p%r  li  mdme 
d'obligation,  mais  de  I'ex^cution  seulement.  / 

-;^'|Awcune  convention  n'etant  intervenue  entre' les  parities, 
et  la  loi  6tant  muette  sur  le  caraotere  qu'il  convient  de 
donner  k  cette^obligation,  on  doit^'ett-n^porter  aux  ^rin- 
ciper  gfen6raux.  D'ailleurs  il  ressort  pleinemeut  de  la 
demande,  telle  que  libell6e,  que  la  \lette  alimentaire 
reclamSe  pent  6tre  execut6e  par  partie,<puisqu'elle  deyait 
Mre  pay6e  p^riodiquement. 

Passant  maintenant  en  revue  les  anleurs  qui  ont  discut6 
la  question  de  savoir  quelle  6tait  la  nature  de  Tobligaltion 
alimentaire,  nous  remarquons  que  les  plus  c61dbres  d'en- 
tr'eux  lui  refnsent  le  caraotere  d'i^divisibilit^  que  lui 
pr6te  Tintimg ;  et  en  cela  ils  ont  I'appai  d'un  grand 
noml))Te  d'arrdto.  . 

Oa  Vwidrft^-j^ea  trouver  HftUirol  de  foire  entendw,  ~ 
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d'abord,  Marcad6 ;  car  notre  Code  ayant  reproduit  "  sos 
id6e8  "  8ur  les  principes  g^n^raux,  I'applioation  qu'il  en, 
fera  dans  respece  nous  'sera  d'an  grand  enseig^ement : 

"  Cette  obligation  (alimentaire)  n'est  pas  indivisible ; 
"  car,  soit  los  aliments  en  nature,  soit  I'argent  an  moyen 
"  duquel  on  se  les  procurera,  peuvent,  sans  aucun  d6ute, 
■^  "  6tro  foumis  par  deux,'trois  ou  quatre  personnes.  O'est  ce 
"  que  dit  fort  biep,  dans  son  ExtrictUio  labyrinthi,  lo  c6l6bre 
"Dumoulin,  que  Toullier  pourtant  indique  comme  antoritS 
"  a  I'appui  de  son  opinion :  quamvis  quia  pro  parte  vivere  nan 
''possit,  tamen  oiifiienta  dividua  sunt ;  id  est  res  quihus  (demur, 
"  JMTO  parlefliive  ah  uno  sive  a  pluritms,  jtrteslari  possunt  ul  ntUura 
"  et  e^cperienlin  docent.  Divisible  par  le  fait  et  aux  yeux  de  la 
"  raison,  la  dette  des  aliments  Test  aussi  dans  la  volonte ' 
"  expresse  du  legislateur,  puisque,  d'apres  I'art.  208,  ils  ne 
..."  ?PM  J^!^?4i8-qufiifa««i»  ^o/^^ 

-  "  les  doU.  Ainsi,  s'ils  sont  dus  par  deux  enfants  d'ont  I'un 
"  est  moiti6  plus  riche  que  I'autre,  ce  derniei  ne  devra  6tre 
"  condamnS  qu'a  un  tiers,  et  le  premier  k  deux  tiers.  Done, 
"  d'apr^s  I'article  208,  non  seulument  il  y  aura  des  parts ; 
"  mai8,de  plus,  ces  parts  sont  souvent  in^gales." 

"Maintenant,  cette  obligation  n'est  pas  solidaire." 
1  Marcad6,  no.  tlG. 

Quant  a  cette^questibn   de  la°  solidarity  de   la  dette 
alimentaire,  la  raison  n'admet  aucun  doute :  car  la  solida- 
'nt§  ne  se  presume  pas,  elle  n'existe  que'^ar  suite  d'nne 
cbnyention  ou  par  un  texte  precis  de  la  loiy  art.  1105. 

Gette  opinion  de  MaTcad6  n'est  pa^  isolee,  loin  de  la, 
comme  nous  aliens  voir : 

"  A  notre  avis,  disent  Aubry  et  Ran,  I'obligation  alimen- 
"  taire  n'est  ni  indivisible,  ni  solidaire. 

*'  Si  le  contrnire  a  6te  admis  par  I'ancienhe  jurisprudence 
"  en  ce  qui  concerne  les  enfants,  ce  n'a^td  que  par  une 
"  fausse  interpretation  de  lois,  qui,  d'ailleurs,  n'ont  plus 
"  aujourd'hui  aucune  force  obligatoire."  6  Aubry  etBau, 
p.  105,  note  18.  .. 

"Je  ne  crois  pas  pouT  mon  compte,  dit  A  son  tour 
"  Demolombe,  qu'il  soit  possible  de  caract6riser  ains'i  d'nne 
"  mani^re  thfeoriqne  et  ahsoine.  la  dette  Ifeg^le  4'aliments, 
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"  et  il  me  parait  plus  vrai  de  dire,  en  rtgleg6n6rale,  qu'elle 
"  n'est  ni  solidairo  ni  indivisible. 

"  ElllB  n'est  point  solidaire ;  car,  aux  termes  de  I'article 
"  1202,  la  8olidarit6  ne  pent  avoir  lieu  deplein  droit,  qu'en 
"vertud'une  disposition  de  la  loi ;  or,  aucun  texts  n'a 
"  6tabli,  pour  ce  cas,  la  solidarit6. 

"  Elle  n'est  point  indivisible,  car  I'objet  m6me  de  cette 
"  obligation  est  trds  divisible  i-et  c'est  Dumoulin  lui-m6me 
"  qui  le  d6clare :  Qmmvis  enim  quis  pro  parte  vivere  rum  hossit, 
"  tamen  alimenta  dividua  sunt :  id  est  res  quibus  alemur  pro  parte 
"  sive  ab  una  site  a  pfuribus  prcestari  postuntr  4  Demolombe, 
76. 

Laiirent  est  encore  plus  cat6goriquft,  et  I'arrfit  qu'il  rap- 
porte  ne  pent  inieux  s'appliquer  qu'A  I'espdce.  ' 

"  L'opinion  genfirale  a6t6  longtemps  que  la  dette  alimen- 
"  taire  est  tout  ensemble  solidaire  et  indivisible  .  .  .  Nous 
"disons  que  c'est  une  erreur,  et  I'erreur  est  tellement  6vi- 
"dente  que  I'on  ne  con9oit  pas  qu'elle  ait  pu  r6gner  aussi 
"  longtempai^;^  8  Laurent,  no.  66. 

'^(La  Co^r^d^  Cassation  a  jug6  en  ce  sens  que,  la  d^tte 
"  fllim^taire  etant  divisible,  celui  qui  est  actionn6  n'a  pas 
"  m6me  le  droit  de  mettre  eii  cause  les  autres  d6biteurs ; 
"  chacun  est  tenu  personnellement  dans  la  limite  de  ses 
"  facult6s.  S'il  est  condamn6  dans  cette  limite,  il  n'a  pas 
"le  droit d'exercer  un  recours  contre  les  autres  d6biteurs, 
"  d6s  lors  il  ne  pent  pas  les  mettre  en  cause."  8  Laurent' 
no.  68,  p.  96.  .  ' 

C'est  une  application  du  principe  g6n6ral  6tabli  pal 
AubryetRau: 

••Enfin,  lorsque  plusieurs  personnes  se  trouve  simulta- 
"n6ment  soumises  k  I'obligation  de  fournir  des  aliments, 
"  ohacune  d'elles  n'en  est  cependant  tenue  que  ppur  sa 
"  quote-part."  Aubry  et  Rau,  p.  104 ;  et  k  la  note  18,  p.  105 

En  admettant  m6me  I'indivisibilit^  de  I'obligation  ali-  ' 
mentaire,  la  procedure  adopt6  par  l'intim6  ne  serait  pas 
valable;  •  ,,      .    -^  -  ^^^  ^^  ^^^^    „         .^^^^ 

"Lorsqu'il  r6sulte,  soit  de  la  nature  de  I'engagement  ' 
"  soit  de  la  chose  qui  en  fait  I'objet,  soit  de  la  fin  qu'il  est 
Yoh  v.,  Q.R  y  = 
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"  destiny  It  nvtnplir,  que  riuteution  dos  parties  ou  du  dispo- 
"  saut  o  6t6  que  la  dette  uo  piit  s'acquifter  partiullement, 
"  dans  ce  oas,  chapun  des  d6bitenrM  peut  6tre  pourauivi  et 
"  doif  6tre  condainn6  pour  la  totalit6  de  la  dette,  Hauf  son 
"  rectours."'  4  Aubry  ot  Ruu,  67,  et  k  la  m6me  page,  note  48, 
"  il  est  dit :  " DanH  ct?  i;aH,  comrae daiiHcelui  quo pr6voit  lo 
*'  U.O.  4  de  I'artitlo  1221,  le  d^biteur  pioursuivi  pour  la  total- 
'4t6  de  la  dotte,  ne  peut,  par  lea  rai8onsd6j&  indiqufies  en 
"  la  noto  86,  mettre  eu  cause  ses  codSbiteurs  pour  faire 
"  divisor  la  condamnatiou."  * 

ZacharioB  (t.  3^  p.  696) ;  Valette  (t.  1,  p.  446) ;  Duvergiet 
(sur  Toullier) ;  Larombiero  (sur  art.  1221,  uo.  86) ;  ne  sont 
pas  d'un  8outiment  dilfdrout,  \  ' 

Voir  auHsi  J.  Pal,  48-2-698;  et  621.  129. 

Fortin,  for  tho  respoiident : — 

II  ne  s'agit  en  cette  cause  que  d'uuc  question  de  frais. 

I^s  parties  sont  le  raari  et  la  femi^e,  et  sont  sfepar^es  ^ 
de  corps  et  do  bions  depuis  18'78.  ■   ■  ^  ' 

Dans  lo  mois  d'aout  ISSI,  Pierre  Fr6d6rio  Lefebvre,  leur 
geudro,  prit  uj^b  action  pour  pension  alimentaire  contro 
rintimd  seul,  par  laquelle  il  r6clamait  la  somme  de  |40 
par  mois  coxhine  aliments  pour  lui  et  sa  famillo. 

L'intim^  so  voyant  poursuivi  seul  pour  une  obligation 
commune  a  lui  ot  h  sa  I'emme,  ot  sachant  que  cette  dor- 
niere  6tait  mdme  plus  que  lui,  on  6tat  do  payor  une  part 
do  cos  aliments,  dans  lo  cas  ou  Lefebvre  y  aurait  droit, 
institua  la  presentc  action  pour  mettre  I'appelante  en 
cause,  afin  qu'elle  fut  condamn6e  arec  lui,  s'il  y  avait  lieu, 
au  paiement  do  telle  partie  de  cotte  pension  qu'ella  so 
trouverait  en  etat  de  supporter,  suivant  ses  facult^s  et  sos 
moyens. 

L'intim6  avait-il  le  droit,  assigne  seul,  de  prendre  la 
prdsente  action  pour  faire  condamner  I'appelante  k  payer 
une  partie  de  la  pension  alimentaire  r^clam^e  ?  Telle  est 
la  seule  question  &  decider.  ~ 

Nous  croyons  que  raffirmative  ne  saurait  souffrir  de 
4bntd  s^riaux. 

\  I.  Sons  I'ancien  droit,  on  consid^ravt  la  dette  alimen- 
t&ire  eomiae  goHdi 
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pouvait  toujonrs  s'sdrewer  A  un  a«al  des  dfibiteurs,  gauf 
recoara  do  ce  dornior  contre  lea  autres  co-d6bitoars.j 

Pothier,  Contrat  (k  mariage,  No.  891 ;  Nouveau  DfeniBark 
Vo.  aliments;  Guizot.  Vo.  afiments^  vol.  I,  p.  819;  ImuzJi 
V.  Conmismnt  el  vir,  5  L,  0.  J.,  p.  99.  '      j^ 

"4poioimement  la  dette   alimentaire  6tait  considlt^e 
"comme  golidaixe,  saus  difflcult6."    (Sirey,  art.  206,  n  ip* 
et  autorit^s  citfeep  par  lui.) 

44.  **  La  8olidairit6  parait  avoir  6t6  admise  daus  I'ancien 
^  "  droit,  du  moins  enlreles  en/ants,  (Pothier,  No.  891 ;  Nouveau 
''^D^nisarl,  Vo.  alimenls  $  4,  No.  8),  et  mdme  aussi  entre  le 
''pire  et  la  mire;  et  cette  doctrine  a  trouvfi  encore,  dans 
"notre  droit  "homreau,  de  nombreux  partisans,  (Paris 
;  80  fructidor  an  j^  Robin ;  Sirey,  1807,  11.  '779 ;  Oolma^, 
"28  f6vrier,  1818,  girey,  1814,  II,  8  ;  Riom,  16  man  1880, 
"Trabert,  Sirey,  1888,  II,  674;  Delvincourt,  t.  I,  p.  87, 
"  no^e  6 ;  Toullier,  t.  II,  No.  618 ;  Prudhon,  1. 1,  p.  449."— 
(Demolombe  t.  IV,  No.  68  y 

IL  En  France,  sons  I'empire  du  droit  nouveau,  la  ques- 
tion de  savoir  si  la  dette  alimentaire  est  solidaire,  comme 
cel|e  de  savoir  si  elle  est  indivisible,  est  vivement  coutro- 
vers6e.  .  ,  „-^ 

Plusieurs  systomes  divisent  les  auteurs,  et  la  jurispru- 
dence «it  loin  d'etre  fix6e. 

(Voir  Sirey  art.  206,  No.  19  et  aulorites  cities  par  lui,)     . 

Quoiqu'il  ettsoit,  la  question  qui  nous  occupe  est  r^solue, 
dans  le  sens  que- nous  soutenons,  par  la  pli^art  des 
auteurs.  mdme  par  ceux  qui  pf6tendent  que  la  dette  ali- 
mentaire n'est  ni  solidaire  ni  indivisible,  et  plusieurs 
arrets  out  consacre  cette  doctrine. 

Demolombe  soutient  que  la  dette  alimentWre  n'est  ni 
solidaire,  ni  indivisible;  voici  cep6ndant  ce  4u'il  dit  ati 
sujet  de  I'action  en  reclamation  d'aliments :  ' 

"II  rtsulte  de  tout  ce  qui  prficdde,  que  le  demandeur 
"en  aliments  devra  mettre  en  cause ^es  diffferentes  per- 
il sonnes  quisont  tenues  en  mdme  ^inps  de  lui  en  fournir ; 
I  car  lejAglement  ne  peut  se  faire  que  par  la  compar&ison 
!!  ^^  ^?^  fecPltfa  respectives.  8*11  ne  lea  mettait  paa  en 
"  oausfl  le  dileHdeuf,  sell  assignfi,  pounait  lm-in«me  ST" 
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"  HppoliT  an  procAs,  «<t  ■outenir,  on  tous  cas,  ainsi  quo  jo  lo 
"  disais  tout  A  rhuar«\  quo  colai  qui  r6«lam«  1«*8  alimouts 
"  doit  Air*!  con8id6r6  (>omra«<  d'auUut  pluH  richo  de  tout  co 
"  qu'il  aurait  droit  d'obtonir  doa  autron."— (t  IV,  No.  (JO.) 

Larombiero,  art.  1221,  No.  86,  t.  II,  p.  756. 

Boilcux,  t.  I,  p.  611,  dit: 

"  Au  r^HumC*,  le  demandenr  en  aliments  peut  poursliivro 
"  Himultan^munt  tou8  ceux  qui  sont  teuus  do  lui  on  four- 
"  nir ;  mais  il  p<'ut  aussi  former  sa  demande  couti'o  uir- 
"  soul,  ou  6gard  aux  faoultfes  do  ce  dernier,  sauf  k  lui  k 
"  mettro  ©n  cause  ses  oo-dfebitdlirs,  et  dans  tons  les  cas, 
"ainsi  que  nous  Tavons  d6jA  dit,  son  recours  contre  eux, 
"  en  proportion  de  lettr  fortune." 

Et  cot  auteur  cite  un  grand  nombre  d'aatorit6s  et  d'ar- 
rAts,  k  I'appui  4b  cette  proposition. 

Voir  aussi  un  arr6t  do  la  Cour  d'Appel  de  Douai, 
(Dalloz,  P.  1856,  2,  64),  dans  lequel  on  lit : 

"Que  la  dettq  alimentaire  particip<^  |L  la  fois  du  carac- 
"  tAre  de  la  solidaritfe  ot  do  celui  de  rin^ivisibilitg ;  qu'il 
"  en  rteulte  que  celui  qui  veut  obtenir  dos  aliments  n'ost 
"  pas  oblige  de  diriger  en  m^mt^  tobps^  son  action  contre 
"  tons  les  oblig68  ;  qu'il  peut,  au  doiitrairo,  s'adrosser  k  Tun 
"d'eux  soulement,  wauf  lo  recourii  do  colui-ci  contre  ses 
"  co-oblig6s,  soiten  les  appelant  en  cause,  sott  aiUrement." 

Voir  encore  uu  arrfit  do  la  Cour  d'Appel  de  Pau,  (Dalloz, 
P.  186*7,  2,  197)  qui,  tout  en  d6clarant  "qu'il-  n'existe 
"ancune  disposition  do  la  loi  qui  imprime  le  caractdre 
•^de  solidarite  aux  obligations  alimentaires,  decide  ce^en- 
"  dant  que,  rien  no,  s'oppose  a  ce  que  I'un  des  d6biteuTs 
"soit  coudamn6  k  les  acquitter  on  totality  &  defant  des 
"autres,  sauf  son  recours  contre  eux  pour  les  parts  mises 
"a  sa  charge." 

III.  Passant  a  notro  jurisprudence,  nous  trouvous  deux 
arrdts  ^ans  le  mdme  sens. .  " 

Le  premier  a  6t6  rendu  par  la  Cour  Sup^rioure  en  1870, 
dans  une  cause  analogue  a  la  pr&ente,  (Labelle  et  vir  v 
LabeUe,UL.C.J.,p.81.) 

Le  dernietestde  1884,  Valiquette  v.  Valuptette  Sf  al.,  M.  L. 
B.,  1  C.  S.,  p.  129.    Cet  arrdt  a  6t6  rendu  aur  une  d^fensQ 
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eJl""  !2jf  ''"*"'*  '*  •'''*'"^  ^"*  J"*^  »»  «»^"t«  (»«  28 
Tim-^  ?"■  "■*«*"*''"  *^"  •'»  <^  «•  P"»r  1886,  vol.  I. 
p.  116).  doiix  deB  d6lendeur«  a«8ign6s  m,  premier  liou 
funmt  x3ondamn6s  A  pay.,r  uno  ..rtaiue  «,min«;  un  des 
d6h,ndourH  m,B  .-n  c,u.i,  mt  suhhI  condamn*  Aj^ayer  une 
part..,  do  la  pousion  r6clam6e.  un  autre  d,'  co«  dlrnien,  fut 
aoquitt^,  et  oufan,  uno  fill«  de  la  demandoresse  principaK. 
1Z\  TT^^'  ^''  coutribuer  .a  argmit.  a«  eoutien  d^ 
sa  mdre,  fut  condamn6  A  la  rt^covoir  ot  A  la  loger 

Got  arrdt,  co  nous  si^mble,  d6montre  la  sagesso  de  la 
doctnnc  quo  nous  soutonons. 

to.!!'  ''"''*  f'agiMl  apr^s  tout?    D'accordor  au  demandeur 
tout  ce  quil  lui  laut  pour  vivro,  et  de  condamner  tous 

rS^lr^rZ^'  ''  '^^'  ^^"^  '''  '^-^  '^  '^-^^ 

BhH  lors  pourquoi,  si  lo  doi^andour  pour  une  raison  ou 

pour  une  autre,  ne  dirigo  son  action  que  contre  I'un  des 

d6bitjurs.  refuser  A  ce  dernier  le  droit  de  mettte  tous  les 

obhgfe  en  cause  pour  faire  faire  le  r6glo«HM.t  et  le,  partage 

de  cette  detteV  De  quoi  peuvent  se  plaindre  its  co-dfibit- 

eursainsiappelfis  en  cause?  Qnt-ilsplusdefrais  A  payor? 

au^contraire    ils  n'auront,  tous  ensemble,  que  les  frai^ 

dune  action  A  supporter,  tandis  que.  autrement,  chacun 

aurait  A  supporter,  seul,  les  frais  d'un  proces       ' 

.      Et  puis  cominqnt  faire  ce  reglement  de  la  dette  ei 

8en<;e  les  uns  des  autres  ?  ^-^-^ 

140  par  mois.      J'fitablis  que  mon    co-oblig6-4n   son 
absence  au  proems  et  A  son  insu-est-Bn  €tat  de  payer  les 

Q^l^ulrt'^  w"°""'' ^*  ^'^'^ '•■^  ^«  p^*-'^^-^^^^ 

unnLTM  t"'T  "'  '""^  ^^^^^  maintenue  que  pour 
un  quart  Main  enaiit,  quand  mon  co-dfebiteurest  recher- 
che A  son  tour,  il  6tablit  qu'il  est  incapable  de  payer  plus 
que  moi,  ou  bien,  ii  d6montre  qu'il  ne  pent  absllument 
n^  donner.que  sa  fortune  n'6tait  qu'un  fantome. et qu'au 
fond  ,1  est  lui-mfime  dans  I'indigence;  qu'arrivem-t-il 
alors  ?    Becommencef  contre  moi  ?    La  .hn,.  ,.^;t  pp^^ 
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Hw  poNnihlo ;  miiiH  lie  valnit-il  pM  mieaz  toat  r6fiflor  «n 
m^mc  toiiipR  (liiiiH  line  n<>u1o  cauNi^?  Lo  (Ifliuaiidnnr  qni 
ponvait  nvoir  dVx<;ell«»nt«H  ruinoiiH  de  ii»  fi'adrcMor  qa'A 
moi  B<>nl,  car  In  bt>«()in  no  p(>at  fi^adru  attnndn>,  le  doman- 
dj'urdrtvra  iioutenir  inm  procAB  au  lieu  d'un! 

Kt  HI  iiouH  liomiiioH  dix  d^^hitonra  aa  litm  dtulenx  ? 

Bt  puis,  mMI  faut  condamuflt  run  k  payor  ou  argent,  et 
un  ou  pluHiourH  antroN  k  logor,  commo  dans  la  <^aii8o  de 
Vatiquette  Sf  Valit/uetle,  ou  ^  loger  et  nourrir  alternative- 
ment  1«>  demandenr,  cumineiit,  oucore  unn  fois.  r^glni* 
tontes  4'«>8  qnt'stiona,  tous  r«>8  df^tails  daiiN  diveraes  cauB«B 
iiit>>nt6(>8  A  dfB  i&poqui'B  ditf6rout«'H,  eten  I'abHeiioe  de  tous 
int6re886HV 

TonteB  ceH  raiBons  nous  paraisseiit  couolnaiiteB,  ot  nous 
n'h^sitinH  pa8  A  iiouh  ranger  k  la  doctrine  de  raiicieh 
droit,  telle  qu'ello  est  oousacrSe  par  iiotre  juriBprudeuce. 

Que  la  dette  aliiiientaire  Boit  Holidaire  ou  non,-  peu  im- 
porte  pour  leH  tins  de  uotre  thdBe ;  qu'elle  Boit  diviBible 
ou  ilidivisible,  peu  importe  encore — aucuii  texte  ne^6cide 
la  chose — mais  ce-qui  est  important  daiiB  ces  caunet,  c'est 
que  e(>lui  qui  est  dans  le  beBoin  'soit  Becouru  et  le  Boit. 
auBBi  proinptemeut  et  avcc  auBsi  peu  de  frais  que  poBBible  ; 
et  que  ceux  qui  Bont  tenus  de  payer  Boient  tons  charg^B 
de  le  faire,  suivant  leuVs  facult^s  ;  or,  la  procedure  snivie 
en  cette  ^'ause,  et  dans  les  causeB  oit^es^  nouB  parait  )a 
meilleure  pour  atteindre  ce  double  resultat  si  desirable. 


/ 


BossE,  J.  (lor  the  Court)  : — 

II  ne  s'agit  en  cette  cause  que  d'une  question  de  irais. 

'Les  parties  sont  le  mari  et  la  femme,  et  sont  s^par^s  de 
corps  et  de  biens  depuis  1878. 

Dans  le  mois  d'aout  1887,  Pierre  Fr^d6ric  Lefebvre,  lenr 
gendre,  prit  une  action  pour  pension  alimenture  centre 
rintim^  Beul,  par  laquQlle  il  r6clamait  la  somme  de  |40 
par  mois  comme  aliments  pour  lui  et  sa  famille  Snr  ce,  le 
d6fendeur  poria  contre  sa  fen^me  une  action  dans  laquelle, 
apr^B  avoir  all6gu§  que  le  oemandeur  principal  6tait  le 
mari  d'une  fille  issue  de  leur,ipariage,  que  I'oblig^tion  de 
fottmlr  lea  aliments  fetaii  commune  an  marl  et  A  la  femme, 
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ot  que  la  fomine  avait  dt^a  biouH  pl,„  que  aafflaa.it.  pour 
lui  porm.,  tn.  d«  payor  aa  part  d,<  ponnion  ;  il  con.  luait 
A  ceque  lad6f«nd«n.a,«  fat  condamiifee  A  intorvenir  daiin 
lacaaaedtt  Pierre  tV^dftric  Ufebvro  oontn,  l«  dmnaiidour, 
pour  y  «tro  partie  d^fenderoaae  aveo  lo  d«mandeuT ;  A  ce 
qu«  le  jug«ra«ut  A  «tr«  rendu  «n  la  dite  .au.e  aoit  com- 

.'.'  ""V"*,'  ^^'H""  ''"  *"'""  '•*"""•  '^^'^^n"  I"  c"  ox\  la  d«- 
mande  da  dit  I^febvre iierait  a<crord^!e,  A  m ^m^ /a  ./*«/«..*,. 
r««  y  wi/  ro«,/am»^  cotyinntement  «»«•  /« ,&«a«./«ir  5«iw,«/ 
m  faculty,  et  net  mojfm*,  aelon  qu'il  plaira  A  oette  Cour  de 
ordonnor  on  capital.  int6r«ta  et  fraia,  au  paiement  de 
ladite  pension  alimentaire  ;  A  ce  <,ue  A  d^faut  par  la 
d6feudere88o  d'intervenir  en  la  dite  cauae  jwur  ay  porter 
"  parole  dfefendereaae,   la  dfifeuderease   soit  condamn^e  A 
payer  an  demandeur  telle  partie  de  la  dite  pension  ali- 
mentaire  et  des  fraia,  qni  sera  jugfie  6tre  la  i^ojmtion  dam 
latnielle  la  dite  d4tmdere»»e  doH  eontrihuer,  et  que  le  deman- 
deur pourrait  6tre  condamn6  A  payer  au  dit  Lefebvre  A  ' 
j  oause  du  refus  de  la  dite  dfefenderesae  d'intervenir  en  la 
^  dite  cause,  le  tout  ave<;  dipelis  des  prfisentes  contre  qui 
de  droit,  distraits  aux  soussignfes.-Le  demandeur  d6clare    - 
A  la  dfelenderesse  que  dans  le  cas  ou  elle  refuserait  d'in- 
'  tervenir  en  ladite  cause,  il  contestera  la  dite  action  aux 
risques  et  p6ril  de  la  dfefenderesse  et  du  demandeur." 
Oette  a<!tion  6tait  A  peine  rapport6o  en  Cour  quo  le  de- 
mandeur principal  quitta  la  Province  et  alia  s'aablir  aux 
litats-Unis.  et,gur8on  d6faut  do  lournir  id  cautionnement 
judicatum  solvi,  son  action  fut  renvoyte.     II  ne  sWissait 
plus  alors  entre  le  mari  et  la  femme  que  des  frais  encour- 
rusjusquicettedatesur  Taction  port6e  par  le  mari,  et 
pour  ces  frais  seuls  la  dfifenderesse  a  produit  une  contes- 
tationdans  laquolle  elle  alldgue  en  somme  que  lea  ali-' 
ments  rficlam^s  par  iVtion  principale  n'6taient  pas  soli- 
daires  ni  indivisibles  Imtre  elle  et  son  mari.  que  ce  der- 
nier navait  pas  d'action  contre  elle,  et  que  si  elle  6tait 
tenue,  elle  ne  pouvait  I'fttre  que  sur  action  qui  aurait  £t6 
directement  port6e  par  le  demandeur  principal. 
En  preure,  il  a  6t§  6tabl'i  que  le  mari  comme  la  femme 
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■olidaHt^  eiatro  1a  mnri  flt  la  femm«,  •  condAinn6  c«tt«  4||f 
niArt*  aui  fralg 

C'eit  c«  Jagnmont  (pw  eii  port*  dwvnnt  cott«  Cour  «t 
Vapp^l  louljtvtf  1«  vieillu  ^jauNtion  do  ««voi« :  ai  la  d«ittfl 
pour  alinuMitfi  duo  par  lea  unfaiita  oa  par  lea  p^r«  vt  miro 
eat  Nolidairia,  ou  ai  nlle  eat  indiviniblo,  ou  aeiiluinont  con* 
Jointo. 

DiiiiH  III  dottriiiu  la  th^torio  do  la  Rolidurit^!  a  6t6  recoil- 
nu«  |>ar  <iuolqu»'H-un»,  «'«ll"  d'indiviailiilit^!  par  un  pluH 
grand  nombro,  ut  t«tiHn  cello  d'nno  detto  M>fil<^inont  coii-^' 
joint«)  par  la  plupart  dea  auteura  modornea. 

II  in«)  parait  quo  I'ou  no  pout  dire  <iue  lea  alimonta  aont 
aolidairea  daua  le  aena  ordinaire  du  mot,  et  que  I'^n  no 
pout  dire  non  pina  qae  dana  le  m6me  ae(ia.da  mot  'ils 
ioient  indiviaiblea. 

II  eat  clair  qu'il  n'y  a  paa  de  adidariti  de  nature  h  faire 
condamni>r  I'un  dea  d^bite^ra  au  total,  A  tout  ftv^nement 
ct  Sana  autre  condition  que  ct^llo  du  reconra  contre  aea  co- 
d^bitenra  pour  £tre  ren^^dprad  ;  et  q'uil  n'y  a  i>aa  non  plua 
indiviaibilit^  dana  le  iMma  qu*une  purtie  de  la  dolte  no 
puiaHo  Atre  acquitt6e  par  "I'un  dea  co-d6bit<$ura,  ou  non 
plna  que  loa  alimenta  eux-mdmea  ue  doivent  6tre  deman- 
d's que  potir  partie,  ai  le  or'anoier  poaa^de  d'aitleura  qael- 
que  ressource.  \ 

Si  le  demandeurpeut  gagner  aa  vie  pour  partie,  on  a'il 
a  quelquoa  revenus,  maia  inauffiaanta  pour  le  faire  vivre  ; 
dftQS  cea  deux  caa  on  ne  pout  condamner  le  d'fendeur  h 
toute  laaommequi  aerait  n^cebsaire  pour  £»ire  vivfe  le 
demandeur.  Si  le  ddfendeiir  n'a  que  dea 
on  ne  le  condamne  quIlNiluivant  sea  mqj 
Ton  ne  fait  qu'appliqner  I'article  169. 
^  re9oit  dea  autrea  enfanta  une  pension,  on  doit  diminucr 
,.  en  proportion  celle  qu'il  demande  ^  on  doit  ausai  I'aug- 
la^iiter  oa  la  diminuer  anivant  la  fluctuation  dc  la  for- 
ivers  enfanta.  Done,  paa  de  solidarity  ni  d'in- 
dahs  lie  sens  ordinaire  du  mot;  mais  chacun 
06  <lQj|Ugei;t  payer  jiisqu'&  concurrence  de  tout 
lest  ndcSmMe,  et  sauf  s«n  recours.  Done  encore, 
enfant  est  assign'  seul  eicondaran6  seul,  il  peut, 
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par  nne  ti^tion  lubcidiaim  i»t  dl^rt«,  i<*  mittmhonrMt       " 
p»r  l«ii  «utr«>ii  eii  prot>ortioir  do  Uur*  tiioyen*.  «i  •il  a  < ♦! 
<lroit  aprAa  IWtion.el  1«  jugmnwtit,  poutquoi  n«  piiut-il 
pM  I'oi«rc«r  Bur  raction  principals  avant  jug«m«ot,  jwur    . 
IhIm  dAj^MT^jr  «m«  luH  autroM  oiifantii  p«<uv«iit  payer  dt 
iiiAii^jTdu^  ^iii.  ft  doivoiit  comnui  lui  <Mmtribuur,  on  him  y 
*%jU6hr  ohtoiiir  <uiitriidit;JU)ir<>m4mt  «v«'o  l««  antrt^M 
Ih  nf>UH  iHratioii  Judi«;iairu  du  la.cjuotil6  do  la  pen- 
A^lfj^  <^tro  pay('«  tui  raiMoii  do  la  |)oi4itioii  <li'H  ho«(>inM,  don    , 
reasonrooH  da  donmiidour,  ot  asMooir  ainii  coiitro  toaa  i»our 
I'avinir,  ot  Io»iu£inoH  oirt^ouataiicoa  Bubiiistuiitfia  quotit^ 
do  ta  ronto.  i*.  . 

Cette  th6orio  a  6t6  adopt6e  iwr  la  plupart  dea  com- 
luontatoura  modurnoa,  et  m«inu  par  pluiiours  lous  I'an- 
ciun  droit.  Ello  oat  Hurtout  admirablemeiit  d^veloppte 
par  Demolombo,  voK  2,  du  inariagu  No.  06,  et  il  en  fait  k 
la  page  81,  le  r^auind  j^ant :  "  II  r(;8ulte  d'aillcursdo 
"  tout  ce  qui  priu^de,  qi^Pe  deinatiduur  on  aliiiiontH  de- 
"  vra^mettre  on  oauae  loli  diff%ront»8  poraoniies  qui  sont 
"  tonnes  en  infiuie  tempa  do  lui  en  fouruir  ;  car  le  rigle- 
"  ment  ne  piiut  ho  I'airw  que  par  la  coinparaison  do  leurs 
"  faoult68  rospectivoH.  S'il  ue  lea  mettait  pas  on  cause,  le 
"  ddfendeur,  seul  assign^,  pourrait  lui-mdmo  les  appeler 
"  au  proems,  et  souteuir,  en  tout  cas,  ainsi  que  jq  le  disais 
"  tout  &  rheure,  que  celui  qui  reclame  lep  alimonts  doit 
"  6tre  conNid6r6  corame  d'autant  plus  riche  de  tout  ce 
"  qu'il'aurait  droit  d'obtenir  des  autres." 

VidA  dans  le  mdmo  sens,  2  Laroinbiire,  p.  261,  No.  8d. 
6  J^bry  &  Ran,  parag.  668,  p.  106  et  suiv.,  et  la  coUeo- 
tm  d'opinious  d'auteurs  et  d*arr6ts.cit68  par  Demolombe, 
et  Aubry  &  Rau,  qui  contient  .tout  ce  qui  a  6t6  6crit  snr 
cette  matidre. 

Je  suis  done  d'opiniou  qu'eli  droit  le  mari  avait  pu 
porter  son  action  contre  sa  femme.  Mais  il  s'est  8ouley6 
dans  l6  d^lib^r^  une  question  dont  il  n'a  pas  6t6  fait  "men- 
tion dans  la  plaidoirie.  'C'est  celle  de  savoir,  s'il  y  a  lieu 
d'appliquer  la  compensation  de  d^peus  de  Tanciennfl  ju- 
risprudence. 

L'Ordonna^ce  de  1667,  tjtra  81,. Article  1,  la  d^fendait 
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dans  td^s  Ins-.-caa^  itfSis  la  jurispradonco  avait  cr6^  des 
'exoeii^iohs,  et  eiitre  atilros,  cellu  r^ultant  do  la  proch'e 
parents  entre  leji  plaideurs :  "  II  est  d'usage  dans  ces  cas, 
"dit  PigeaH,  vol.  I*  p.*4l7,  de  compenser  les  frais,  afin 
"  de  tirelr,  tout  de ,  suite  les  parties  des  occasions  de  se 
"  heurter  et  de  e'envjenimeir  davantage.  Oe])endant  lors- 
"  que  la  pretention  de  celiH^qui  succombe  •  6tait  visible- 
"  ment  mauvaise  et  une  vexation,  on  le  condamnait  assez 
"  ordinaireinent  aux  d6pens." 

Pothier,  procedure  No.  409,  affirme  aussi  Texistence  du 
mdme  usage,  et  il  a  ete  formollement  cousacr^  par  I'art. 
181  du  Code  Kapcileon :  "  Pourront  n6aninoins  les  d^peus 
"  6tre  compenses  en  tout  ou  partie  entre  conjoints,  ^scen- 
"  dants,  descendants,  freres  et  sceurs  ou  allite  au  >ttidmu 
••degre." 

-  *Carr6  &  Ohauvejiu,  Question  667  et  seq.,  ct  DallOz 
R^p.  Yo.  frais  &  d^pens.  No.  74  et  seq.,  nous  en  donnent 
de  nombreux  exemplcs.  L'article  131  du  Code. Napoleon, 
n'a  pas  ete  reproduit  dans  notre  Code.  Mais  notre  article 
478,  en  laissaut  aux  tribunaux  le  droit  de  miiiger  ou  com- 
penser les  d^pens  suivant  les  circonstances,  leur  donne  a 
ce  Bujet  Un  pouvoir ,  discr^tionnaire,  et  je  s^is  d^opinion 
*^  ^que  la  Cour  en  Tappliquant  doit  diviser  les  frais. 

Mais  il  y  a  pour  c'ela  une  autre  raison.  Lors  du,  renvoi 
de  Taction  principaiei  Taction  prise  c6ntre  la  femme  n'Stait 
pas  contestee.  Elle  a  eik  continu^e  par  le  mari  sans  autre 
int6r6t  que  celui  d'obtenir  contre  sa  femme  les  frais  alors 
«ncourns,  peut-i&tre  $20  a  |2&  ;  de  son  c6t6,  la  femme  n'a 
pas  craint  de  risquer  pour  cette  minime  somme  tons  les 
frais  d'une  contestation  en  Cour  St^pdrieure,  et  ceux  du 
proces  en  appel.  Le  simple  int6rdt  p6cdniaire  n6<^avait 
pour  Tune  conime'  pour  Tautre  des  parties,  juatifier  ni 
mdme  excuser  nn  pareil  litige.  II  doit  avoir  sa  canse 
dans  la  m^sintelligence  dej&  existantet  et  4an8  ces  coniP' 
'  tions,  il  me  parait  raisonnible  de  dire  qneij  le  mari  et  la 
femme  n'ont  plaid6  que  pour  de^s  fraia  et  sans  autre  intS- 
r^t  que  la  gratification  do  leurs  haines  rdciproqnes,  la 
Cour  .ne  pent  sa&ctionneif  une  semblable  conduite,  et 
qu'elle  doit  exercer  sa  discr^tio^  pour  dire  que  chaque 
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partie  devra  payer  ses  propres  frais  devant  les  deux .     '**■ 
conn. 
^The  judgment  in  appeal  is  as  follows  : — 

"LaOouretc *" 

"-Qonsid^rant  que  Tintim^,  poursuivi  pour'alimentst 
par  P.  F.  Lefebyre,  avait  le  droit  d'assi^ner,  comme  U  Ta 
fait,  Dame  Rose  Mainville,  son  Spouse,  et  que,  si  Taction 
prinotpale  n'eut  pas  Me  renvoy6e,  il  aurait  eu  droit, 
centre  I'appelante,  aux  conclusions  prises  contre  cette 
dernidre ;  ' 

'  "  Mais  consid^rant  que  la  contestation  en  Cour  Sup6- 
Vieure  a  6t6  engag^e  et  souteune,  de  part  et  d'antre,  tant 
devant  la  cour  inferieure  qu'en  appel,  pour  les  frais  seule- 
ment  de  Taction  principale  apres  entrito  en  cour  et  ayant 
contestation; 

"  Considerant  que,  dans  un  dSbat,  ppnr  un  intSrdt  aussi 
miuime,  entre  mari  et  femme,  sdpar^s  de  corps  et  de  biens, 
il  n'y  ayait  pas  lieu  d'accorder  les  frais  d'action,  et  qu'en 
antant  il  y  a  erreur  dans  le  jugeknent  de  la  Cour  Supe- 
rieure  dont  est  e^ppel,  sayoir,  1^  jugementp^udu  par  la 
Cour  Superieure  si^geant  a  Hontr6al,  le  I6me.  de  f^vrier 
1888; 

"  Cette  cour  proc^dant  a  rendre  le  jtigi^inent  que  la  Cour 
Superieure  aurait  du  rendr,e,  d^lare  ^ue  le  demandenr 
ayait  quant  au  capital  le  droit  de  pQfter  Tsiction  qu*il  a 
port6e,  mais  vu  qu'il  n'y  a  pas  lieu  d'iajnger  sur  les  con- 
clusions, en  raison  du  renvoi  de  Tacmin  principale,  met 
les  (Parties  hors  de  cour,  chacune  d'elles  payant  les  frais 
par  elle  encourus,  ta^ut  en  cour  inferieure  qu'en  appel." 
s  °  Judgment  reformed. 

Archatnbault  4*  Pelissier,  attorneys  for  appelant. 

Robidoux,  Forlin  4*  Rocher,  attorneys  for  respondent. 

(J.K.) 
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Coram  Dorion,  Oh.  J.,  Cross,  Bossi:  and  Doherty,  JJ. 
HARRIET  0.  GREENE  and  ALEXANDER  D.  TURNER 

'  K8  QUAL. 

{RespectivdftjlMnHlf  and  inter venant  in  Court  below), 

AND 


Appellant; 


FRED.  T.  MAPPIN 

(Defendant  in  Court  below), 
-.  RespondentT 

Interdiction  of  party  for  prodigality  during  pendency  of  suit—^^ 
Continuation  of  proceedings — Costs.  j^i|^' 

>^  ■ 
Held  : — 1.  Where  a  party  to  a  suit  is  interdicted  for  prodigality  pendente 
lite,  lie  ceases  to  be  capable  of  any  further  proceeding  in  the  cause, 
and  the  inttance  must  be  taken  up  in  his  behalf  by  the  curator 
appointed  to  him. 
2-  An  intervention  in  the  suit  by  the  curator,  for  the  purpose  of  assist- 
ing the  iutenlict,  isof  noeflect;  and  an  appeal  by  the  interdict,  so 
aHsisted  by  the  curator,  will  he  rejected. 
.S.  Whore  tlie  opposite  party  has  only  raised  the  objection  to  the  irre- 
gularity of-  the  pro<^eedi)iga/by  his  factum  and  argument  on  the 
appeal,  no  costs  will  bcTallowed  to  him  on  the  dismissal  of  the  appeal. 

Appeal  from  a  judgment  of  the  Superior  Court,  Mont- 
real (Tait,  J.),  May  81,  1887,  dismissing  the  appellant's 
action;  The  judgment  of  the  Court  below  is  reported  in 
M.  L.  R.,  3  S.  C.  893-402. 

The  case  was  argued  upon  the  merits,  but  the  judg- 
ment in  appeal  turned  solely  upon  a  question  of  proce- 
dure which  is  fully  e;^plained  in  the  opinion. 

March  18,  19,  1889.]  , 

R.  Laflamme,  Q.C.,  and  R.  Dandurand,  for  the  ai^ellant. 

N.  W.  Trenltolme,  and  S.  P.  Leet,  for  the  respondent, 
among  other  grounds,  submitted  that  all  the  proceedings 
had  since  the  interdiction  of  the  plaintiff  were  null, 
because  the  curator,  instead  of  intervening  to  assist  tho 
plaintiff,  interdict,  should  have  petitioned  to  take  up  the 
instance,  which  he  had  not  attempted  to  do. 
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BoBsi,  J.  (for  the  Court)  :— 
La    pr^sente    action    a    6t6 


v' 


a  6t6  port6e  par  I'appelante 
centre  lintimfe,  pourle  forcer  de  signer  un  acte  de  I'achat 
"^'"^^fPJ^^Vn^^  qu'elle,all6guait  lui  avoir  vendue. 

L'iititim6  d6fendit  A  cette  action,  et  au  cours  de  I'inBtan- 
(le,  la  demanderesse  fut  interdite  pour  prodigalit6. 

Turner,  I'appelai^t,  fut  nomn|6  son  durateur,  et  produisit 
une  demande  en  intervention  dans  laqti^le,  aprds  avoir 
all6gu6  Tinterdictibn  et  sa  nomination  comine  curateur  i 
la  demanderesse,  il  eoncluait  d  ce  qu'il  lui^permis 
d'mtervenir  dans  I'instance  et  I'assister  au  procds^  -1 

Cette  intervention  a  6t6  re^ue  par  lo  juge,  mais  elle  n'a 
^  "as  6t6  suivie  de  la  production  de  moyehs  d'intervention, 
^  et  il  ne  parait  en  fait  y  avoir  eu  d'autres  proc^duses  que 
la  presentation  de  la  requfite  et  le  jugement  qui  I'admet, 
quoique  instance  ait  6t6continu6e  avec  la  mention  dans 
le'  titre  des  procedures  de  A.  D.  Turner,  es-qualit6,  in^ 
tervenant.  ,5  -  *  ^ 

Par  jugement  rendif  en  Cour  Sup6rieure,  Paction  a  6t6 
^enVoy6e,  et  de  ce  jugen^ent  le  prfesent  apjJel  a  6t6  inter- 
jel6  au  nom  de  la  demanderesse  et  de  Turner,  son  cura- 
teur pour  I'assister. 

Je  ne  crois  pas  que  cet  appel  puisse  6tre  maintenu  ni 
mdme  re9ij  par  cette  Cour. 

L'interdit,  spit  pour  imb6cillit6,  dfemence,  fureur  ou  pro- 
digality, perd  tout  contrele  sur  ses  biens,  m6me  pour  les 
actes  d'adminiptration.  II  ne  pent  ester  en  justice,  et  les 
actions  qu'il  e^erce  sont  prises  pour  lui  par  son  curateur, 
de  mdme  que  l&s  actions  du  mineur  sont  prises  pour  Itii 
parson  tuteur.i 

Si  I'interdictton  a  6t6  prononc6e  pour  imb6cillit6  d6- 
mence  ou  fureikr,  les  pouvoirs  d-  curateur  ^  l'interdit 
8'aendent  6galement  aux  biens  et  a  la  pcrsonne,  parce 
que  les  biens  et  Ifl  personne  sont  6galement  en  danger,  et 
qu'il  faut  tons  de^x  les  proteger.  Si.  au  contraire,  I'inter^* 
diction  a  6t6  pronW6e  pour  des  raisons  de  prodigalit6 
les  pouvoirs  du  cu^i^teur  ne  s'6teJident  pas  A  la  personne' 
mawsejiletnent  aux  biens,  pourlaraison  que  ceux-ci  seuls 
sont  en  danger  et  qu'U  n'est  pas  nScessaiie  de  protfiger  la 
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peraonne,  parce  que  la  personne  n'a  pas  lieu  d'etre  prot6g<;c 
contre  Ja  folie'  partielle  qui  n'afifecte  que  les  biens ;  maiH 
dans  ce  dernier  cas,  quant  anx  biens,  IVffet  de  I'interdic- 
tion  est  aussi  ^tendu  dans  un  cas  oomme  dans  Tautre,  et 
ne  permet  k  I'interdit  ni  un  acta  d'adminisiration,  ni  le 
droit  d'ester  en  justice.  Tout  ceci  n'est  que  Tapplication 
de  I'article  848  du  Code  Givil,  et  des  principes  g6n6raux 
qui  r^gissent  cette  mati6re, 

Dans  I'espAce,  rintervenant  ne  conclut  qn'd  ce  que  per- 
mission soit  donn6e  au  curateur  d'intervenir  dans  cette 
cause,  afin  d'assister  Tinterdite. 

Ce  serait  Id  ee  qu'un  conseil  judiciaire  aurait  pu  faire. 
Mais  un  conseil  judiciaire  n'est  nommd  qu'&  celui  qui, 
sans  6tro  completement  insens6  ou  prodigue,  est  cepen- 
dant  faible  d'esprit,  ou  euclin  ^  la  prodigaIit6^  de  iftaniere 
3*faire  craindre  qu'il  ne  dissipe  ses  biens, 'et  ne  compro- 
mette  sa  fortune,  ^n  devoir  est  d'assister  celui  auquel 
il  a  6t6  nomm6  conseil  et  d'ester  avec  lui  pour  I'assister 
en  justice.  •      ■       '      . 

Dans  I'espdce,  ce  n'est  pas  un  conseil  judiciaire,  mais 
une  interdiction  qui  a  6t6  prononcee,  et  nous  en  trouvons 
un  acte  regulier  au  dossier.  '  ■> 

Par  consequent,  I'appel  pris  par  I'intervenante  elle- 
mSme,  assist^e  de  son  curateur,  ne  pent  6tre  re9U. 

Cependant,  le  jugement  de  la  Cour  Sup6rieure  a  ete 
rendu  dans  les  conditions  que  nous  venous  de  voir.  La 
procedure  qui  I'a  provoque  fki.  entach6e  du  mSme  vic« 
qtie  I'appel,  et  la  sentence  qu^debi^ute  Taction  ne  me  pa- 
rait  pas  reguliere ;  mais  nous'n'ayons  devant  nous  qu'tttt. 
appel  pris  par  I'intervenante,  ay^sist^  de  son  curatetir,  et 
nous  ne  pouvons  faire  autre  cjiose  que  de  le  declarer  irre- 
gulier. 

Quant  aux  frais  en  appej;  je  ne  crois  pas  qu'ils  puissent 
6tre  accordfes  a  I'appelantV. 

En  Cour  Siip6rieure,  apies  la  declaration  du  fait  de 
I'interdi^tion,  la  deriianderesse  ne  se  trouvait  plus  en 
cause,  elle  ne  pouvait  I'dtre  que  par  son  curateur,  et  I'in- 
tervention  aurait  du  faire  d6clarer  ce  dernier  demandeur 
en  reprise  d'instancd.    Cependant,  le  d6fendeur  a  conti- 
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nu§  168  procfedures,  et  8ur  I'appel  il  ta'a  pas  prie  le  mode' 
quil  aurait  pu  adopter  pour  le  faire  rejeter.  Ce  n'est 
qu'au  mfente  qu'il  a  invoqu6  ce  moyen. 

II  ne  me  paxait  pas  que  nous  puissions  recevoir  sa  de- 
mands des  frais  en  appej,  et  je  snis  d'opinion  de  ne  pas  la 
lui  accorder. 

'Tjie  judgment  of  the  Court  of  Appeal  is  as  follows:— 
"  La  Cour,  etc.,.^. 

"  Consid6rant  qu'au  cours  de  I'instauce  en  Cour  Sup6- 
rieure,  savoir,  avant  I'instructiou  du  proces,  la  demande- 
resse,  appelante,  a  eU  interdiie  pour  prodigalite  que 
I'appelant  Turner  a  6te  nomme  son  curateur,  et  qu'acte 
authentique  de  cette  interdiction  a  et6  alors  produit  au 
dossier; 

"Consid6rant  que  des  I'instant  que  la  sentence  en  in- 
terdiction a  6t6  rendue,  la  demanderesse  a  6t6  iucapable 
d  ester  en  justice  et  d'administrer  ses  biens,  et  que  son 
curateur  seul  pouvait  le  faire  pour  elle; 

"Consid6rant  que  la  requdte  en  intervention  produite 
parle  curateur,  pour  permission  d'intorvenir  dans  Tin- 
stance  en  Cdur  Sup6rieure,  pour  y  assister  I'interdite  ne 
pouvant  6tre  acoord6e,  est  sans  effet,  et  que  I'interdit^  a 
depuis  la  date  de  la  dite  sentence  en  interdiction,  cessi  • 
d'etre  partie  dans  la  cause,  et  n'y  a  jamais  depuis  et6 
repr6seni6e  par  personne  corapdtente-; 
■"Consid6rant    partant  que  toutes'les   procfidures   en 
Cour  Sup6rienre,  subsfiquentes  k  la  date  de  la  dite  sen- 
tence d'interdiction,  sont  nulles ; 

"Considfirant  que  I'appelante!  inteidite  et  assist^e  de 
8on  curateur.  ne  pouvait  comme  telle,  inter  Jeter  le  present 
appel,  icelui  est  d6clar6  non  avenu  et  rejet6  • 
"  Et  quant  aux  frais,  ' 

"Oonsid6rant  que  le  dfefendeur  et  intim§  a  proc6d6 
sans  objection  A  I'instruction  du  proces  en  Cour  Supfi- 
rieure.  et  n'a  fait  valoir  le  defaut  de  reprise  d'instance  par 
le  curateur,  que  dans  son  factum  et  k  I'audition  au  m6rite 
dovant  cette  cour,  et  qu'il  y  a  eu  A  cet  6gard  erreur  com- 
mune, il  est  ordonu6  que  chaque  partie  payera  ses  frais 
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8ur  I'appell  le  tout  sans  prfejudice  h  telles  procfiduree  kHre 
prises  on  Cour  Sup6rieure  que  los  parties  aviseront." 

\  Appeal  dismissed. 

R.  DanduMnd,  attorney  for  appellant. 
Mwiaren,  heet  Sf  Smith,  attorneys  for  respondent. 
(J.  K.) 

if^^i(^  The  parties  subsequently  intimated  to  the  Court 
thi'ir  readiness  to  file  a  written  consent  to  waive  the 
objection  to  the  form,  in  order  that  judgment  should  be 
rendered  -upoJQ  the  merits.  Thd  Chief  Justice  replied  that 
the  nullity  in  the  proceedings  could  not  be  covered  by  a 
consent     (j.  k.) 


February  26, 1889. 
Coram  T^ssiER,  tvoas,  Church,  Bossfi  and  Doherty,  JJ. 
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WILLIAM  S.  EVANS  \ 

{Plaintiff  tn'(jOurthelow), 
'\  AppAllant; 

LOUIS  LEMIEUX 

;.     {De/etntant  in  Court  below), 

A  Respondent 

..        ■  "a'^  ■ 

Responsibility— Art,    1055,  C.C.—Fall  of  wall— Caused  by 
/  defect  of  construction— Damages.^: 

Hbij>  :— 1-  WJiere  one  of  the  walls  of  a  burned  bull  iing  falls,  not  solely  as 
a  conseqnence  of  tbe  fire,  but  because  of  an  original  defect  in  its  con- 
fltruction,  the  owner  is  responsible  for  the  damage  caused  by  its  ruin. 
2.  The  loss  caused  by  the  interruption  of  the  business  of  a  person  whose 
premises^  have  been  destroyed  by  the  fall  of  his  neighbour's  wall,  may 
be  considered  in  the  estimate  of  damages. 

■  ■■■*»     ■  -■  •.      ' 

Appeal  fi?om  a  judgment  of  the  Superior  Cottrt,  Mont- 
real (JETTfe,  J.),  Sept.  1,  1887»  awarding  the  respondent 
$1550  damages.  The  judgment  of  the  Court  below  was 
in  the  following  terms : — 
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"  La  Cour,  aprds  avoir  entendu  la  plaidoirie  contta^io- 

toire  des  avocats  des  parties  snr  le  fond  du  proois  rnA 

entre  elles,  pria  uonnaissance  de  leurs  6oritureB  pour  Tin- 

•Btruction  de  la  cause,  examin6  leurs  piAces  et  productionr 

respectives,  entendu  et  dument  oonsidfirfi  la  preuve,  y 

,     compris  le  rapport  des  experts  nomm6s  par  I'interlocutoire 

•.  du  4  dficembre   1884,  et  les    depositions    des    tfimoins 

entendus  subsfequemment,  et  sur  le  tout  d61ib6r6 ; 

"Attendu  que  le  demandeur,   locataire    et    occupant 
d'une  maison  situ6e  sur  la  rue  St.  Henri  de  cette  ville,  se 
pourvoit  centre  le  dfifendeur,  propri6taire  d'une  grande 
construction  oontigue.  lui  r6clamant  des  dommages  s'file- 
vant  k  18,18190  k  raisonde  la  chute  du  mur  de  pignon 
de  cette  grande  bfttisse  du  dfifendeur,  le  22  juin  1884,4  U 
suite  d'un  incendie,  sur  la  maison  du  demandeur,  chute 
qui  a  eu  pour  r^sultat  d'ficraser  la  maison  habitfie  paHe 
demandeur  et  de  d6truire  ses  meables,  linges  et  effets  au 
chiffre  de  |I18T.90,  d^Pensevelir  lui-m6me  sous  les  d& 
combres  et  de  lui  causer  des  blessuros  graves  et  des  dom- 
mages  qu'il  6value  4  |1,000,  enfin  de  le  priver  de  cette 
date  au  premier  mai  suivaut  ^'un  6tablissement  avanta- 
geux  et  du  profit  qu'il  aurait  pu  r6aliser,  dans  sa  dite  mai-  ' 
son,  estim6e  k  une  autre  somme  de  $1,000;  le  demandeur 
all6guant  que  fc'est  par  suite  des  vices  de  construction  du 
dit  mur  6croul6  et  de  I'insuffisance  desa  fondation  que  cet 
accident  a  eu  lieu,  et  par  suite  le  d^fendeur  est  responsable 
des  dommages  reclames ;  . 

"Attendu  que  le  d6fendeur  contests  cette  demande,  dis- 
ant^que  son  mur  6tait  parfaitement  solide,  fait  suivarit 
les  r^les  de  I'art  et  les  r6glements  municipaux,  et  que  la 
chute  n'en  a  6t6  ofius6  par  aucun  vice  de  construction 
mais  bien  par  I'mtensitfi  de  I'incendie  seulement,  cause 
absdlutnent  accidentelle  et  dont  le  dfifendeur  n'est  pas  ' 
responsable;  "  . 

"Attendu  que  la  preuve  et  sp6ci»lement  le  rapport  des    < 
expfe^a  6tabUt  cjairement  que  la  constrttctiou  du  mur  en 
questi^  6tait  d^fectueuse  et  que  sa  ftmdktion  6tait  tout-  ' 
A-fait  insnffisante  pour  le  poids  qu'elle  a^Vait  potter ;  qua 
j^    '  Vofc  V,  Q.  B.       I   :■  8 
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la  ('onBtatation  de  YkieX  veritable  de  oette  fondation  par 
lea  expertH  miso  en  regard  de  la  ddposition  du  t6moin 
Barbean,  constructenr  d'icelle  et  t6moin  da  difendeur, 
fait  6nergiqnement  ressortir  rimp^ritie  grossiire  et  la  n6g- 
lilgenco  coupable  apport^ea  k  la  construction  de  cette  fon- 
dation, en  d6moutrant  ce  qui  aurait  6t6  n^ccssaire  dans 
I'opinion  du  dit  Barboau  (puisqu'il  croyait  et  affirmait 
Tavoir  fait),  et  ce  qui  a  6t6  r6elloment  ex6ciit6; 

"  Atiendu  qn'il  r^sulte  de  oette  preuve  que  la  thute  du 
dit  mur  n'a  kib  amende  et  produite,  lors  de  I'incendie  en 
question,  que  par  TinBuflisance  do  sa  fondation  et  des 
vices  de  ka  construction,  ct  que  par  suite  lo  d^fondeur  est 
respoJasable  des  domttiages' qui  en  sont  r^sultds ; 

"  Attendu  quo  la  preuve  6tablit  les  dommages  soufferts : 
lo.  par  perte  de  meubles,  linges  et  antres  efTets  A  la  somme 
de  |1,000;  2o.  par  blessures  au  demandeur  k  cello  do 
.  |50 ;  et  80.  par  porte  de  b6n6fices  quta  le  demandeul^urait 
r^alis^s  dans  son  commerce  pendant  les  dix  mois  6coul6s 
du  22  juin  1884  an  ler  mai  1^86,  dans  rstablissement 
dont  il  a  6t6  priv6  par  cet  accident,  k/  environ  |500,  les- 
quelles  sommes  forment  r6unies  celle  de  |1550  courant ; 

"  Benvoie  les  defenses  et  maintenant  Taction  pour  au- 
tant,  condamne  le  dgfendeur  k  payer  au  demandeur  la  dite 
somme  de  |1550,  avec  int6r6t  4a  11  septembre  1884,  date 
de  I'assignation,  et  les  d§pens,  distraits,"  etc. 

'  Jan.  22,  1889.]  ,       ^ 

ilf.  ITu/cAinxon,  for  the  appellant : — 

The  proof  establishes :  (1.)  That  the  building  of  appel- 
lant was  destroyed  by  fire,  and  if  a  fire^  had  not  taken 
place  the  presumption  is  that  the  building  would  be 
standing  to-day.  « (2.)  That  the  building  was  constructed 
in  the  ordinary  way,  and  was  of  the  ordinary  strength  of 
buildings  of  the  size  it  was ;  that  it  was  weU  built  and 
of  good  material,  not  masisive,  but  well  fitted  for  light 
manufacturing  purposes,  for  whidi  purpose  it  was  rented. 
(3.)  That  the  fire  which  caused  the  destruction  of  the 
building  was  not  dug  to  any  fault  on  the  port  of  the  ap- 
,  pellant  or  of  any  person  for  whom  he  would  be  teiipon- 
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■ible     (4.)  That  tho  falling  of  the  wall  wa.  the  re-nlt  of 
the  strength  and  auddenness  of  the  fire,  and  was  there- 
I^Tf  ""i  ^^y^»fyitable  accident,  for  whi<,h  the  appel- 
iMt  Ipannot  bo  held  responaible. 
•   FoirtiH,  for  the  respondent. 
Oboss,  J.:— 

In  1884  the  respondent.  Lemieux,  occupied  a  house 
and  premises  in  St.  Henry  street,  belonging  to  James  S. 
hvans.  where  I*mieux  carried  on  the  business  of  hotel 
and  boarding-house  keeper.     It  adjoined  a  lofty  buildinir 
owned  by  the  appellant.  William  S.  Evans,  which  the 
latter  had  leased  to  Skeltou  Bros,  for  manufacturing  pur- 
P^a.    This  last  building  was  destroyed  by  fire  on  the 
22nd  June  1884.    During  the  progress  of 'the  fire  the 
building  of  the  appellant  collapsed,  and  the  waU  of  it 
which  adjoined  the  building  oc(,upied  by  Lemieux.  which 
wall  was  built  on  a  stone  foundation.-  fell  over  upon  the 
house  occupied  by  Lemieux,  crwhing  through  the  house, 
destroying  Lemieux's  furniture  and  movable  effects,  irf. 
flictmg  serious  injuries  on  his  person,  and  practically 
turning  him  ont  of  the  premises,  which  were  wrecked 
and  rendered^  unfit  for  occupation,   whereby  Lemieux 
was  obliged  to  seek  for  other  premises  to  carry  on  his 
business     He  thereupon  brought  his  present  suit  against 
the  Wellant  for  indemnity  for  the  damage  he  had  sua- 
tained.  which  he  attributed  to  the  fault  of  the  appellant 
and  especially  to  the  insufficiency  of  the  walls  of  his' 
IJUilding  which  had  so  fallen  and  caused  the  damage  in 
question.  s    *" 

William  S.  Evans,  the  appellant,  denied  his  liability 
for  the  damages.  He  claimed  that  his  walls  were  suffl- 
cient^that  his  building  had  been  constructed  in  accord- 
ance With  the  requirements  of  the  city  by-laws,  and  that  . 
the  damage  was  the  result  of  a  pure  accident  for  which 
he  was  not  responsible.     •  ^  i 

,^  A  voluminous  enqu6te  was  made  on  this  issue,  includ- 
ing  an  ^^,  ordered  by  the  presiding  judge,  and  after 
a  ftnal  hearing,  judgment  was  rendered  in  the  Superior 
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Ooprt  on  tho  lit  of  Soptcmbor,  1887,  awardinff  the  roi- 
poiidoiit  $1560  t'orhiu  damaKOH,  diatributj^d  aa  foUowa:— 
$1000  for  tho  furiiitnr«  and  movabl«  effHcta  d«MtToy«d,  |60 
for  tho  ptTBonal  injariea  which  Lemitmx  auatainod,  and 
#600  for  tho  loss  of  his  buainoas.  FrOm  this  judgment 
William  S.  Evans  has  appoalo^p 

No  special  objoctipn  has  been  taken  to  any  particular 
class  of  tho-daniaffes  WtiMed  ,  The  conti^ntion  has  bwm 
broadly  that  William  S.  EvansWas  not  in  fault ;  tbat  his 
Alkalis  were  sufficient ;  that  liih%iIdingconfpnnedto  the 
requirements  of  tho  city  by-laws,  and  thai  tho  (la)^^ 
was  tho  n'sult  of  a  pure  accident,  for  which  ho,  ^^J^' 
l)ondent,  was  not  rosijonsible.        *       '  \»  ">? ;    ,' 

I  have  tho  impression  that  tho  fallii%  of  the  walVof  a 
proprietor  on  tho  property  of  his  neighbour,  whereby 
■  damage  is  caused,  would,  of  itself,  form  a  presumption 
that  thorn  was  fault  on  tho  part  of  the  proprietor  whose 
wall  had  fallen  ,and  caused  damage,  But  the  question 
is  not  submitted  to  the  Court  in  this  %» ;  it  is  unneces- 
sary, therefore,  in  this  case  to  eiplvo.  jpioh*  a  proposition, 
noi^do  I  intend  to  do  so. 

Art.  1066  of  the  Civil  Code  declares  the  owner  of  a 
building  responsible  for  the  damage  caused  by  itsrijin 
where  it  has  happened  for  want  of  repairs  orffrwn  an  ori- 
ginal defect  in  its  construction.  The  case  is  reduced  tor  a 
question  of  evidence  as  to  the  sufficiency  of  the  wall  of 
the  appellant.  On  this  we  have  come  to  the  conclusion 
that  the  weight  of  the  testimony  is  in  fevour  of  the  judg- 
ment. Defects  were  noticed  in  the  walls ;  they  were  off 
the  plumb,  bulged  out,  and  not  united  with  the  adjoin- 
ing building ;'  they  were  cracked  in  various  places ;  the 
building  was  some  70  feet  high,  very  unsubstantially 
constructed,  and  sfeook  when  inconsiderable  weights 
were  .passed  over  the  floors  i|i  the  upper  stories.  It  was 
not  strong  enough  for  the  purposes  for  which  it  was 
used  ;  it  had  the  reputation  of  being  unsafe,  and  opinions 
f  were  expressed  that  it  would  fall  whether  there  was  a 
fire  or  not.  The  chief  of  the  firemen  had  warned  his 
men  ofits  insecurity,  and  one  tenant  b|ad  left  the  LMuienz 
■■■■■■':  ]■  ■     .'  ---^ -.  VV  ■■    "  .< 
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premiMH  iu  droiui  of  itii  falling,     h  prob|ibly  conformed 
to  the  roquiromenU  of  th«  city  bylaw,  bi^t  waa  not  con- 
■tructed  tdofi  lei  regies  tk  tart,  eap«cially  iu  regard  to  one 
particular  whicH  waa  considered  of  great  imixirtanco  in 
the  decision  of  th«  case  of  Shaw  v.  8t.  Louis  (8  Can.  8.  0.  B. 
886).     The  Bupcrstructui^o  of  brick,  instead  of  being  placed 
on  the  centre  of  the  thicker  stone  wall  foundation,  was 
placed  on  the  edge  of  it,  therefore  causing  the  weight  of 
the  brick  wall  to  press  unfairly  on  the  stone  wall,  thereby 
causing  a  leverage  tending  to  the  insecurity  and  upset  of 
the  brick  wall  when  carried  to  a  certain  height.    The 
following  is  an  extract  from  the  report  of  the  experts  :— 
"  Knfiu  g6n6raleiaont  si  cette  fondaiion  a  6t6  construite 
"  sui  vant  les  rAgles  de  I'art  et  de  maniire  h  offrir  les  garanties 
"  de  solidit6  et  de  socurit*  requises  dans  la  construction 
"  des  b&tisses  telle  que  eel le  pour  laquelle  elle  a  6t6  faite- 
"  les  comparants  rdpondent  <M.  McLea  Walbank  dissi- 
"  dent)  que  cette  fondation  n'est  pas  construite  suivant 
*  •'  les  regies  de  I'art,  vu  que  le  mur  actuel  en  pierre  en 
•'  foudation  u'a  pas  assez  d'^paisseur  pour  supporter  la 
"  charge  de  la  construction  8up6rieure,  vu  qnie  le  mur. 
'  "  8up6rieur  avaitA-peu-prds  8oiiante.dixi»4ed8de  hauteur, 
"  et  vuque  le  mur  de  hrique  a  6te  bAti  tout  sur  un  c6t6  du 
'•  mur  de  pierre  au  lieu  de  I'Atre  sur  le  milieu." 

It  may  be  questioned  whether  the  lust  item  of  damage, 
♦600  for  Lemieux's  loss  in  buHiness,  is  put  uiwn  the  cor^ 
rect  ground;  the  amount  is  moderate,  and  it  can  easily 
be  conceived  that  he  was  put  to  that  amount  of  cost  and 
damage  by  the  inconvenience  of  being  turned  out  of  his 
house,  the  interruption  to  his  business  and  his  being  ob- 
hged  to  obtain  and  move  to  other  premises  which  were 
not  so  convenient  for  his  business ;  besides  his  allowance 
on  the  other  items  is  less  than  it  might  have  been. 

With  the  proof  as  thus  read,  I  believe  we  should  have 
no  difficulty  in  confirming  the  juagment  appealed  from. 
The  Court  Jiere  have  concluded  to  confirm  the  judgment 
and  it  is  accordingly  confirmed.  ' 
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BtMwi,  J.  :— 

Ix!  dAinandimr.  ci-<l«vant  locmtairn  ot  (KTcupaiit  dune  q»«i«' 
■on  iiilu6«  »ur  U  me  St-HonrI  de  ootte  ▼llle,  •«  pourroil 
contrw  le  d6f«nd«ur  propriAUirM  d'uno  gr«nd«  conltraotion 
oontigQA,  lui  KicUma^t  dt?«  doram«g««  ■'AlMvant  k  |»,  187.00, 
k  raUoii  d«  U*«hu»,o  Vlu  mur  dw  pigiion  d(i  <«tto  bAtU»<«. 
i«  22  juin  1884,  iV'Ift  Juit«<  d>n  incflndi«,  Bur  la  maisoii  da 
4omand«uf,  « hute  qui  a  «u  iK>ur  r4«ullit  d'6<;raier  la 
maiion  habits  par  l«  demaud«.ur  ot  d«  d«truir«  rvs  mou- 
bl«i,ltag«  et  offetn  au  ohiffrfl  d"  |1,187.»0,  d«  IVmsovidir 
Itti-mftmtt  HouH  Ioh"  dAcombn'H  «t  do  lui'raum^r  do*  bleii- 
BuroH  gravoM  »U  do»  dommugoH  qu'il  lvalue  k  ♦  1.000,  onlln, 
d«  lo  privor  do  cotto  date  uu  promief'  mai  suivant  d'uu 
6tabli»Beinont  avantagaux.  et  du  pr^t  qn'il  aurait  pu 
rfialiuor,  08tiin6  k  uno  autro  somrao  do  |l,000  ;  le  deman* 
dour  alU;guant  que  c'est  par  auito  des  viceH  do  oonstrnc- 
tion  du  dit  inur  kvroxxXb  et  do  rinBUlliBanco  do  sa  foudd- 
tion  que  cet  aqcidont  a  eu  liou,  et  qu^  par  suite  le  d6fen- 
deur  est  responsable  doB  domraages  r6<;lam6i. 

I^  d6fendeur  contoBt©  cetto  domando,  disant  que  le  mH|r  ^ 
de  sa  maison  fetait  parfaitemont  solide,  fait  suivant  lei 
rAgles  de  Tart  et  los  rdglementB  munit  ipaux,  et  qUo  la 
chute  n'eu  a  6t6  causfte  par  aucun  vice  de  confltruction, 
maiH  bien  par  rintonsitfi  do  I'im^eudie  Boulement ;  cau»e 
absolumeut  accideutolle,  ot  dont  lo  dfefondeur  n'OBt  pa« 
roBponsable. 

\La  Cour  SupfiHeuro  aoxjueillant  la  thfiorie  du  deman- 
ded, que  la  chute  du  mur  avait  6t6  causfie  par  un  vice 
de  coliiitruction  et  non  excluflivement  par  Vintopflitfi  del 
rincendie,  a  d6clar6  le  dfefondeur  responsable  desdom-^ 
mages  soufferts,  et  I'a  condamn6  k  payer  |1,550,  savoir, 
11,000  pour  dommages  auxmeubles,  linge  et  autr^s  effets, 
|6(Kcomme  compensation  pOur  les  blessuros  souflfertes,  et 
|500\pour  poTte  de  b6n6fico  que  le  demandeur  aurait 
r6aliB6  dans  sou  commerce  du  22  juin  1884,  au  premier 
mai  1886,  dans  I'fetablissement  dont  il  a  6t6  privfi  environ 

dix  mois. 
Cost  ce  jagement  qui  est  port6  eh  appel. 
I«  doBBier  contient  une  preuve  volumineuBe,  faite  de 

"      *  »  .■    ■  ■    J.      '  - 
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girt  6t  diatw.  rar  U  mUditt,  d««  miiri  d«  U  hMi«.e 
»  M?  "•*•«***'*  aVchiteoto.  eip«rt..  MM.  Walhatik. 
It««  «t  PoitfM.  nomm*.  p.r. j.  a,ur  iwur  f.ire  lexwnwi 
dM.  fond^tion.  de  !•  maiaon  ut  on  faire  r.pport 

J«  nui.  dopiiiion.  que  d'.prt«  let  d6po.itlon#  det  t6- 
moin.  pniduit.  par  1«»  p«rti«..  il  ««t  *tabU  que  le  mur  da 
pignon  qui  <Mt  tomb^,  nnr  U  hiai.ou  du  demaiidear  6tait 
d.n.  mn  6Ut  deplorable.  «t  qa«  I'incondie  n'a  fait  au'm 
hater  la  chute ;  maia  .'il  y  avait  douto  il  di.paraitrit  en 
pr6s«nco  du  rapport  dea  eiperta.  • 

A  la  quoation  qui  leur  ^ait  •oumise,  ".i>tto  fouda- 

manidre  A  oflfhr"  le«  garautio.  d«  Holiditfi  et  do  sAouritA 
requiw.  dau«  la  oonetruction  do  bftti««e»  telle,  que  ,,«llo 
pour  laquello  elle  %  m  faite ;  "  le.  expert,  ripondent.  M. 
McLea  Walbank  diHsident :  "que  cette  fondation  n'eat  pa. 
ooMniite  suivant  le.  rdgle.  de  I'art.  vu  que  le  mur 
actuel  en  pierre  en  fondation  n'a  pa.  hbbbz  d'ApaiweuF 
pour  .upporter  la  charge  de  la  con.truction  .up6rieure. 
vu^q^e  le  mur  .upferieur  avait  A  peu  pr*.  wixante^ix 


vu  que  le  mur  do  brique  a  6t6  bAti 
mur  de  pierre  au  lieu  de  I'dtre  sur 

/ 


"pied.de  hauteur,  e( 

*'  tout  .ur  un  c6t6  dn 

"  le  milieu.*' 
M  Walbank  4it :  "  Le  le  mur  on  pierre  actuel  en  fon- 
dation  e.t  8Uffi.ammknt  fort  pour  Supporter  la  .urcharge 
do  la  construction  8^p6rieure,  et  que  ce  mur  a  6t6  bAti 
suivant  le.  r^gleme^  de  la  cit6  concornant  le.  con.- 
truct.on.de.  bAti«e.  et  pour  pr6venir  le.  accident- 
contre  {e  feu,  voir  le  rAglement  No.  107  " 
U  r6ponw  de  M.  Walbank  ne  me  parait  pa.  satiafai- 

II  ne  lui  ^tait^Stt^Saadfi^le^mu;  6tait  ouTon  con- 
orme  aux  rtglement.  municipaux,  et  peu  importe  d'ail- 
lew.,  qui?  le  fat  ou  non,  dd.  que  .a  .oliditfi  n'6tait  pa^ 
«uffi.ante.  De  plu.  M.  Walbank  en  parlant  de  ce.  r  Jl^ 
mei^t.  ne  le.  fait  appliquer  qu'au  mur  et  non  aux  fonda- 
tions,  qui  .eule.  .ont  mentionn6e.  dan.  la  question  po.6e 
par  le  tribunal,  que.tion  A  laquelle  i\  ne  r6pond  pa. 
^  rapport  d'expert.  n'a  pa.  6t6  attaqu6  par  le  ddfen- 
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deii1*'par  d'antres  moyens  que  par  tme  demande  g^AHde 
qa'il  f&t  rejet6.  II  ne  paraity  avoir  aacane  objection  ni 
ai;ix  experts  eax-m6mes,  ni  h  lenr  forme  de  procMer,  et 
dans  ces  circonstances,  et  vti  snrtont  qn'il  est  conforme  k 
la  prenve  tel  qne  jb  I'appr^cie  il  me  parait  que  notu  de- 
vons  I'adopter. 

,  Si  tel  est  le  cad  Ton  doit  dire,  que  le  d^fendenr  est  res- 
ponsable  des  dommages  qui  sont  la  cons6qaence  de  ce 
vice  de  constmction.      r    ".  '':'".. 

.    Mais,  ditle  d6fendenr,  si  rincendie  n^ivaif  pas  en  lieti 
le  mur  ne  serait  pas  tomb6,  partant  c'est  tin  accictept  caniB6. 
par  le  feu  senl  et  je  n'en  snis  pas  responsable.  , 

Sar'be  point  je  tronve  dans  Richard,  trait6  de  la  respon- 
sabilit6  ^ivile,  page  19,  le  passage  stiivant :  '^II  fant  ea- 
,"  tendre  par  dommages  imm6diats  tb^  cenx  dont  riucep- 
"  die  a  6t(|\la  cause  prodnotrice.  Mais,  bien  entendn,  nons 
"  ne  vont^s  parler  que  de  ^nx  qui  se  relient  directement ' 
"  d  llncendie,  et  non  de  cenx  qui  n'en  sont  qn'ane  snite 
"  61oign6e  et  qui  auraieht  pu  provenir  de  loute  autre  cause.- 
"  Aii^si,  les  d^gftts  causes  par  Tinoendie  a1»x  propri6tis  voi-^ 
"sinies,  que  Ton  appelle  dommages  par  Qommnnioation. 
"  ou  par  Toisinage,  sont  des  dommages  immiSdiats  lors- 
"  qu'ils  se  produiseut  peifdant  I'incendie  et  par  ses  effets ; 
*'  dans  le  cas  contraire,  ils  demeurent  strangers  au  sinistre. 
"O'est'ainsi  que,  lorsqu'un  mur  s'ficroule,  par  le  fait  dd 
"Tincendie,  sur  une  propri6t6  yoisine,  ou  est  fenversfe 
'  '^pouir  arr^ter  les  progrds  du  feu,  les  d^ftts  ^e  sa  chute 
"sont  des  dommages  i^m6diats  et  dd  Yoisinage,  tandis 
"  qu'au  contraire  iorsqu'un  pignon,  rest6debouf,iestabattu 
"  quelques  jours  aprfts  I^incendie,  par  d6faut  d'6tayement 
"  ou  par  un  ouragan,  et  tombe  dans  tin  ji^l^din  Toisin,  le 
'*  pfopri6taire  de  ce  jardin  n'a  aubnne  action  contre  le  pr6- 
"  pii6taire  de  la  m&ison  incendi^e,  parce  que  la  chute  du 
"  pignon  ne  peut  dtre  consid6r6e  comme  une  confluence 
"  du  sinistre,  et  ne  doit  6tre  imput6e  qu'A  celui  qui  ayait 
"  la  charge  ou  la  mission  de  la  pr6yotr  et  de  I'empftcher." 

l^ids,  il  n'es^  pas  mftme  nicessaire  de  decider  oette, 
question  pour  arriyer  ji  la  confirmation  du  jugement.      ' 

J^  WBM  d'nna  coBiitrnBtion  inonndifee  m  ciuiileut  pas 


W 
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tonjonrs  en  raiBon  d'nii  fnceiidie.  Qkand  ils  aont  bien 
faits  ils  rtdstent.  Dans  I'espdce  ils  paraissent  arant  le 
feu  n'avoit  6t6  retenns  que  par  les  pouties  ^  il^avaient 
d6)4  lais86  les  planchers  de  deux  et  trois  pouces,  et  dds  le 
cdmmencem^t  de  I'incendie  les  quatre  pans  se  sent  6cra* 
s68&lafois. 

La  resp<^nsabilit6  me  parait  firidente.^ 
Beste  la  mesure  des  dommages. 
EUe  me  parait  bien  d^finie  par  Richard,  No.  85.    "De 
"mdme,  il  n'est  pss  douteux  qu'un  commerpant  on  un 
"  industriel  devrMtdtre  indemnisd  du  dominage  resultant 
"de  la  suspension  de  son  oommerce  et  de  I'interruption 
"  momentan6e  de  ses  affaires,  survenues  p4r  suite  de  la 
"fermeture  deson  magasin  ou  de  sa  fabrique,"  et  No 
121 :  "^Le  <|hdmage  industriel  et  commercial  se  calcule 
daprds  ,ta|  durfie,  en  ayant  6gard  aujf  affaires  dont  le 
mouveme^t  a  6t6  interrompu  par  Pincendie,  aux  relations 
que  ce  sinistre  a  pu  faire  cesser  ou  empAcher  de  se  for- 
"mer,  aux  d6penses  d'installation  provisoire  et  de  rfiins- 
"tallation  qu'il  a  necessities;  le  toutappr6pi6  suivant 
"  r6tat  de  pro8p6rit6  ou  de  decadence  de  I'industrie  ou  du ' 
"commerce  momentan6ment  arr6t6  par  I'incendie. 
„   '  ^!  **'**'  ^^^  P^"*  possible  de  poser  de  regies  k  ce  sujet 
"  qu'i  I'dgaid  de  la  preiiye  du  chomage  n(§gatif  dont  nous 
"  avons  parl6  plus  haut."  T 

La  Cour^up6rieure  a,  suivant  moi,  fait  one  juste'appli- 
^fles,  et  le  montant  accorde  me  parait  am- 
par  lapreuve. 
tn  de  confirmer  le  juge]^ent. 

_^    Judgment  confirmed. 
Weir  4*  Maclmmm,  attorneys  for 
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MaemaUier,  Hul 
apdellant. 
Mobtdoux,  Fortm  ^ 


y,  attorneys  for  tespondent. 
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February  26,  1889, 


Coram  DoRioN,  Oh.  J.,  Tesbisr,  Cross,  Ohuroh,  and 

Bossi^,  JJ.  , 

THE  NORTH  SHORE  RAILWAY  CO., 

(Defendant  in  Court  below), 
/  Appellant;  , 

AND 

JOHN  MoWILLIE  KP  AL., 

{Hamt^s  in  Court  betmo), 
Respondents. 

RaUway — jkmage  caused  by  sparks  jfrom  locomotive — Bespon- 
stbUity  of  Company — Prescription — Joint  action  by 
insurers  and  owner  of  buildings  destroyed. 

Hild:— 1.  (Following  cMind  Tnmk  Railway  Co.  &  Meegan,  M.L.R.,  1  4b.^ 
364),  That  a  Mlway  company  is  responsible  for  damage  caus«kl  by. 
sparics  escaping  from  its  looomotiveSjeven  in  a  cane  where  the  com- 
pany hi^  oomplifld  with  all  the  requirements  of  the  law;  and  has 
.  used  the  meet  approved  appliances  to  prevent  the  escape  of  sparks- ^ 
2.  The  inSnrers  who  have  paid  part  of  the  loss,  and  are  subrogated  pro 
(onto,  and  the  owner  of  the  buildings  destroyed,  may  sue  Jointly  for 
^amages,  for  their  respective  claims.' 
3  J  The  prescription  of  one  year  under  43-44  Vict-  (Q.)  c-  24,  s.  6,  appli- 
/  cable  to  claims  for  damages  against  provincial  railways,  applies- 
r  where  the  damage  was  caused  by  a  trjin  of  a  company  under  pro: 
vihcial  control,  though  the  train  was  running  (it  the  time  op  a  por-' 
^tionof  the  line  of  a  federal  railway  company  over  wbi«h  the  former 
had  running  rights. 
4.  The  same  prescription  applies  though  the  provincial  railway  before 
the  accident  occurred,  had  l)een  transferred  by  46  Vict.  (D)  c.  9,  s.  27 
to  Dominion  control.*  ,  \^/. 

Appeal  from  a  judgment  of  the  Superior  Court,  Mont- 
real (CiBiON,  p".)  April  4,  1887,  maintaining  the  action 
of  respon^liigr.  The  Judgpooient  of  th^  Court  below  was 
in  the  following  terms : —        \  L 

*  The  pfSBcription  is  now  the  same  onder^th  |iro'<ACcl'aI  and  federal 
law.  The  Dominion  Act,  51  Vict,  oh.  29,  s^287,  pasMd  since  |he  institn- 
tion.of  this  suit,  provides  that  all  actions  or  suits  for  indemDity'for 
daoiages  or  injury  soatained  by  reason  of  the  railway  shall  be  brought 
wlttiin  one  year.         '  f-,  * 
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"La^Oour  etc......  / 

"  OohsidSrant  qiie  lea  deman^dnrs  toni  pronv^  que  le  im. 
24  aout  1888,  des  dtincelles  lai^dfies  pj^r  la  locomotive  No.  NoniLShon.  b. 
20  de  la  d^fenderesse,  tirant  alors  Ve  train  No  86  de  la  Mowiiiie. 
d^fenderesse,  la  dite  locombtiye  et/le  dit  train,  alors  la 
propri6t6  et  au  service  et  sjous  le  controle  et  la  direction  de 
la  ddfenderesse,  ont  port6  le  feu  aUx  bfttisses  du  deman- 
deur,  John  McWillie,  situfees  sur  ia  propri6t6  No.  846  du 
cadastre  dans  la  parois^d  def^t.-Lanrent,  pr^s  de  Montreal, 

au  moment  ot.  le  dit  ^irain  passait  pifis  de  cet  endroit,  en    ^^ 

route  pour  Montrfial^  et  que  .fee  feu  a  d6truit  les  dites 
hfttisses  et  tout  leurcontenuy  grains,  foins,  instruments 
d'agricnlture  &c.,  ^  deux  olievaux,  causant  ainsi  au  dit 
demandeur  John  McWillie  des  dommages  au^montant  de 
$10,980; 

"  Oonsid^rant  qu?  ces  gtincelles  ont  6t6  ainsi  lanc^es 
sur  ces  b&tisses  par  la  negligence  et  I'imprudence  des 
employes  de  la  d^fenderesse  en  charge  de  la  dite  Tocomo- 
tiveet  du  dit  train;  que,  d'ailleurs,  la  dSfenderesse'est  ' 
responsable,  quand  m^me,  du  dommage  que  ces  ^tincelles 
J  ont  caus6  ti^utrui,  sur  les  propi6t£s  vbisines  du  chemin,' 
et  que  le  demandeur  John  McWillie  n'a  6t6,  dans  la  cir- 
con«tance,  nullement  en  fiaute ;      U  "^    ^,* ' 

"  Oonsiddridit  que  la  demanderesse  '.Tiie  Liverpool  & 
London  &  Globe  Insurance  Company /a  pay^  au  ^man- 
deur,  John  McWillie,  $6,^15,  fetant  le  montant  pour  lequel 
elle  avait  assure  partie  des  biens  br(il§s  et  que  le  deman- 
deur John  McWillie  I'a  pour  antant  subrog^  contre  la 
dfefenderesse ;  ;  "    ' 

"Gonsidilrant  que  la  loi  du  Parhment  du  Canada  ne 
s'applique  pas  au  present  cas,  vu  qtie  la  d6fender«sse  est 
pouxsuivie  en  dommages  pour  avoir  tcontrevenn  dans  la 
province  de  Qu6bec,  k  xtae  loi  ci^le'de  cette  province,  et     j    ^ 
que  la  prescription  de  si;c  moil  J^voqW  par  la  defender-  *    , 

esse  n'existe  pas H'ehcoutre  de  lit  pr^isente  action; 

"Considdrant   que  les  defenses  e ;  exceptions .  de  la    - 
defenderesse  ne  sont  pas  fondles ;  les  i  envoie  et  condanme 
la  defenderesse  k  payer  anx  demandeiLrsla  dite  somme  de 
♦10,980,  dans  les  proportions  suivantas,  savoir ;  te.SlS  k        -  " 
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la  demanderesse  "  The  Lirerpool  &  London  &  Globe 

North  Shore  H.jng„j^^,g   Company,"  et  |4,665  ai^    demandeur,  John 

Mowiiii*.    :fttc Willie,  avec  intfirdt  du  treize  juin  1884,  et  Ie8,dipen8 

distraits,  etc."  *" 

'    OiMOi^,  J.,  in  rendering  the  judgment  of  the  Oonrt 

belo w,- made' the  following  obsexvatious: — 

Les  dgmandeurs  sont :  John  Mc  Willie  et  The  Liverpool  Sf 
'.London  Sc  CHohe  Ins.  Co.*   lis  alUguent  que,  le  24  aout 
1888,  deH  6tincelleB,  lanc^es  par  uiie  locomptive  d'nn 
..;___  train  de  la  d^fende^esse,  ont  mis  le  feu  aui  biOitisses  que* 
le  demandenr  l^cWillie  occupait  sut  sa  teire,  dans  la 
paroisse  de  St-Lanrent,  pr^s  de  Moi^trtel.    Gette  terre  est' 
traversfie  par  cette  partie  du  chemih  de  fer  du  Pacifique, 
entre  Qt-Martin  et  Montreal.    I^^6fenderesse  6tait  alors 
propri^taiTe  du  chemin  deleft  Nord  de  Qu6bec.  A  St- 
Martin,  elle,  Tezploitait,  et  avait  le  droit  de  passer  ses 
trains  sur  le  chemin  de  fer  du  Pacifique  de  St-Martin  k 
.    Montreal  pour  les  rendre  k  cette  demiire  ville.    Oette 
locomotive  6tait  ajors  la  propri6td  de  la  d6fendere88e,  sons 
,     '  son  contr61e,  et  k  son  service,  et  trainait  un  train*  de  fret 
^  de  la  d6fenderesse  sur  le  chemin  de  St-Marti^  k  Moiftr^al. 

lis  prStendent  que  ce  feu  a  d6truit  des  biena  appartenant 
-  a  McWillie  pour  une  valeur  de  $10,980;   et  que   cet 

,      .        incendie  est  du  ikSa  negligence  et  a  la  faute  de  la  difen- 
^  deresse-    La  compagnie  d'assurauce  .demanderesse  avait 

assure  une  partie  de  ces  biens  au  montant  de  $6,815,' 
qu'elle  apay^  &  McWillie  qui  I'a  ^Ubrog6  pour  autaiit 
dans  ses  droits  contre  I'auteur  de  I'inc^ndie.    En  conse- 
quence, Paction  conclut  que  la  defendgi)ess€$  soit  condam*. 
n6e  k  payer  $10,980,  montant  total  des  dommages,  comine 
suit :  16,815  k  la  Compagnie  d' Assurance  demanderesse, 
et  |4,66&an  demandenr  McWillie,  et  les  d^pens. 
La  defenderesse  plaide :       '  <; 

L  "Que  rincendie  n  a  pas  ete  allum6  par  des  etincelles  - 
"  de  sa  locomotive ;       -  C  « 

2.  "  Qu'en  supposaiit  que  le  feu  aundt^  6t6  inis  par  une 

Jl^oa  des^tincelleg  oil  guelgn^  maiiAHm  .iwflimipiahlfti^ 

"  provenaat des  engimide  la  defenderesse,  ce  que  lade- 

^fenderesse  nie  expresa6ment.  cette  demiem  n'en  serait 


^Xi 


I  ^tincelles  * 


4 


«— OOUBt  OF  QUMN'S  BKNOB. 


125 


MaWillie. 


II  pas   encore    responeable,  parceque  les  dits  engine  set       i«». 
;'  trouvaient  dans  les  conditions  requises  on  voulues  par  »»'♦••  shore  r. 
"la  Ibi,  et  que  la  d^fen^resse  a  u66  de  toutes  les  dili-         * 
"  gences  et  dee  prficaul^ns, voulues  en  se  servant  des  dits 
"engins;"  \        • 

8.  Prescription  de  sit  mois.   . 

II  n'y  a  pasde  doute  que,  le  24  aoflt  1888,  vers  deux 
heures  et  djx:  minutes  de  I'aprds-midi,  le  feu  a  pris  aux 
bfttisses  du  demandeur  McWillie,  a  d§truit  deux  maisons 
deux  granges  et  Stable,  et.lenrs  d^pendances,  tout  leur 
contenu,  meubles,  grains,  foin,  instruments  d'agriculture 
deux  chevaux,  etc,  et  lui  causant,  par  Ik,  des  dommaires 
pour  #10,980.  ^X^  - 

1.  Lefeu  d-t'il  4U  mis  par  la  locomotive  (k  la^eHderesse  ? 

Le  t6moin  John  H.  Bromby,  un  des  voisii^  de|lcWil- 
he,  6tait  dans  son  cHamp,  vers  deux  heures  et  dix  kinu- 
tes,  cet  apres-midi-lik.  II  regardait  aller  ce  train  de^ia 
d6fenderesse.  C'etait  un  train  lourd  qu'avaa9ait  difficV 
lement,  lentement :  il  gravissai^  une  c6te.  "  I  noticed— 
/•  dit-il— /Att<  she  was  sending  out  great  large  sparks  and  an 

"  airful  lot  of  smoke..:..;.,,,.....,.. .T..  .}......-. 

"  I  think  MOBE  than  I  ever  saw  an  eflgine  throwing  " 
I«  vent  dirigeait    ces  fitincelles  vers    les    b&tisses  de 
McWillie.    Ce  vent  *6tait  ''venj  strong,  ^y  heavy  wind: 
Le  train  passait'  alors  vis-A-vis  la  propri6t«  de  McWillie,      . 
dont  les  bfttisses  sont  lout  prds  du  chemin  de  fer.    Et  le 
tfimoindit:        ^     ;>;  s  »    * 

"  Q.  Did  you  see  sparks  flyiiig  from  that  engine  ? 
"A.  Yes,  I  did.  . 

^^.  Whereabouts?  , 

"  A.  Dawn  rightkpon.thesideofMr. McWillie' s horses'  sta- 
"  ble.  '■■      "^  ;-.-■  "  ■ 

V   "  Q.  Where  did  you  first  see  the  fire  in  MoWillie's  -?" 

••  A.  If  was  at  the  side  of  the  horses'  stable— it  started  up  at        '   ' 

''Vtesidelike— at  the  side  next  to  the  track.  ..^ 

_u  \^^  "wwCwas  w^wwgrili^  the  fire  took  att  ri^ht"^  ' 

-^^nt  onejimr^o  sooner  were  the  bams  on  fire  that  the  housei 

"  uwyv  o»ySr«-^we  could  not  save  anything.        '  '^      '"'' 
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"  Q.  The  sparks — did  they  come  from  the  locomotiTe 
'*  or  the  cars?        \ 

"  A.  From  the  engine,  from  th^  'smpke  stack.  ^  I  Wsh 
"  watching  the  cars  coming  up,'  before  that,  as  they  had 
"  nuA  an  awful  hard  jdb  to  get  up^  Sometimes  they  do 
"  not  get  up— they  have  tp  leave  oflT  half  th6^  oars  some- 

"  times,  and  come  baok  for  the  rest.t 

"  I  watohed  it  for  ten  minutes  like  that*......: 

"  I  was  still  watching  the  train  antil  I  saw  it  coming 
"  right  up  to  Mr.  Mc Willie's  place,  and  (Ul  the  waif  up  'it 
**  WM  thrmcitig  out  spares f  and  when  it  came  to  McWitlie's 
"  place  sparks  fell  on  sotne  straw  right  aside  the  building,  and 
•'  in  d. moment,  it  was  all  in  a  blaze— 41  seemed  as  -tf  it  felt  on 
"  some  strauf,  ps  IT  lAT  VT  m  qjjiokjIy.''         ^  . 

11  y  a  &  pen  prds  7t  pieds  du  centre  de  la  voie'  ferr6e  a 
aller  ^  I'endroit  ou  ^e  fi^u  a  c6mmenc6. 

William  Alcock,  qui  6tait  alors  k  Temploi  dd  Mc  Willie, 
se  trouvait  dans  le  chtimp  de  ce  dernier,  tout  pr^s  de 
I'endroit  ou  le  feu.  a  pris  et  k  Hue  trentaine  de  verges  du 
chemin  de  fer.  ll  6tait  k  parler  avec^'MoWillie.  II  te- 
n^oigne  ainiii  : 

"  Q.  Before  yon  saw  the  fire,  did  you  see  any  train 
"  coming  afong  the  railroad  track  ?  *-*    - 

"  A'  ^68i  there  was  an  engine  coming  along  with  a 
"  big  heavy  load  on,  pt^ffing  and  mftking  sparks  fly  from  the 
"engine  just  coming  up, — she  had  fifteen  cars  on  which 
"  WAS  a  big  long  tram.       ^      _  . 

"  Q.  And  yon  looked  at  the  train  as  it  came  along  ? 

'*  A.  I  looked  at  her  before  she  got  up  to  the  buildihg, 
"  but  when  she  gpt  up,  I  could  not  look  at  her  as  1  had 
"  to  turn  m^  head  ^around  to  save  the  sparks  from  my  face 
"  when  I  was  talking  to  the  plaintiff,  and  his  two 
"  daughters  were  standing  beside  us  and  cried  out :  Oh ! 
"pa,  look  at  the  firof  just  as  the  engine  passed,  and  the 
"  place  took  on  fire. 

"Q.  The  sparks  that  fell  on  your  place,  where  did 
"  they  come  from  ?  '  9 

*'  A.  They  came  from  the  engine~-lAer«  was  nowhere  else 
"far  thim  to  amtfnm,  there  was  nolhmfn 
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•|  then  was  no /Ire  thire  before  that,  there  was  nofite  and  no  one       >« 

wasjmoking^there  teas  only  the  plaintiff  there  and  kU  two  »»«»» s^o-  *? 
l'^^'^^* It  <thefirJ)  toqk  on    -«^»"* 

THK  DUNO  SHED  FIRST  NEXT  THE  OTABLE.     ^e  dunir 

•|  Shed  is  lower  than  the  8ta1>U.  that  is  the  dung  i.  at  tS 
a  trum  throwing  tjpafks  so  bad....; .'. 

"  A.  No,  Idid  notseeany.:..... ;..,... 

"  Q.  Was  the  fire  that  you  saw  taking  the  ahed'wM  it    " 
"  outside  or  inside  of  it  ?♦  .     v  ' 

«  .?^'  Jf  *'<"'''*' °«'»«<^.  along  the  side  of  it      . 
°"Q.  There  was  no  fire  inside tjie  stable?    ' 

"A.  No,  ihere  was -no  fire  inside. 

"  Q.  It  came  from  outside  to  inside  ?     ^ 

'' k.  It  came  from  outside ,,\ 

''The^fire  started  on  the  dung  shed  and  cain^'oiiolh^'gi^ 

'' end  of  the  stable,"  '  '         . 

Maria  McWiyie,jeunefilledudemandeur,dif  '^^ 

^  "  Q.  Did  you  see  smoke  an4  sparks  coming  out  oi  the 
engine  as  it  came  up  ?  »  , 

"A.  Yes.    ■■  '  ■  ':■    \  .,  : 

'•  Q.  Where  did  these  sparks  fall  ? 

"8h^')^''***^"'^*'^^°^^*^^^^  ^^  ^""^ 

Les  6tincelles  tombaient  sur  son  visage,.  et.alor8.  elle  a 

de^rnfi  son  visage  -  and  saw  the  sparks  beside  the  manure 

■.  fautye  jeune  fiUe  du  demandeur,  Mary  Annie  McWil- 
he,  corrobore  1|8  autres  t6moins.  et  dit  dans  les  trantr 
questions  1'../  >  ■''^^^, 

|;Q.  Didyou8eeanyiark8lWling«««r/iLj8i«v;A«f?^ 
A.   xes.    y 

-Q.  Whewdid  you  see^the  sparks  iallinfe,  Was  it  on^ 
the  dung'shed,  or  around  the  dung  shed  ? 
'' k.  Beside  the  dung  shed.  ^  '  , 

••  Q.  How  far  from  the  dung  shed,  five  or  ten  feet  ? 
"A.  Close  beside  iti"  f-    ^ 
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de  fer  da  Pacifique,  qui  6tait  k  la  station  voisinu,  dit  quo 
'^rengin  lan^ait  uue  graade-qaantit6  d'^tinculles,  mAme 
"  unumal  quantity.^' 

Oe  Bont  1&  lea  t6moinB  qui  ont  en  connaissance  dd  la 
manidre  dont  Tiiioendie  a  commenc6. 
-    Cejour-ld,  il  iaisait  bien  chaud,  tout  6tait  bien  setj,;©,!;^ 
propre  k  prendre  feu  rapidemeot. 

Ge  train,,  dont  parlent  les  tdmoins,  on  6tait  an  de  la  i& 
fenderesse.  0'6taic  le  train  No.  86,  train6  par  Tengin  No. 
20.    II  n'a  pas  passd  d'aatre  train  dans  ce  temps-lik; 

II  Bumble  k  la  Opnr  qu'il  ne  pent  y  avoir  de  doate  que 
le  fea  a  6t6  mis  aax  batisses  de  Mc Willie  p^r  ces  6tintfel- 
les  de  la  locomotive  de  la  ddfenderesse.  On  ne  pent  ex- 
pliqaer  ce  feu  aatrement.  Dans  son  faotam,  la  d6fende- 
resse  pretend  qae  le  tea  aarait  pris  en  detluru  de  la  bfttisse, 
et  il  en  conclat  qa'^1  n'a  pa  dtre  mis  \k  par  les  ^tincelles  de ; 
la  locomotive.  Mais  la  preare  d6montre  le  contrair^.: 
"  Il  started  outside,  along  Ihe  side  of  it  (dung  sh^)"  >  La  d6? 
fendeiesae  pretend  encore,  dans  son  factam,  que  le  feu 
aarait  6t6  mis  p«r  Alcock,  et  on  aatre  employfi  de  McWil- 
lie,  en  famant  dans  la  b&tisse.  Mais  ce  n'est  Ik  qa'ane 
simple  sapposition,  pas  mdme  appay6e  de  Vombre  d'ane 
preave ;  et  Alcock  jare  qu'il  n'a  pas  fam6,  et  qa'il  <a  pas 
va  son  compagnon  fainer,  et  qa'il  n'y  avait  pas  de  fen 
en  dedans.  Dans  tons  les  cas,  I9  feu  a  pris  par  le  dung 
.  shed,  et  non  dans  ratable ;  o'est  da  dmg  ^  qa'il  a  gagn^ 
ratable  des  chevaax.  On  ne  peat  soapfoHner  aacan  An* 
tre  fea  aatour  00  pres  des  bSitisses,  qae  celai  vena  de  ces, 
dtincelles.  II  n'y  a  aacane  nSgligeuice  .d^  McWillie ;  ei 
il  a  toat  fait  pour  qae  ses"  b&ti«ses  soient  le  moins  possi- 
ble expos^es  k  prendre  feu  par  les  ^tincelles  d«s  loconio- 
'  tives.  II  ]^ftvait  autoar  des  bfttisses  aussi  pQa  de  paille 
que  possible,  ^  d^fenderesse  dit  de  plus  qu'il  est  im- 
possible que  l^etincellw^qui-  se  sont  6chapp^  de  sa  lo- 
.comotive  aieijt  pu  aller  inettre  le  feu  si  loin,  k  *l*i  pieds. 
Vet  eUe  prodakt  des  t^moins  qui  jurent  que  Iq^  chose  est 
pea  probable,  mais  ils  ne  disent  pas  que  c'est  impossible. 
Oette  preuve  ne  pent  tenir  quand  des  t^moins,  tout  A  fait 
dif[»ia  defoi,  jurent  avoir  vu---de  lenrs  yem  Vn— cea  6tin- 
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.  (wu  *  ^  ^^  "'^  J«*A»  ii(duHgjked)y  Le  d^andehr       ««• 
a  iwt  to^  iOQ  poMible  pour  6teindre  le  fen.  maia  il  n'a''°'»*«i«"». 
pur6tt88i»^  ,  (.  liiwuii* 

2.  ^  difmderesse  eU-dte  re^HmsM  aw,  ikmandeurs  de$ 
"ommages  daps6s jnr  cet  incendie  ?     v..  •  * 

U  sc^bUi  A  la  Cour  que  la  dfefendpresse  est  en  faute  ot 

TJ^J^  r  "^«*^«"*«     "  eat  «:e:rtain  quo  la  loco-  • 

moHve  Itofait  une  quantitfi  trds  coneid^rablo  d'6Unoelle8 
m6me  yusual ^antit!,."    La  dfifenderette  se  trouve  en 

dehoTB  des  cas  de  precaution  et  de  prudence  ordinaires.   ~  ^ 

E   pourquo,  J    Parce  que  le  tr'ain  6tait  tro^  lourd,  il  fal- 

•    1^;;^' ^*™**«*' P*^^""  «™^^  9^"^  c^^^^    Sice 
train  ^t  6t6  divisfi,  il  anrait  6t6  plus  iLr,  et  on  aulait 

moinschaufffe^    Q«e  la.  d^fend^resse  I^rt^4^^^ 

cons6qnences  du  ri«que  qu'elle  a  alors/voulu  cou^r.    Ses  - 

omploy68  deyaient  voir  toutes  ces  6ti/celles ;  ils  voyaient 

qae  le  vent  fort  quil  faisait  les  poZit  vers^  les  bfttisses 

du  demandeur ;  et  d'6tait  leur  devoir,  en  approchant  ces 

bfttisses.  de  faire  en  sorte  de  diminuer  ces  ^tincelles  et  d'en 
umomdnr  a  force.  La  dfifenderesso  ne  parait  done  pas 
-quand  bien  mAme  sa  locomotive  avaittoutes  les  perfec- 
tions possibles.-avoir  us6  de  toutes  les  pr6cautionVvou. 
lues  dans  cette  ciroonstahce. 

Et.  mdme.  en  admettant  que  la  locomotive  ava/t  les  ^ 

amfehorations  les  plus  perfectionn^es  pour  retenir  1^     ^ 
aincelles.  et  en  admettant  que  la  dfifenderesse  a  us6  de  . 

toutes^  les  diligences  et  precautions  voulues,  la  d6fende- 
resse  est  encore,  d'aprds  notre  loi  civile,  responsable  de 
|^d^mages,.ain.i  que  la  Cour  d'appel  I'a  jug6,  uotam-    . 
ment  dans  la  cause  Grand  Trunk  R.R.  Co.  Sr  Meegan  M 
I^B..iaB..p.864L    (^laestfbndesnrce^SpT;,^ 
lonpeut  bien  user  desa  propri«6  A  son  grf.mais.^e  ^ 
dit  Pbthier,  (pK>p^  No.  44)  "sans  donner.  n6anmoins.  at- 

t^nte  au  di^t  d'autrui."   Si  une  compagnie  de  cheinto        - 
de  for  est  maitresse  ohez  elle  et  a  le  droit  d^exploiter  son 
chemin  comme  elle  Ventend,  eans  que  ses  voisins  puissent 
empi6ter  on  fiure  passer  quoique  ce  soil  sur  V»  propri«t6  ' 
S!!!  ^  ^!!^i  d'un  autre  c6t6,  elle  est  tenS>4»^^        - 
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iMu.       de  sa  propriMi  ohos  Hon  voisin  aacnne  choiie  nnisible,  aa- 

North  Bhon  R.  tremunt  iiliv)  est  rospouaable  da  duiuiuago.    O'est  co  qae 

Movniiu.    Pothier  (boo.  No.  286)  exprime  clairutnent  en  disant : 

,    ,  "Le  roisinage  oblige  lea  voisiuB  k  user  chacnn  de  boh 

"  heritage,  de  manure  qu'U  ne  nuiM  pat  d  ton  voitin :  domam 

"  aaam  nnicuiqau  r»ficer«  licet,  dummodo  non  offMat  invito 

"  alteri,  in  quo  Jut  non  htdtet ;  L.  01,  if.  de  R.  J.    Gette  riglo 

"doit  s'entendre  en  ce  sens,  que  qaelqne  liberty qa'ttn 

_1       "  chaodn  ait  de  faire  ce  que  Jiou  Ini  semble  sur  aon  h6rl- 

"  iage,  il  n'y^peut  fairi  rien  d'ou  it  puiite  parvenir  quelque 
"  ickote^tuf  rkMtage  voitin  qui  lui  soit  nuitUUg :  in  tuo  htu^enui 
*^facere  litet  quaUnut  nihil  in  aiienum  immittat ;  L.  8,  §  6,  ff.  si 
"  eejrv.  vind."  No.  241.  "  O'est  sur  ce  mdme  principo 
"  qn'il  n'est  pas  permiB  de  faire  sur  son  heritage  qnelqne 
"  chose  qui  enveiri^t  dans  la  maison  voisine  nne  fam6u 
.  "  trop  dpaisse  et  trop  incommode,  telle  qne  celle  qni  sort 
"  d'un  four  k  chaux,  on  d'an  fourneau  k  brulej  \m  lies  do 
"vin;  L.  8,  M.  fr- «  «erv.  vind." 

Sans  doute,  I'exploitation  des  chemins  de  fer  eat  dans 
rint6r6t  public ;  et  les  roisins  sont  obliges  d'en  soiiffrir 
ies .  inconv^nients  ordinaiies,  tel  que  le  bmit  ordinairu 
qne  font  les  locomotives  et  les  trains  en  passant,  t>tu.<^ 
Mai&  cela  ne  va  pas  jusqn'i  rendre  les  compagnies  in- 
dei^nes  de  I'inoendie  cads^  par  ses  ^tincelles.  Gela  n'vst 
'  pas  un  inconvenient  ordinaire  .des  chemins  de  fer. 

Dans  ce  pays-ci,  stl  y  a  qnelqne  chose  en  favenr,  c'egt 
'     bienJ[a  colonisation  ;  et,  cependant,  les  tribnnaux  onl  a 
difei^  repriaes,  et  avec  raison,  condamn6  lei  colon  qni 
avait  mis  le  fen  k  ses  abattis  ponr  les  fins  de  ddfricfae- 
ment,  k  payer  les  dommages  que  ce  fen,  en  s'^tendant  on 
se  transportant  chez  le  voisin,  a  pn  causer  k  ce  dernier^ 
•    (vide  Fortfyce  4>  Keamt,  15  L.  G.  J.  80 ;  Lamothe  Sf  Bittan- ' 
n«tU,  14  B.  L.  129 ;  Domat,  tiv.  2,  Jit.  8.  tec.  4,  No.  9,  d  la 
note ;  11  ToulUer,  No.  155).    Nos  loisciviles  nous  rendent 
encore  re/sponsables  du  feu  que^  V^tincelle  6chapp6e  de 
la  chemin6e  de  notre  m^son  allume  chez  le  voisin,  ainsi 
qne  cela  a  6t6  d6cid6  dans  la  cause  i^M/iiiia;  4*  Boy  9t  tU., 
^         14B.L.511. . 


La  loi  ne  frappe  done  pas  les  compagnies  de  ohemin  de 
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for  plu.  dAwment  quo  loa^Mtojrons  ordinaire*.     Et  pou^       .«. 
quo  «ura,«nt-ell««  pl„.  de Vivil6ge«  qu'eux  ?     Kt  pour- ''-'-  «h»-  «. 
Zv  \      T  ?'  '"'r  "^•'^  "''»«^*'^  »«««»  wcour.  con-    -o'^"... 

II.  ^^IZ'     .  ^^T"***"*  "'  d.,vrait^lle  ««bir  c«tt«  porte 
Z;^^       W    ^»  ■«~'*' »*  Pl»-.  "i  moin..  I'exproprier 

an«  mdemnit^S  contrairem«nt  A  I'art.  407  du  0.  C    NW- 

pa.  plus  juate  que  coa  compagnicn  «oient  tenuea  do  rfi- 
Zi^ !-lT'^'^^'  puisquVllea  ont  Ioh  b6n6flce«  de  I'e.. 

'   f.^f      n         ^^""''J^^^ina  defer?.   En  pr6parant  lophi  

anfa,  ellea  pouvont  fairo  entrer  en  ligne  do  compto  lo 
naque  de  cea  dommagea. 

La  Oour  eat  d'avia  quo  la  ddfendoroaao  eat  tonuo.  par 

108   lo,8   do  rembouraor   lea  dommagea   r6clam6H,  «Ui 

reate  la  derniiro  question.  ^      »« 

8.  Preacrii^ion  de  aix  moia. 

du^h^9  d^irrr"  ^"  ^''  ^"  Canada,  aafbir.  la  aoc.  27 
du  ch.  9  de  42  Yict..  preaorit  par  aix  moia  lea  actions  en 
dommagea  contre  lea  Co^pagniea  do  chemin  de  for ;  tan- 
di8  quo  la  loi  doa  chemina  de  for  de  la  Province  de  Qu^:. 
^  par  la  aec.  27  do  48-44  Vict.,  la  preacrit  par  douT 

^.ni^^^"!  »'6t6  intoDtfio  aprta  lea  aix  mois,  maia  en  de- 
dans dea  douze  moia.  *^  ^ 

ici^  llHrf^*/'™'"*/''^""*^'*  Peut-olle  a'appliqier 
lu?    La  dfifenderease,  dans  son  factum,  dit:      ''    ^     ' 

'•  est  irLTr?"\^"'  '*  ^"^  ^"^  8««^«™«  ^"^otre  caa 

MW^l^V    *   ^'"'f  """  **  ^'  Provinciale.  p.^ae 
1  accident  eat  amv6  sur  un  chemin  de  for  ffidferflT^  ' 

Laocident  est  arriv^,  comme  le  dit  la  declaration,  aur ■ 
"loi'f^Tr!.1  ^^«'P-i«q'»«Oanadien  gonvem*  p^nl 
"  Ltcl*     t  »PP"te»a»t  A  laCompagnie  damftme 
iiom  inoorpor6e  par  un  aote  f6d6ral,  44  Vict  ch  1 

"  pour  ?W  '^PP'^T*  *  1»  Oompagnie  du  Pacmque  • 
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pui*.    Is  (ihdmln  do  for  traveTse  d'uno  province  A  Viii* 

K«rtiitmortR.<«^,.Q  n^  ^^  pg^t  p^^  fljr,,  «^hemin  provincial 

l^wW    <•  II  ^f^  pm,  £t^  uontoittift  par  lea  demandeura  qnu  lo  ohu- 
'*min\de  for  lui-mAmo  6tait  an  «h«min  d«  fi^r  fftd^ral, 
"  maiil  I'objeotion  Taito  est  quo  la  Oompagnio  d^fendo- 
"  roHH«>y]ui  out  a(!«uii6«i  d'avoir  mia  lo  fou  loriiqu'«llo  oiW; 
"  rait  unr  an  chomin  do  f«T  ffidfcral,  out  uuo  <;ompagnit' 
"  inuortlior6e  par  la  Idgialataro  provinciale.      Nook  mi 
**  oroyoi^i  paa  quo  '9a  aoit  lA  nno  objection.    Si  lu  ohetniii 
~^    "de  ferleat  f6d6ral,  il  est  oertainement  goaveni6  par  In 
"  loi  fMtrale  et  la  Ootnpagni*^  qui  so  sort  do  co  ohomiii, 
"  qu'oUe]  soit    fWferalo,    provinciale   ou    6trangire,  est 
"  Bvyette  laux  lois  qui  gouvement  ce  chemin." 
?  Ia  d6fi^ndere88e  n'a  pas  raison,  et  la  loi  f6d6ralo  u'u 
rien  A  fapre  ioi.     fja  d6renderos80  ost  ponrsuivie  devani 
lea  tribniaux  do  cette  province  d«  Quebec,  pour  avoir, 
dans  c<?tt^  province,  contrevenu  A  one  de  bob  lois  civilen, 
oxuluBivelDaient  du  resaort  de  la  R'gislaturo  do  Quebec. 
En  admei.tant  que  le  chemin  do  for  est  f6d6ral,  le  park- 
w    ment  ftddal  ne  pout,  k  son  8i\jet,  alt6rer  lo  droit  civil  <1«' 
'      la  provin(50  ou  il  passe,  qu'on  autant  quo  cela  est  absohb 
ment  n6c«s88aire  pour  loB  fins  ^u  chemin.    Or  lo  chemtn 
pent  ezisier  ot  Atre  oxploit6  sans  que  la  Compagnio  soil 
soustraito  k  cotte  partio  do  notye  droit  civil  qui  I'oblige  jV 
r6parer  Ioh  domma^^  quelle  i>eut  causer  A  autrui,  e^  , 
laissant  les  Mincelfes  aller  iwrter  le  feu  rjiez  le  voisiif'. 
Bemarqut>nH  que  «ro  u'ewt  pas  tSans  les  limites  du  chemin 
quo  le  dommage  ont  eu  lieu  .  maiiH  la  Compagnio  .a  sorti 
de  son  terrMn  et  est  all(§  mettre  le  feu  chez  le  voisin, 
c'est-A-diie  olle  a  feit  cela  en  laissant  ses  6tincelle8  aller 
chez  ce  vDitfn.  O'eafc  un  d|lit  civil,  ou  au  mdibs.un  quasi 
d6lit  ci^  1,  que  la  dAfenderesse  ji  commit  dans  les  limites 
do  la  pfoVin«^e,  et  la  dATenderesse  est  appelSe  k  payer  la 
dette  dea  doinmagea  T6sultant  de  ce  d6lit,  ou  quasi  dilit. 
dont  la  prescription,  par  le  code  civil,  est  de  deux  ann^9- 
L'aiitenT  Je  ce  d6lit,  qu'il  soit  de  la  province  de  Qtt6be< , 
ou  tin  6ti*anger,  pouriuivi  ici,  est  tenu  de  r6parer  les 
dommag«a  en  resultant  en  vertu  de  notre  code  civil,  ot 
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pmrlrnnnnt  dn  (ImntAt,  n'»  pM  pltu  droit  de  d«flr6ter  qa«       • 
o«tt«  Motion   «u   domihAgh  norm  pn'«<!TiW  par  iiz  mol.,""^ 
qu'il  •  le  drpit  do  dfMr^tt.r  quo  !«•  d«ttt)i  <!ivileB,  quo  U    »*• 
d«fMndflr««Mo  «ontr««t«ra  dam  la  profinoe  de  Qa6b««.  »i^ 
prwcriront  par  nix  moia.     II  n'appart«ualt  qu'A  la  l«giala- 
ture  d«  Qu6bfl«i  du  Uxor  ciette  preaoription. 

La  Cour  uat doiu,  davia  quo  ra«^tion  ii'«.t  pan  prwiorlle, 
otqu'olledoit «tro  inaiiit«nu.» ;  ot,  ppur  Um raiaona montlon- 
n6«H  on  raotioii,  «llo  <!ondainno  la  d6f«nd«r«Ha«  k  payor 
aux  domandourH  la  aoinmo  do  1 10,5)80,  i\  iiavoir  :  |6,816  ik 
la  doiiiaiid.»niHHH  The  Uvfrptml  ^  Lttndon  ^  Globe  iJuranee 
Company,  .-t  14,006  au  domandour  John  McWillio,  avoo 
luWrAt  ik  ooiupUr  do  la  aiguiacatiou  do  I'action,  et  ]«* 
d6poiig.     •  V  #„         '  i' 

January  18,  ISfifl.f  V        I 

Lai'osu,  Q.C.,  lor  tho  appollant  — 

On  the  queUimt  of  prestriittioH  }  -   i 

L'appelanto  a  plaids : 

lo.  La  proBoriptioii  ide  six  moia  appoafio  par  la  42  Vict 

ch.  9, 8.  27.  :,  '  '^"'  ■    " 

,^  Le  ohemin  de  fer  ■#l|^l"ia8*iit  le  train,  lors  de 
liocidont,  6tait  nn  oKimin  de  fer  fM^ral. 

En  vertu  de  la  aactiott  21  do  I'acfe  refondn  dea  clw- 
nuna  de  fer,  1879,  touto  action  en  cotopenaation  de  dom- 
magee  ou  torts  dprouvte  4  raiaon  ^u  ohemin  de  fer,  doit 
fttre  intent^e  daua  le  couw  dea  six  mois  qui  sui vent  la  date 
out  le  dommago  a  6t6  6prouv6.        ( 

Le  feu  a  «u  lien  le  24  aoAt  1888  et  I'action  n'a  $U 
intent^  que  le  9  juin  1884,  c*est-A-dire  px#a  dft  dix  moia 
aprds  raooident.    |  V  ' 

L'action  4itait  done  preacrite.       >  .  a 

Oeqfrkm,  Q.C,  and  Q^amp,  for  the  respondents.— 
The  action  in  the  Court  below  Waa  to  recover  the  vain© 
of  houaes,  barns,  and  other  buildi^^,  on  a  farm,  in  the 
parish  of  St.  LaUTOnt,  and  their  <?ontent8.  destroyed  by 
fare,  caused  by  engine  of  Company  appellant. 

The  iwpoj^dents  pleaded  (benaes  the  general  issue) 
that  their  ^engiaes  were  in  perfect  oi^er.  and  thtt  the 
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possible  in  the  tvLniaing' of  said  engines,  and  Were  gnciiHy 
North  shonR.  of  no  uegligeuce,  and  were  not  responsibl*^,  even  if  said 
mi-™.....     jj^^  ^^  cansed  by  sparks  from  their  engines.^  Respond* 
enta  also  pleaded  a  plea  of  jix  months'  prescription. 

The  points  of  law  are : 

Ist.  As  to  right  of  joint  action  by  the  respondent,  mc- 
Willie,  the  owner  of  the  property  destroyed,  and  the  in- 
surance company  who  paid  McWiUie  part  of  the  loss,  and 
are  subrogated  by  him.  •  '^  ^        ^ 

We  cite,  on  this  point,  Quebec  Fire  Insurance  Co.  vfMol- 
son,  1  L.  C.  R.,  p.  222;  Legar&v.  (^teen  Ins.  Co.,  18  L.  C. 
J^,  p.  185 ;  T^tu  V.  Gameau,  1  Q.  L.  K.,p.  355,  as  showing 
respondent's  course  to  be  the  correct  one. 

2nd.  Supposing  the  fire  in  question  to  have  been 
caused  by  sparks  from  an  engine  of  the  Company  appel- 
lant^ is  it  liable,  notwithstanding  that  it  be  proved  that 
the  engine  was  fitted  with  a  screen,  to  prevent  exit  of 
sparks,  of  the  latest  and  best  construction  ? 

On  this  point  it  is  submitted  fhat,  in  the  first  place, 
there  is  clear  evidence  of  negligence  or  fault  on  the  part 
of  the  Company.  It  appears  from,  the  evidence  that  it 
was  an  up  grade  passing  McWillie's  farm,  and  the  train 
was  an  unusually  long  and  heavy  one. 
'  This  part  of  the  road-was  well  known  to  be  one  where 
there  would  be  a  great  strain  on  tlfe  engine,  and  a  fiercer 
fire  would  be  required  if  the  load  to  be  drawn  was 
heavy. 

It  is  clear  that  the  escape  of  "an  unusual  quantity  of 
sparks  either  arose  froni  a  defective  state  of  the  screeg^or 
else  that  the  sparks  were  forced  out  in  such  a  quantity 
notwithstanding  the  screen,  because  there  was  too  heavy 
a  load  for  the  engine  to  draw  on  such  an^^up'grade,  and 
that  to  accomplish  it  an  unusual  and  extraordinary  fire 
was  made.  At  the  time  of  the  year — the  end  of  a  hot 
summer,  when  everything  was  very  dry — ^it  was  imprn- 
'\ient  for  the  Coinpany  appellant  to  act  as  they  did;  the 
load  should  have  been  divided. 

^    But,  apart  from  this  proof,  it  is  submitted  thatithe  law 
of  the  Province  of  Quebec  makes  appelant  responsible 
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(t^  1  L.  0.  R  222,  QuOieFire  iMsumnde  Company  t^  Mpl- 
'  ton ;  Grand  Trunk  Ry.  Co.  Sf  Meegan,  M.  L.  E.,  1  Q.  B.  894).  ^*^^  s^"'*  »• 
8rd.  QuettHm  of  pre$cription.'-Appe\hnVB  plea  on  this    >'•^^"'•• 
point  merely  alleges  that  the  actign  is  prescribed,  not  I 

.  haying  been  instituted  within  six  months  of  the  fire. 
Befdi^e  the  Court  below,  its  pretensions  were  that  the 
railroad  from  St.  Martin's  Junction  to  Montreal,  which 
crosses  Mc Willie's  farift,  belonging  to  the  Oanadian  Paci- 
fic Railway  Company,  the  six  months'  prescription  of 
S^c.  27  of  the  Dominion  Railway  Act— Revised  Statutes, 
p.  1488— applies  to  damage  done  by  the  engines  of  the 
North  Shore  Railway  Company  when  using  their  statu- 
tory running  powers  over  this  part  of  the  road,  although 
«|l^  North  Shore  Railway  Company  is  incorporated  by  the 
Legislature  of  Quebec,  and  the  stitutory  prescription  of 
twelve  months  under  the  Quebec  Railway  ^ct  forms 
part  of  its  charter. 

V  In  the  year  1882  the  Company  appellant  was  incorpo- 
rated by  statute,  Province  of  Quebec,  46  Vict,  ch.  20,  and 
the  Government" of  the  iSrovince  of  Quebec  sold  it  to  the 
eastern  section  of  tie  Quebec,  Montreal,  Ottawa  &  Occi- 
dental Railway  running  from  St.  Martin's  Junction  to 
the  city  of  Quebec,  with  running  rights  from  St.  Mar 
tin's  Junction  to  Montreal  over  the  remainder  of  the  said 
Quebec,  Montreal, 'Ottawa  &  Occidental  Railway  sold  to 
the  Canadian  Pacific  Railway  Company. 

The  Act  incorporating  the  Companj  appellant"  was  as. 
sented  to  the  27th  May,  1882,  and  bj^his  Act— sec.  17 
appendix  of  ch.  20— the  "  Quebec  Consolidated  Railway  M 

Act,  1880,"  was  incorporated  with  and  formed  part  of 
appellant's  charter.  * 

By  Sec.  27  of  "Quebec  Consolidated   Railway  Act,^ 
1880,"  all  suits  for  damages  are  to  be  instituted  within  * 
ttedve  months ;  this,  therefore,  became  the  prescription  ap- 
plicable to  the  Company  appellant.    But  for  this  provi- 
sion, the  two  years'  i)rescription  under  Article  2261  of  the 

Civil  Code  for  ddits  and  quasi  d&Us  would  apply.         # 

The  North  Shore  Railway  Company  was  using  the 
running  rights  Over  the  piece  of  the  railroad  from  St. 
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Martin's  jtinction  to  Montreal  as  a  part  of  the  North 
North  shon  R.  ghoris  Railway.  It  was  a  species  of  right  of  way,  or  ser- 
MoWinJe.  yit^ide,  inseparably  connected  with  and  forming  part  of 
the  whole  North  Shore  Railway ;  and  this  right  of  way 
was  created  at  the  time  of  the  transfer  to  the  Canadian 
Papific  Railway,  and  was  a  reservation  from  the  grant  to 
the  latter  Company. 

When  nsingiti  they  were  not  using  it  as  the  employees 
or  agents  of  the  Canadian  Pacific  Railway  Company,  or 

J     as  deriving  lights  from  that  Company,  but  were  using  it 

in  their  own  right  and  as  part  of  their  railway,  and  the 
position  of  the  Company  appellant  towards  the  public 
was  the  same  as  when  on  other  parts  of  the  line. 
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L'action  est  pour  '|10,980,  perte  all6gu6e  avoir  6t6  souf- 
ferte  par  I'incendie  de  la  ferme  McWillie,  le  24  aout  1883, 
et  reclame  c'e  montant  de  la  Compagnie  du  chemin  de 
fer  dti  Nord,  parce  que  le  feu  atirait  £t6  mis  par  des 
^tincelles  provenant  de  la  locomotive  No.  2p  du  train  No. 
86,  appartenaut  k  la  compagnie  d^fenderesse. 
Apris  rincendie  la  compagnie  d'assurance,  The  liver- 
il,  London  &  GHobe  Insurance  Co.,  a  pay6  k  McWillie 
|6,dl,5,  sur  les  polices, d'assurance  qu'elle  avait  6man6e8 
X>our  ce  montant  et  elle  en  demande  le  remboursement 
comme  subrogee  coutre  la  compagnie  aux  droits  de  Mc- 
Willie,  et  M^Willie  se  porte  demandeur  avec  I'assurance 
pour  rdclamer  le  reste  de  la  perte,  $4,665,  formant  le  total 
de  110,980,  pour  lequel  I'assurance  et  llcWillie  se  tronvent 
ainsi  demtodeurs  conjoints,  mais  dans  les  proportions  que 
je  viens  de  mentionner. 
La  defense  a  6t6  : — 
lo.  Prescription  de  six  mois  sous  1' Acte  42  Vict.,  ch.  9, 

§2'7.  ■■>   .:  'v;*;     ..  .  ■  ; -''■     .      '     .■ 

2o.  Que  le  feu  n'avait  pas  6t6  communiqu6  aux  bfttisses 

par  une  locomotive  appartenant  k  la  dite  d^fenderesse, 

mais  avait  origin^  antrement,  et  que  dans  tons  les  cas  il 

^'y  avait  pas  responsabilit^  parce  qtie  la  compagnie  svait 
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pris  toutes  les  prtcautions  nfecesaaires  pour  6viter  les  acci- 

L'analyse  de  la  preuve  donne  pour  jfisqltat  les  faita    »«•#«« 
snivantsL  I   r 

La  ferme  de  McWlHe  est  travers6e  par  la  ligne  du  che- 
mm  de  fer  da  Pacifique  entre  Mantr6al  et  le  Sault-au- 
K6collet,  A  un  endroit  ou  la  compafenie  du  bhemin  de  fer 
a  droit  d'usage  de  cette  ligne  pour  j  faire  circuler  ses 
convois,  et.les  maisons,  granges  et  6tables  de^  Mc Willie 
sout  8itn6es  tout  auprds  de  la  ligne,  k  une  distance  de 
quarante  ou  cinqnante  pieds  des  rails. 

Lots  de  I'^ndendie  il  faisait  un  tr6s  fort  vent,  le  temps 
6tait  tres  chaud  et  see,  et  les  cul^ivateurs  6taient  occup^s 
a  rentrer  leji^ir  r^lte.  | 

Le  traimttM^R  de  la  d6fenderesse  se  rendant  k  Mont- 

^^^  ^®^JHBP^^"^***"*  ^*  *^''™®  Mc  Willie,  et  vis-A-vis 
de  1>^  fenap?PaviT  une  rampe  tres  roide,  le  convoi  6tait 
long  6t  lourd,  et  1ft  locomotive  a  peine  assez  forte  pour 
lui  faire  graf  ir  la  rampe.  Le  tirage  des  feux  6tait  activ6 
par  I'lnjection  de  la  vapeur  dans  la  cheminfe  et  il  entrai- 
nait  et  projetait  au  dehors  une  grande  quantity  d'6tin- 
celles  et  de  petits  morceaux  de  charbon  en  combustion 

McWillie,  ses  deux  filles,  Mary  Ann  et  Maria,  et  William 
Alcock,  gar9on  4e  ferme  ik  I'emploi  de  McWillie,  6taient 
tons  quatre  pres  du  chemin  de  fer,  et  A  environ  trente 
verges  des  batisses,  regardant  venir  le  train.  Comme  la 
locomotive  les  d6passait  ils  furent  converts  d'fitincelles 
que  le  rent  chassait  de  leur  c6t6,  et,  pour  se  prot6ger 
furent  obligfis  de  toumer  le  dos  au  train  et  faire  face  au^ 
bfttisses,  et  presque  au  m6me  moment  les  deux  fill^ 
criftrent  k  leur  p6re  de  regarder  et  ^oir  le  feu  quel'enirin 
avait  mis.  : 

McWiUie  d'abord,  fe  garden  de  ferme  ensuite,  coururent 
%  I'abris  au  ftimier  ou  le  feu  6tait,  et  avec  des  planches 
essayirent  dp  I'fetouffer,  mais  ils  n'avaient  pas  d'eau  ue 
purent  r6ussir,  et  touimerent  leurs  eflForts  au  sauvetage 
deschevaux  et  animaux.  lis  ne  parvinrent  qu'4  ftdre 
Qftir  Jleur  ehevaux,  ^s^autres  furent  faffflSs  de  mfeme 
que  tontes  les  bfttisses  de  la  feime  et  lenr  cnntan^ 
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usk^       .  I:a  thtorie  de  I9  defense  dst/qae  rinoendie  n'a  pas  k\k 
Kortb  Shore  R.j||g^  par  des  ^itincelles  de  la  locomotivo,  qn'imm^diate 
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ufont  aprds  que  les  deux  filles.McWillie  se  foBsent  retour- 
nW  pour  se  prQt6gef  le  visage  contre  les  Stincelles,  elles 
ont  ctW  4  lent  pife  de  regarder  le  feu,  et  qu'il  n'y  avail 
pu  icldjli  y  avoir  de  feu  mis  patsies  6tincellQ8  et  d6j4  d£- 
cla;p6  lorsque  la  locomotive  yenait  A  pKeine  de  dfipasser 
reiirdroit;  qu'il  fivait  dii  prendre  antr^ment  et  aupara- 
vant  pow  6tre  d6j4  d6clar6  i^  ce  momeni.''  . 

Je  ne  puis  me  rendre  k  cette  manidre  de  voir,  et  elle  est 
contredite  par  toutes  les  circonstances.  .  ' 

'  lo!  Par  le  fait  que  les  fetinpfelfts  tombaieot  sui*  I'abris 
au  ftimielr  et  qu'il  n'existait  W  aucune  autre  cause  po«- 
sible  d'incendie.     ,         .s        ,.  .     :  *•. 

2o.  Par  le  fait  que  des  que.  les  deux  fillos  de  liJcWillift 
eussent  crie,  McWlllie  ej  Alcoc^  out  coijru  4  cet  endtoif, 
etont  essayfe  d'6toutfer  le  j[«j»  au  dehors  et  au  cot^  de^ 
I'abris  \fumier,  que  n^pouvant  ^  rfeussir,  ilspnt  oouru  A 
)'6tab]e*ou  6taient  les  che\tiux  et  que  le  feu  y  p6n6trait 
alors  pM  les  iuterafices^  des  planches  du  c6t6  de  i'abiis^i)! 
fumier.  ^'  *^ 

80.  Par  le  fait  que  c'6tait  a^ors  dans  une  saison  de  s^che- 
resse,  qu'il  faisait  un  grand  vent,  et  qu'autour  des  bllti- ' 
menls  d'une  fcrme  il  y  a  toujours  une  certaine  quantity  - 
de  pailles  et  matidres  inflihlimables  dans  lesquelles  le  f^u 
se  T6pand  nficessairenlent  avec  une  grande  rapidity,   r 

Par  la  circonstance  que  c'est  iminMiat^ent  ap^6s  Ip 
passage  du  train  que  le'feu  s'est  dMar6,  et^i^pai'  I'af- " 
firmationdes  deux  filles  McWillie  et  du  ga^fonde  fefme, 
•que  ce  sont  les  fetincelles  qhi  oat  mjs  Ic  feu,  qu'ils  les  ont] 
vutbmber  et  met^re  le  feu  efc  qu'il  n'y  avait  d'ailleurs 
pas  d'autre  cause  possible  d'incendie.    Ces  trois  ikmov 
gnagesne  sont  pas  contredits,  ils  sont  mdme  cohfirm§s 
par  le  t^moin  Browley,  fils,  qui  6tait  k  qnelqne  distance 
de  ^,  et  rei^rdait  anssi  passer  le  train  et  dont  le  t6moi- 
•gnage,  moins  importan|  que  ceux^deux  ^rois  autres,  a 

cependant  sa  valeur.  (*       *-^''    ^     ^   _^  1^    • — 

~'  Il  me  parait  partant  prbnV^ne  le  fen  a^  6t(6  ntiiB  par  la 
locomotive.  '  .  ^=is^ 
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^    Reste  la  jineation  d?  pre8orit>tiott  de  six  moia: ' .  '  » 
-    Laoompagnie  da  chemin  de  fer  du  Noyd  a  6t6  or«e» 
pa?  acte  de  la  Ifigislaturo  de  la  province  de  Qu6bec,  et  le    *'«^ 
chemin  a  fit*  qpnatnUtaous  I'autoriW  de  cette  Ifigielature. 
II  fitait  enti^rement  siiufidans  les  limites*  de  la  province 
etrfigi  paries  lois  que  la  legislature  de  cette  province 

.  pouvait  adopter  de  temps  d^utre.     '     ^^  ,     ' 

-.  L'une  do^es  lois  est  la  48e  et  44e  Yih,  c,  48,  sec^2Y.  - 
$  1,  qui  .6tablit  une  prescription  d'un  an  p6ni»ioute  ac- 
tion poiur  indemnitfi;  pour  dommages  80uirertiB,en  raii^n ' 
du  chemin  de%.  _^  *   \ 

•Ce  statut  6tint  en  force  lore  de  la  passation  par  lik  legis- 
lature fM6rale -de  I'Acte  46  Vict.,  e.  24,  $j8,  qui  d6claVe  le 
chimin  de  fer  .du  Nbrd  une  entteprise  pour  Pavantage 
g6u6ral  du  Canada]  Cette  loi  a  p^r  «ffet  en  .veytu  de  1il 
section  98,  §  10,  de  soiimettre  le  chemin  de  fer  dn  NqI«4  I^ 
rautoritfe  legislative  du  parlement  f6d6ral ;  et  pjir  lef  iois 

',f6d6rale$  alors  en  for^e  42  Vict.,  c..»,  $  27,  la  prescriptrott  ' 
des  actions  iMut' dommages  est  de  pix  moi^.'  -         '  »^ 

^    L'acqident  »,  eu  lieu  le  24  awat  1888j  ;i*action  a^t6       ' 
portfid  le  9  juin  1884,  et  la  question  ^ui  se  prJsente  main-  .      . 
tenant  est  celle.de  savoi^i  laqu«|lle  d^  deiix  prescriptiorfs  -^      ,f 

^  de  si?  mois  s^^s  I'acte  fM6^  o^  d'iih  an  ^ousTaiste  local  • 

est  applicable  4  Tesplice. '  ^  >■     '^,       '    ,   " 
•La  sectiim  91  de  I'Acte  de  Piftfirique  Britaiiniq^e  dtt 

Nord,  statue  .«qjj'ilsemloisibleA;aM.iareinedel*avi8   *  ' 
•Vet  du  ^prisentementdti  s6nat^  etdb  la  chitonbre  des  ct>nf.     *-     -' 

"munes  de.fai^»  des  lois  relativemBhtfltoutjss''les  ma-       "    ' 
;  II  tiSres  ne  tombant  pas  jdaiiis  les.  ca&gories  de  .sujetsi  par       "  '; 
"  le  pr6se^acte  exclusiyemeni*  assigned  aux  legislature 
«  des  pTOTl&ce» ; "  et  Id  section- 92  declare  que  "dans  chji-      '      . 
que  province  la..legiajature  pourra  exdnsiven^ent  fa|re  '      ' 
des  lois  i^latives  aux  matidre^  tombant  d^s  le^  cate^ 
gories;de  sujets  ci-dessous  6;ium6res,  savoitrpt  lOo.  Le? 
travaux  et  entreprises  d'une  nature  flRle,  autfes  que  . 
ceux  enumeres  dans  les  categories  suivantes ;  A,'B.  0.  \ 

•  '•  C.  Le?  tntvaux  qui,  biea  qu'entidrement  situes  dans  la^ 
Vprovlnce,  seront  avant  ou  aprds  Jeur  exeqution  dedarte    \ 

par  le  ^arleiutfut  du  Oanada  fitre  pour  J'iVantage  gj^'  - 
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'     iM».       "nfiraldu  Ohnada,  on  pour  Tavantage  de  deux  on 
North  Bhon  B.  •«  ping  grand  nombre  de  provinces." 

Ainsi  le  chemin  de  fer  du  Nord,  soumis  originairement 
aaz  lois  que  la  16gislatare  -provinciale  pouvait  adopter,  a 
6t6depai8  Ie^25  mai  1$88,  date  de  la  sanction  de  I'Acte 
46  pci,  chap.  24,  soumis  aaz  lois  que  la  Ifcgislature  f6d6- 
rale  pouyait  adopter. 

Du  controle  provincial  qui  cessait,  ril  a  6t6,80uniis  an 
contrdle  f6d6ral  qui  commen9ait  k  cette  date^et  de  oette- 
date  le  parlenlent  ^M6ral  a  pu  Ifegislater.         *  ,    -^- 

II  aurait  pu  depuis  cette  data  fttre  adopts  par  la  legis- 
lature f6d6rale,  une  loi  pour  changer  de  douze  toois  k  six 
le  temps  de  la  prescription,  mais  c'est  \k  tout,  et  Ton  rie 
pent  dire  que  I'efFet  de  ce  -  simple  transfert  de  Tautoritd 
locale  k  rautorpt6  f6d6rale  a  6t6  de  soustraiTe  \&  chemin  4 
l'autorit6  des  lois  locales  existantes,  et  de  le  soumettre  k 
Tautorit^  des  lois  &d6rales  d^j&  existantes  k  cette  6poqae. 

Cette  interprfetation  est  cello  que  les  rfcviseurs  d^s  sta- 
tuts  f6d6raux  ont  adoptee  lor3qa*ils  qnt  ^repr^duit  la  sec- 
tion 27  de  la  42e  Vict.,  qui  fetablit  la  prescription  de  six 
mois,  et  qu'ilsl'ont  plac6e,  dans  le  chaj;).  109,  parmi  les 
clauses  s'appliquant  aux  seuls  chemins  construits  ou  iT 
dtre  construits  sous  I'autoritd  du  parlement  du  Oanada, 
sans  la  repitoduire  dans  la  partie  de  I'acte  qui  s>ppliqae 
k  tons  les  khemins  snjets  4  Tautorit^  legislative  du  par- 
lement du  Oanada,  soit  parce  qu'ils  auraient  et6  construits 
sons  I'autorite  de  «e  parlement^soit  parce  que,  comme 
pour  le  chemin  de  fer  du  Nord,^!WWlraient-  6t6  d6clar66 
6tre  pour  Ta vantage  g^ndral  du  Oanada.  II  devait  r^sulter 
de  ce^ystdme  an  inconvenient  cause  par  le  manque  d'uni- 
formite  dan9  la  legislation  concernant  les  diverses'com- 
pagnies  sous  le  contrdle  du  parlement  du  Oanada.  LW  'y 
'  a  mis  fin  par  le  dernier  acte  des  chemins  de  fer,  51  Vict., 
.  chap.  29,  sect.  287,  qui  etablit  pour  toutes  ces  compagnies 
une  prescription  uniforme'de  douze  ihois.  -'sr-^" 

Mais,,  dit  la  defenderesse,  4  I'endroit  o^^l*iiccide&t%t 
arrive  ce  n'est  pas  le  chemin  de  la  compagnie  du  cheml^ 
de  fer  du  Nord,  mais  le  chemin  de  la  compagnie  da  Fad 


iiquB,^^»tte  compagnie, est  sonmise  anx  lois  f6d6pJeafr 
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Or  la  section  dn  statut  f6d«ral  qui  6tablit  la  preacription       W- 
ritablit  Hon  pour  les  dommages  vans^s  par  la  compagnie,''»'*^8"«ow  k 
^  mais  pour  les  dommageB  feprouvia  A  raison  du  chomin!    *««^««"«- 
Les  dommages  rficlamfa  ont  6t6  causes  en  raison  du  ohe* 
min  de  fer  du  Pacifique  et  non  en  raison  du  ohemin  de       ' 
f^r  du  Nord,  et  c'est  partant  la  loi  ftd6rale  et  la  prescrip- 
tion  de  six  mois  qui  s'apphque.     -  v   A     / 

Je  ne  puis  me  rendre  k  cetta  manidre  de  voir.    O'est  la 
compagnie  du  chemin  de  fer  du  Nord  qui  n  causfe  le  dom- " 
mage.    H^st  bi^  yra^  qu'elle  I'a  caus^r^dans  I'exercioe 
de  son  droit  de  passage  sur  une  partie  dti  chemin  de  fer 
du  Pacifique,  mais  pendant  qu'elle  exer^ait  ce  droit  de  4 
passage,  elle  ne  dessait  pas  d'6tre  la  compagnie  dp  chemin  ' 
derfer  du  Nord.    Bien  plu8,|cette  pr6tention  de  la  d§fen* 
deresie,  si  elle  6tait  fond6e,  a^ait  pour  effet  de  faire  d6. ' 
clarer  que  IWon  aurait  du  6tre,Rtirt6e,  aon  centre  la  com- 
pagnie  dftfenderesse  qui  a  caus6  le  doiftnage;  iqais  contre 
la  compagnie  du  Pacifique,  et  ceci  est  insoutenabli^. 

Jesuisd'opiniondecoiifirmer  le  jugement  de  labour 
■■    Snpdrieure.     -  ■•\  "  ;■  v-,:     ■  A 

::■  v-.'Chhroh,  J,.-^\;;- ■::■; -^*-'  :'-^  -^  V..."  „  -■'  ;\./;    -.NyX... 
The  theory'  of  thpx^efeiice  is  that  the  fire  occurred  from 
the  negligence  of-  McWillie's  servants  who  had    been  ^     •. 
smoking  in  an  outbuilding.    This  thepry  fff  not  sus- 

"  tamed  by  the  evidence.    The  proof  adduced  by  the  iea-     • 

-pendents  is  as  clear  aiid  positive  as  under  th^  circum-'^    •  ' 
stances  it  W^s  possible  to  make  it.    The  Witnesses  all 

•agree  w^th  singular  unanimity  as  to  the  facts.    They  *. 
were  all  stindii^g,  between  the  track  and  the  buildiiurs  '     ' 
destroyed.    They  all    remarked  the- ^reat    volume ^f        ' 
smoke  and  sparks  proceeding  from  the   engine     The 
shower  ^f  sharks  was  so  g^at  that  they  were  obliged  to 
turn  away  their  faces.    They  saw  sparks  fall  ohsthe^ 
but  dings.    They  sgw  the  fire  buragout  oh  one  onhe^" 
buildings;  it  spreadtoth^  stable.    ILey.gotiw^  . 

out ;  the  other  two  perished.    AgainSl  all  this  testimony 
the  defetice  tries  to  prove  that  one  of  the  farm  laborers^ 
occasionally  smoked^  tfe«t  hA  «n,>^|rH'in  thr  mitbrnld 
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poflitiyely   contradioied,    and   th«   defence  amoniiti  io 
"•  nothing  more  than  a  suggestion  that  the  fire  might  have 
Occi^rred  in  this  way.  ^  .         "' 

The  defendants  also  seek  to  avoid  ^responsibility,  on  the 
ground  that  their  locomotive  was  protected  as  far  as  pos- 
sible ;  that  the  screen  was  in  good  order.  They  bring 
into  Court  two  or  three  experts,  wjio  say  they  never 
knew  a  locomotive  so  protected  to  cause  damage;  But  the 
testimony  of  these  men  i^overborne  by  the  direct  and 
positive  evidence  of  the '  persons  who  witnessed  the 
whole  occurrence,  and  who  prove  that  the  fire  was 
caused  by  the  sparks  from  4he  train.  We  think,  there- 
fore, the  Company  was  properly  held  responsible. 

The>^hext  question  is  whether  this  action  is  prescribed 
by  the  Railway  Act  of  Canada,  which,  as  the  law  then 
stood,  Required  that  the  action  for  indemnity  should  bo 
'  commei^ced  within  six  months.  The  accident  occurred 
on  part  of  the  .Canadian  Pacific  line— a  railway  under 
Dominioi^  control ;  but  the  train  was  run  by  ^he  North 
Shore  Company,  a  provincial  line,  which  had  running 
rights  over  that  part  of  the  Canadian  Pacific  road,  and  it 
was  in  ^the  exercise,  of  these  rights  that  the  accident 
occurred.  It  is  evident  that  it  is. the  Company  which 
capses  the  damage  which  must  be  4X>nsidered.  But  the 
provincial  road  was^  withdrawn  by  a  statute  from  the 
operation  of  provincial  law,  and  placed  under  the.  control 
of  the  Dominion*  The  quescUon  is  whether  the  effect  of 
that  statute  was  to  withdraw  the  North  Shore  road  from 
th'e^provincial  limitation  of  tw<^lve  months  and  place 
under  the  Dominion^  prescription  of  six  months.  We 
^ 'have  copie  t&Hhe  conclusion  that  the  limitation  of  the 
provincial  layr  still  applied  to  the  North  Shore  Company, 
and  that  only  by  a  specific  enactment  could  it  be  placed 
under  the  operation  of  the  prescription  of  the  Dominion 
Railway ,  Act.  We  are  therefore'  of  opinion,  on  both 
grounds,  that  the  judgment  should  be  confirmed. 

Judgment  confirmed. 
Lacoste,  BiiaiUon,  Brosseau  <Sf  Liyo^,  attorneys  for  appellant. 
XiWM  SeOramp,  attorneys  tor  rwpondaiti.  ^  y~ 
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Septembw  29,  18^9. 

Coram  Tkssihr.  Cross,  Baby.  Ohuboh,  Bo884,.JJ. 

^  JAMES  O/DAVIB/i     '        '"     ' 

iJ^emiant  in  Cowl  below), 
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Respondents. 

Partnerihip^Partie^tion  in  prt^fits^ArU.  1880,  1881,  .C.  O. 

Thejpp.Il«t  tent  18,000  to  P..  tort«thIm  In  b,«I„.«i:w,.,oh.w«  c«, 
ried  on  u^der  the  name  of  P.  A  Ca    By  the  •KreimBntJknrllS^ 

w«  to  d«w  1800  per  «,wmfo»  living  expense,    AUWdI^J^' 

'         irrfK"!;  ":'""'''""*»•  o'P.befo?tb^tl.^r£iS.S 
.    -w.togetbacktbe.mountofhl.Ioan.wdtte 

iriw-S^''^'??;**''*^*^""^"*^^**'"  Sui^rior  Court.  Mon- 
trpal  (G114;.  J.).  June  2,  1888.  in  the  followiDg  terms  :- 
.  *^'i^Couretc......  ; 

1  existence  d'ane  80c,6t6.  mais  plutot  pour  fitab^ir  que  le 
Jl6fendeur  aiiiit  acte  d'assoofe-eV^est  imniii-^dana  I'ad^ 
mm,8trat,on  des  affaires  de  la  «^ci6te 'de^l^re^  iZ 
.rore  ^toferalement  qu'il  $tait  de  la  soci6t6,  rejette  la  ' 

^y1.r.^  '^'^^"^^^  ^^'  '^'^  -«"re  oette 
preuvedecdi6  et  renvoie  les  objections  faites  paHui  A 
1  enqudte  et  qui  ont  6t6  r68erv6e8 ;  •      '    \  ' 

^  "Consid6rant  queles  faits  allfigufis  dans  le  plaidoyer    ' 

1^^^      *'*^/*  ""^  pettvent  changer  I6gklement  la    ' 
Oonaidfauit  oa'ani  farmer  ao-i'-^ *^ 


a&  dfl  1  'unto  prodnjt  eomme 
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B.  Lw^lero,  notaiw,^  le  «  iv^iF  18i92,  entre  le  dAlbtt^r'st 
le  nomm6  William  Henry  Parwms,  Iti  ditos  parties  ao  dit 
ai:te  ont  fonn6  virtuelloment  ana  80oiAt6  \;ominer(!i»k) 
sous  le  noiii  de  Wm  U.  Paraons  &  Co.,  le  dit  acte  conte- 
uant  tout  ♦•«  <jai,  d'aiwoa  l«ii  artiiles  1880 et  1881  du  Oodtf' 
Civil,  constituii  un  oontrat  de  Bb«ii6t6  ; 

"Gonsiddrant  qu»le,fait  qu«  la  d6i;laration  enregiatreu 
d'li'  la  dite  BO«-i6t6  oinet  le  nom  du  dfefendeur  nb  peul 
ohanger  le  «;araotdre  du  dit  adte  iet  lib6rej'^  le  dit  d^rea- 

deurJaiA.  1884«l'M9.)r      •  .  '^^  ■  .  ^-W':^^'--  . 

•» Con»id6ranl  qu'il'est  pronv6  que  le  d^fendenr  a  do 
fait  pria  part  journelleraent  aux  operations  oorameroialuH 
de  la  dite  sot^ietd,  ren^ageant  m6me  dans  un  commernu 
ot  des  aventures.dans  loaquels  son  co-assooifi  n'avait  au- 
oune  experience  et,au.8ujet  desquels  I'avis  du  d6fendeur 
seul  g[)revalait ; 

"  Considerant  que  i-ommc  membre  de  la  dite  804;i6t6  W. 
H.  Parsons  &  Co.,  le  d6fendcur  est  tenu  au  paiement  des 
dettes  de  la  dite  soci^tfe,  et  qu'au  moment  ou  la  dite  society 
a  cesjie  de  faire  des  aflFaires,  elle  6tait  endettfie  envers  les 
demaudeurs  au  montant  de  1965.16  ix>ur  le  prii  do  raar- 
chandisea  vendues  et  livr6es,  telles  que  port6ea  iia  uompt<t^ 
d6taill6  produit ;  f 

"  Condamne  le  d61endeur  k  payer  aux  demaudeurs  la 
susdite  somme  de  $1)65.15,  aveo  intdrdt  depuis  le  12  octo- 
bre  1887,  dale  de  I'assignation,  ot  les  dei>ens  distrjeiits  aux 
^procureurs  des  demandeurs,  la  taie  du  t6moiu  John  Bain 
devanl  6tre  restreinte,  quant  k  co  quo  le  d6fendeur  en  devru 
payer,  k  ce  qu'elle  anrait  6t6  si  oe  t6moin  out  kih  entendu 
k  New- York,  sur  la  commission  rogatoire  qui  y  fut  enl- 
cul6e,  et  rien  ne  devant  6tre  charge  au  defendenr  soit  pour 
la  taxe,  assignatiqnipu  deposition  du  t6moin  B,  G.  Elliott." 

Sept.  20,  1889.] 

Hon.  R.  Lafiamme,  Q. C.,  and  Hon.  A.  Lacosle,^.  C,  for 
the  appellant : —        ,  .  .  ^ 

The  respondents  w^e  cteditors  of  one  W.  H.  Parsons, 
who  fonnerly  did  business  at  Montreal  as  a  sort  of  gopds 

.    -  _  _  _.. —  ^  11^    —  J 1^   _A  ttJ»g     TT     P— j.^.ra 
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and  ongtomt'  br6K«f,  nnder^g  style  of  "  W.  n.  Pan 


-U:-- 


,    ,    .*         ,  #«-00tJWOF  quint's  Buroa.  <  U6 

&.*  **  .  \       '        ' 

ftCte."  fcr  ■  iQm  of  1966.15.    Panon.  haying  beioino 
insolvent, and  having  aUoondod,  the  reqwndonU  took       ^** 
thia  action  againit  the  appellant,  alleging  that  the  latter    8"'«-«- 
waa  a  oo-partner  with  F»noii»,  and  therefore  re.pon«ible 
lor  the  debt  *  ^^  \ 

.  In  Bupport^of  tht'ir  pretension  of  the  exiitenoe  of  the 
lUleged  partnership,  the  respondents  invoked  u  deed  pat. 
sed  beforo  Lederc,  N.  P.,  on  the  6th  April,  1882,  and 
alleged  that,  after  this  deed  had  b«eu  passed,  th«  app«.U 
lant  "  took  an  active  and  energetic  part  in  the  said  busi-  '  > 
"ness,  and  covenanted  and  held  out  to  the  commercial 
"  world,  and  to  the  public  generally,  that  ho^was  a  part-  ' 

"  ner  and  had  an  interest  in  the  business." 
~    The  appellant  pleaded  firstly  a  general  denial,  and  in 
his  second  plea  specially  denied  any  participation  in  the  ** 

business  or  its  profits,  or  the  existence  in  his  beWlf  of 
any  interest  in,  the  business  other  than  he  mightlegitit        -^ 
mately  have  as  a  creditor  of  Parsons. 

The  deed  of  the  6th  April,  1882,  apart  from  the  speciat^       * 
clauses  hereinafter  quoted,  was  in  the  ordinary  form  of  a 
notarial  obligation  for  repayment  of  a  loan.    It  began  by  M 
recording  the  appearance  bpfore  the  notary  of  William  ' 

H.nry  Parsons,  and  hin  acknowledgment  of  indebted- 
ness to  appellant  in  the  suflgt  of  18,000,  and  proceeds  to 
recite  that  Parsons  "  hereby  promises  and  obliges  himself 
"to  well  and  truly  pay^the  same,  or  cause  it  to  be  paid 
"to  the  said  Mr.  Davie,  or  to  his  legal  representatives,  in~ 
seven  years  from  the  1st  April  instant.  __ 

"And  whereas  the  said  William  Henry  Paisons  has 
p  borrowed  the  sAid  sum  of  |«,000  from  the  said  James 
'  Greeikshields  Davie  in  order  \o  carry  on  bqainess  in  the 
^said  d^tyof  Montreal  as  banker,  broker,  general  com- 
"  mission  merchant,  shipper,  etc.,  and  under  the  under- 
standing  that  the  said  Mr.  Davie  should  have  an  in- 
terest  in  the  business  aforesaid. 
"Whereas  it  is  the  intention  of  Mr.  Parrons  to  show 
his  gratitude  towards  Mr.  Davie,  for  thus  giving  lum 
"  tha  opportunity  of  starting  business,  and  in  ^w>«^ 
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"  him  in  hit  bnaineM  Uuoiwli  hif  infinanot,  wtatgj  tmd 
"otherwise.      '.•      ■'"*■  v     '  .■  ,  -i' '        '    '    '    / 

"It  it  well  understood  and  i^ued  between  the  |Aid 
•'  Davie  and  Parsons  ss  follows,  to  wit;  ^^      NJ 

"  During  tho  Maid  term  of  seven  years  th<^  iud  Mi^Kir- 
"  sons  will  carry  on  buHini'ss  in  thu  said  oity  of  Ifpntreal 
*'  as  banker,  brokor,  general  rommission  men'ihai^,  ship- 
"  per,  etc.,  under  the  uamo  and  style  of  W.  H.  P»rions  it 
"  Go.,  and  th<i  sum  of  |8,000  will  bo  by  him  emj^loyed  in 
*'  said  business  and  for  no  other  purposes  whatsoever ; 
"  he  will  not  change  tho  said  business  without  Mr.  Davie'H 
"  consent  in  writing,  and  ho  shall  constantly  ke<>p  books 
"of  account,  and  Mr.  Davie  will  at  any  tim^  have  a  free 
**  access  to  the  same.         „    /  ,     •.       •■■/a   A  ;,  ;^ 

I  "  Oat  of  the  proceeds  of  the  said  buslnesi^,  Mr.  Parions 
"  will  toko  for  bit  personal  expenfes  no  ifiore  than  |800 
"  per  annum,  unless  the  business  should  be  verjr  suocess- 
"  ful,  in  which  case  he  fhall  be  entitled  to  an  increase  of 
"  $100  per  annum,  t^  intention  of  the  ^terties  being  that 
"  Mr.  Parsons  shall  not  take  more  than/ 1800  for  the  ^rst 
"  year,  and  #1,400  for  the  last  year  in  ^ny  case.  ; 

"  And  at  the  expiration  of  the  said  seven  years  Mr. 
"Davie  or  his  legal  representatives/  in  addition  tor  thu 
"  sum  of  #8,000  hf  him  advanced  as  jaforo8aid,^and  to  the 
"  interest  then  unpaid  thereon,  vtill  be  entitled  to  exact 
"  immediately  from  the  said  Mr.  Paxsons  a  bonus  of  nfty 
"  per  cent,  ott  the  net  profit  made  in  said  business  damg 
"  said  period  of  seven  years." 

A  subsequent  clause  of  the  deed  provided  that  in  c-asu 
of  the  dea^h  of  Parsons  within  the  seven  years,  Mr.  Davio 
mighi'  forthwith  collect  his  #8,000  and  his  bonus. 

The  appellant  had  interested  himself  in  the  fortunes  of 
Parsons  since  the  boyhood  of  the  latter,  had  personally 
procured  for  hjm  a  situation,  in  a  broker's  office,  and  as  a 
culminating  act  of  regard  to  the  memory  of  Pursons' 
father,  decided  to  give  the  young  man  the  means  ^com- 
mencing bnsiness  for  himself.  Tne  appellant  was  always 
in  business  for  himself  carrying/ on  a  dry  goo^^i  trade  in 
the  eastern  part  of  this  city,  bnf  for  some  feyi^  years  past 
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•Im  ocon|)led  the  position   of  •  dif»«t6r  of  U  iBanqnt 
VIU*. Marie     Hi*  intereit  in  Pwiont  w«»  Ih.t  of  a  fVitnd 
««<1  «ndlnjrrr«ditororinv««tor(A«tf/if«r<lByo,Mii).  Hi.  con- 
niKiUon  projudi  wl  nobody  who  had  dealing,  with  Paraon«, 
M  •H  buainei.  m«n  kn«w  that  he  had  hfa  own  biuinea. 
^  to  attend  to,  and   h«  never   cojnpleted  a  tingle  traua- 
..'tlon  for  Pamona.  md  eape^jally  iijaaiiiJoh  a«  *iuM>rdin»'' 
^.  to  the  very  deed  itaelf  he  waa  powerlea?  to  draw  oat  i^ 
>jingleoentofboni»,or  prMj^piu\  before  the  t;««Ma^ 
tlm,  ot  bu.,n^a«.  and  •ft^^Wfcent  of  all  liabilitiea.  7 

The  mam  fea^re  of  tl||ii||^  obligation  to  repay 
•  loan,  and  all  the  «IH.oiaiS»^JU  whid.  the  Snperior 
Court  ooniiderod  Huffiofen^P^Btituto  the  eaaential 
feature,  of  a  j»artn«r.hip  are  quite  harnioniiBd  with  that 
mam  feature  of  a  loaa,  aa  giving  the  oreditot  incidwtia  . 
iecuntie.  for  hi.  mon^/^f      ^  '--^     ,       "         '^t 

O'«o/fiwi,  Q.  a,  aitd  CSwte.  for  the  reepondonU,  were 
not  called  upotf, 

BoBBfi,  J.  (for  tJie  Court)  :-t 

Sylvester  et  al.,  le.  demandeur.,  fitaient  cr6aucieri  de 
W.  H.  1  arson.,  fawant  apparemment  commer^  sou.  la 

ue  f»66.15,  pour  marchandise.  vendues. 

P™n.  &  Cie.  ayant  fait  cewiion  de  leu«  biens,  et 
Sylvester  &  Cie.  n'^tant  pa.  pay6s  ils  out  pA&'actiou 
dont  il  s  agit  contre  Davie,  pr6aent  appelant.  ^^ 

Il8  pr6tendent  que  Parsons  et  Davie  6taient  en  soci6t6 

«t  que,  comme  mdme  membre  de  cette  8od«6,  Davie  est 

enu  au  paiement  des  dettes  qu'elle  pouvait  avoir  con- 

traotfies  dans  le  oours  ©rdinaire  de  ses  affairea,  et  entre 

*"K!i2L!"iP«T*"'  ^^'  •»66.16,prix  des  marohandise. 
acn^ftes  de  Sylvester. 

La  d6fense  a  6tX  outre  une 'dfefegation  g6n6rale.  une 
d6n6gation  .p6ciale  de  toute  participation  de  la  part  du 
46fendeurdan.  les  affaire.  dePiw^,n..  de  m«me  que  dans 
le.  profit,  quil  pouvait  fkire.  dan.  lesquek  le46fendeuK^ 
prttend  quil  n'avait  pas  d'autrt.  iat6r«t  dtie  celui  de 

qu'il  aUigue  »voir  fait  i  Punoiw. 
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La  position  des  parties  r^snlte  des  tennes  d'nn  acte  fait 
entre  eux  an  snjet  de  ces  |8,000 ;  Tun  disant  qae  cet  aote 
ne  constitue  qu'un  simple  prtt  de  |8,000,  Tantre  qtfil 
constitne  entre  Parsons  et  Davie  une  Vj^ritable  soci£t6. 

La  Oour  Snp^rienre  a  cru  y  voir  les  6l6ment8  d*ane 
soci6t6,  et  a  condamnfi  Davie  k  payer  la  dette,  et  c'est  ce 
jngement  qni  nous  est  maintenant  soamis. 

Notre  article  1881  dit :  "La  participation  dans  les  pro- 
•*  fits  d'une*BOci6t6  entridne  avec  elle  I'obligation  de  par- 
"tager  dans  les  pertes."     -—-  —  r-- ——————    — ——  — 

Mais,  dit-on,  cet  article  prfisuppose  une  80ci6t6  d6ja 
existante,  et  ne  fait  que  declarer  que  la  stipulation  dans 
I'acte  cle  soci6t6  de  partager  dans  les  profits  entraine 
Tobligation  de  contribuer  aux  pertes. 
'   Cette  interpr6tat^on  nenie  parait  pas  admissible,  car' 
elle  suppose  I'existence  de  soci6tto  dans  Iesquell(ar4e8^- 
assocife-ne  devraient  partagc^r  que  dans  les  pertes. 

'Nous  devons  prendre  I'article  tei  qu'il  est,  et  dire  :  d'a- 
bord  que  la  stipulation  de  partager  dans  les  profits  eu- 
■  trune.la  responsabilitfe  du  partage  des  dettes,  et  ensuite 
en  vertu  de  la  disposition  suivante  du  Code  que  toutes 
stipulations  au  contraire,  quant  aux  dettes,  sont  nulles 
vis-a-vis  des  tiers. 

•.  Plusifeurs  auteurs  anglais  et  de  droit  fran^ais  modemc 
ont  etfe  cit68  a  I'encontre  de,  cette  interpretation,  et  si  ces 
autorit6s  pouvaient  6tre  admises  sous  notr^Code  j'hfesi- 
"  terais  avant  de  declarer  qtfe  dans  I'espece  il  y  a  soci6t6. 
Mais  nous  avbns  sur  la  matiere  un  texte^formel  tir6  de 
I'ancien  droit,  ^iffferent  du  droit  anglais,  et  surtout  du 
droit  modeme  franfais  que  nos  codificateurs  n'ont  pas 
voulu  suivre ;  nous  trouvons  de  ce  fait  I'affinnation  en* 
'  toutes  lettres  dans  leur  rapt)ort  sur  les  travlux  pr6para- 
toires  dc  cet  article. 

C'est  notre  regie  telle  que  le  Code  nous  14  dpnn^;  qu'il 
nous'  fatit  suivre,  et  il  n'y  a  pas  lien  de  j|'oc<^per  des 
chtogements  successifs  qui,  dans  le  droit  fran^ais  comme 
datfs  le  droit  anglais,  ont  fait  modified  I'ancientife  regie 
reproduite  «t  consacr6e  par  notre  texte.  ,,  ^ 

>  cette  qneBtioD  a,  d'attleurs,  6tfe  carrfetnuut  auUlov^^^ 
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d6cid6e  duns  ce  sens  k  .deux  ou  trois  repriaes  par  nos 
conn  efc  pour  la  dernidre  fois  dans  la  cause  de  Singleton 

Oette  cause,  potir  U;  Oimt  Sin)6rieure,  est  rapporti  au 

t  q.  L.  R.,  p.  to,  p^Ar  la  Cow  d'Appel  au  14  Q.  L.  B 
p.  80,  et  pour  1|  d§cision  du  Oonseil  Priv6  aiupidme 
volume,  p.  261,  fltau  11  l;i|g.^ews,  p.  40i.  » 

Toutes  les  couite  y  out  fajit  Vjipplication  de  notre  article, 
et  cela  dans  des  circonstances  bi<in.  moiiis  favorables  que 
cellos  de  la  pr6sente  cause.  Ainsi  dans  Singfeton  *  Cook 
U  n.y  avait  que  les  stipulations  d'un  prtt, -de  I'int^rfit 
sur  ce  pr6t,  et  de  partage  dans  les  profits. 

Dans  la  pr6sente  nous  avons  6galement  pr6t,  intfirAt 
sur  le  pr6t  et  partage  des  profits,  mais  nous  avons  de 
plus:  '      .      "■ 

lo.  La  d6claration  qu^  Davie  devait  avoir  ''one-half 
interest  in  the  business"  ; 

r  2o.  La  declaration  que  Davie  devait  6trer6mun6r6  pour 
les  bons  services  qu'il  devait  rendre  aux  affaires  par  son 
toergie.  son  influence  et  autrement,  dit  I'acte  • 
^' ff -^"^Ifil^'^^®  '^'"^^''^"^P^^yfies  dins  le  genr^ 
d  affaires  d6teim,n6  par  I'acte  et  non  autrement,  et  que 
Parsons  ne  changerait  pas  ce  genre  d'affaires  sans  le  can- 
sentement  p4r  6crit  de  Davie  ; 

^^^^'f^'^^  tiendrait  des  livres  auxquels  Davie 
aurait  droit  d'avoir  constamment  accds ; 
5o.  Enfin  que  Parsons  ne  retirerait  du  fonds  de  com- 

rZirr/'"  ^f.P«»«««  Pe^bnnelles  qu-une    somme 
annuelje  fix6e  par  I'acte.  ,  . 

En  presence  de  toutes  ces  stipu^tions  ajoutfes  d  celle 

dWln^r^r'h^^^'.'  *  ^^"^ "  °»«  P™*  impossible  ■■ 
d  excluie  1  id6e  de  la  societfi,  et  4e  nous  relWr  k  sujvw 
la  ^jurisprudence  maintenant  6taT>lie 
Mais,  dit^n  Davie  6tait  I'ami  d^a  fomille  de  Parsons, ' 

comme  ijn  pdre  I'aurait  fait  et  il  lui  a  fait  un  pr6t. 
^  Singulrtre  pfeuve  de  tendresse  paterielle  que  qeUe  de 
oeluy  qm,  apres  s'etre  entour6  de  toutes  les  pr6cauti5n« 
quo  nous  »vuub  vues,  stipuierait  en  sus  paiement  des 
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intdrdts  et  finalement  le,  partage  par  moiti6  des  profits 
que  le  travail  et  rindostrie  di|  fils  auraient  pn  assurer. 

II  y  a  peut-6tre  eu  dans  c^tte  transaction  le  dSsir  de  la 
part  de  Davie  d'aider  Parsons,  mais  il  y  a  aussi  k  c0ip 
sur  la  volontd  de  recevoir  6  p.  c<  pour  son  argent,  et  I'es- 
poir  en  sus  d!un  profit  resultant  des  hasards  du  com- 
merce. t)ans  ce  cas  notre  Code  veut  que  celui  qui  veut 
l%;ourir  les  chances  du  commerce  pour  faire  un  b6n6fice 
jm  courre  aussi  les  chances  de  pertes. 

Oelui  qui  veut  bien  risquer  son  capital  et  enconrir  les 
risques  de  lei)erdre  sans  s'ex^ser  k  autre  chose,  a  pour 
Ini  la  commandite.  Davie  aurait  pu  y  avoir  recours.  II 
est  regrettable  qu'il  ne  Tait  pas  fait. 

Toute^autre  est  la  position  du  commis  ou  employ 6  dont 
on  stimule  le  zele  e*  le  travail  en  lui  accordant,  outre  son 
salaire  fixe,  une  petite  proportion  des  profits.  Ce  contrat 
ne  cesse  pas  pour  cela  d'etre  un  louage  d'ouvrage.  La 
'  part  de  profits  n'y  est  qu'un  accessoire  tellement  minime^ 
ql|*i|  ne  pent  ni  changer  la  native  du  co;e|^,  ni  entrainer 
cbtame  consequence  I'idfee  de  la  society.  '^^^ 
-  Les  demandeurs  onC  aussi  pr/§tendu  qu'ils  devaient 
r6ussir  pour  une  autre  raison,  k  savoir,  que  Davie  s'6tait 
immisc^  dans  les  afiaires  et  avait  agi  comme  associ6. 

L'iilterpT6tation  que  je  crois  devoir  donner  a  I'acte 
entre  les  parties  entraine  la  decision  de  la  cause,  etil 
n'est  -pm  ndcessaire  de  discuter  ni  d'appr§cier  les  faits 
sur  lesq^els  cette  seconde  pretention  est  fond§e. 

-jIHj^  Judgment  confirmed. 

£q/Zaml^,  Lafldmme,  Madore  ^ 'Gross,  attorneys  for.  ap- 
pellant. 

Cooke  4r  Brooke,  attorneys  for  respondent. 
(A.)       ■;--■-'■;      ■•:.-#-'■:-::  ;/.,.. 


■^:« 


Ve' 


^s 


M' 


yrr 


« 


i 


-^-^rn 


f'.'j'; 


5--000ET  OP  QUEENt)  BENCH.  161 

■■;,•'  •     -    . 

*•  V'       January  28, 1889. 

Cbram  DoRioN,  Oh.  J.,  Obo«8,.  Church,  Bossfi,  JJ. 
HENRY  L.  FROWSE,  * 

^D^emtant  in  Qomt  below). 

Appellant  ; 
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7    —       AND 

ROBERT  NICHOLSON,  *       ' 

.        \  Respondent. 

'Dmns/er  of  Debt-^StgnificM^—Appml  involving  costs  only. 

Hiiy>  :r-l.  (Revereing  the  judgment  S*the  Court  below).  That  service  of 
action  8  not  equivalent  to  Bignifldation  of  the  transfer  on  which  the 
action  is  based,  and  which  is  allemd,  hi  the  declaration ;  and  thata 
tMDsferee  ha8.no  right  of  action  agMst  the  debtor  before  significatL 
ota  transfer^iot  accepted  by  him. 

2.  That  wjjaiB  the  Court  below  enunciates  af  erroneous  principle  in  the 
a4jodication  of  costs,  tiie  Court  of  Appeal  will  reverse  Uie  decision 
though  the  appeal  involves  costs  only.     *      ..  ' 

Appeal  from  a  final  judgment.  «f^4hfiSuperior  Court 

Montreal,  (JETTfi,  J.),  May  ^1,  188T.    m  judgment  on 

the  demurrer  in  the  same  case  i^  reported  in  M.  I,,  R., 

2  S.  0.  18§,    The  final  judgm«nt  is  in  tha  foUowinir 
terms : —        -        *       .  ^         .  W'  •=» 

"  La  Cour,  etc!.....;  J 

"  Attendu  que  le  demandeur,  ce8sionnaire1l{*une  obliga^ 
tion  consentie  par  le  d6fendeur  k  Clerfdiniieng,  le  17  mars 
1886,  pour  la  solhme  de  #1,000,  tr^sport6e  par  ce  dernier  # 
k  Ledger,  le  8  avril,  1886,  puis  ^ar  Ledger  k  Clouston,  le' 
28  mai,  1886,  avec  signification  le  miftme jopr,  et  enfih  par 
Clouston  au  demandeur  le  29  avril,  1886,  se  pourvoit 
maintenant  en  wcouvrement  de  cette  somme  capiMe  et 
<ja8  JBtferdta  annrna^opuis,  all^guant  Bpfoialwnent  que 
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de  iel  paiement  d'mt6r6t  U  Bomme  capitale  est  devenne 

due  en  vertn  d'nne  stipulation  de  I'obligation  ^asdite ; 

"  Attendu  que  le  d6fendenr  conte^te  cette  demande ; 

Par''une  premidie  exception,  q^e  le  transport  que  le  de- 
mandeur  invoqne  nejui  a  jamais  6t6  signifi6,  et  que»  par 
suite,  le  denAindeur  n'a  pas  droit- d'action  contre  lui;  V  *  , 

"Far  une  seconde  d6fense  : 

Que  le  demandeur  n'a  pas  de  droit  d'actioii^  contre  Inii  et 
qtfe  le  d^fendeur  ne  lui  est.aucunement  end^ttS  ; 
V  "Attendu  qp'il  appert  au  dossier  qtic  le  d6fendeur  a 
depuis  I'ipstitution  de  Taction  pay^  ad  demandeur  la 
dette  et  les  int^rdts  ^r^clam^s,  6t  que  la  contestation  se 
trouve  r6duite  aux  frais ; 

"  Oo)isid6rant  que  la  significatibn  de  Taction  equivaut  & 
%  signification  dn  tpnsport,  et  qiie  par  suite  le  deman-^ 
deur  6tait  fond6  d  se  pourvoir  comme  ^  Ta  fait?  '  '^ 

"Gonsid^rant  quo  Texigibilitd  anticip^e  de  la  somme 
capit&le^^stipul^  en  Tobligation  du  d6fendeur,  nonobstaut 
le  terme  de  deux  ans  y  mentionn6,  est  ^tablie  par  le  fait. 
du  non-paiement  des  int^rdts  aux  termes  fixes,  et  que  la 
d6n6gation  g6n6rale  de  toute  dette,  contenue  en  la  seconde 
defense,  ne  peut  dquivaloir  ik  TaIl%ation  sp6ciale  que  le 
d6fendeur  aurait  dvE  faire  dupaiement  de  ces  int6r4t8  Mix 
termes  fixes  pour  6chapper  i  TSch^ance  anticip^  du  capi- 
tal;  ,- ' 

"Oonsid^rant  que  le  d6faut  de  mise  en  demeure  do 
^  payer,  invoqu6  k  Taudilion  par  le  d^fendenr,  n'est  pas 
plaid6  et  ne  peut  en  consequence  servir  an  d6fendenr ; 

"  Oonsid6rant  en  consequence  que  la  defense  est  mal 
fondSe,  la  renjroie  et  condamne  le  defendeur  aux  depens 
de  Taction  telle  qu'lnfetttde,  distraits,  etc.'V 
:     Nov.  16,  It,  1888.]  J    ■-■■:::::''  ...Z    .   \''-   ''^\ 

T.  P.  Butler,  Q.C,  for  the  appellant:—     , 

■  -  » 

%  ^The  issue,  though  at  i&rat  sight  a  question  of  costs,  in- 
^^ohres  aprinciple.of  ktw  that  has  been  laid  down  by  this 

Court  in  several  cases,  and  decided  in  a  sense  directly, 

opposed  to  the  judgment  appealed  from. 
Art.  IfiiTl  of  tha  Civil  Oodo  deolariw  that  the  sale  of  a 


I 


^i^S        .. 


f* 


ProwM 
NioholMMi. 


Ji*-C»imT  OP  QtHBEK's  BBNOH*  >  168 

debt  hwi  too  effect,  except  as  between  the  purohwier  and 
the  rendot,  .until  the  defed  of  trkgfQr  has  been  served 
iipon  the  debtor,  or  the  transfer  ithelf  accepied  by  the 
debtor.  . 

■  If  6annot  be  argued  that  the  words  "  third  persons"  in 
Art.  16tl,  do  not  refer  to  the  debtor,  Vthe  wording  of 
Art.  U10  plainly,  shows  that  such  is  not  the  case,  the 
same  word  being  there  used  when  no  one  but  the  debtor 
can  be  meant.  '' 

Outrlebois  .4-  Fbtsjfth,  14  L.  6.  J.  186;  in  appeal.  In  this 
c|se  the  Court  of  Appeal  overruled  previous  decisions 
gted  by  the  respondent  to  the  contrary,  and  specially  Ue 
fclloWing:  Martin  v.  Cot4,  Quinn  v.  Atchison,  Par^  x: 
Derousselle,  Lamolhe  v.  Fontaine,  and  Lamothe  V.  Thton  Jit 
Lesperanci',  and  decided  directty  upon  Art.  1671  of  the 
Civil  Code,  in  favor  of  the  present  appellant's  pretensions; 

/.  L.  Morris   Q.  C.,  and  Hqft,  for  the  resjwndent  :— 

The  respondent  fespeotfully  submits  ^ 

First :  That  |he  question  of  costs  was  properly  in  the 
discretion  of  the  Court  belo„w,  and  that  the  decision  of 
mr.  Justice  Jett6  should  not  be  disturbed. 

Second.  Tiat  defendant's    DWtension  that  the  action  ^ 
was  not  properly  taken,  is<nafounded  in  law; 

The  respondent  would  refer  tothe  following  iuamuents 
of,the  Court  of  Review :—  i    ,  i.  "^ 

*  (fHaUorm  y^weel,  l%Jg^.  J.,  p  ,ii8. 

McDonaldetm.  v.  MoUm',  Uh.  C.  J.,  p;  188.     V    ' 

The  jurisprudence,  in  the  Cojirt  of  Review  is  uniform 
and  entirely  in  fevor  of  lespondeghapretensidn. 

In  the  present  cid^l  the  capital®  iifterest  wi»  paid 
during  the  pendency  of  the  suit,,  butiafter  thejSgtatent 
overruling  the  defliSiTrer,  while-  the  co8#  were  sp^ially 
reserved  to  be  a^udicated  upon  by  the  Judge  before 
whom  the  merits  Were  to  be  heard.  .  '    > 

^Upon  the  second  point,  the  respondent  submits'that 
the  sierrioe  of  the.  writ  and  ^eclanition  upon  the  "defend- 
ant personally  wa»'a  suffieient  service  of  the  transfer 


'     ,1 


^     C — r         ..    °'*'"p*oH«'  Bpryioc  01  tne  transter. 
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t,  where  the  defendant ; 
tr^TiouB  to  the  be|dnnin| 
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X^ptii^ipilf  question  ii,thi8~^^ 
-il^V  feafilj^ 'of  the   transfer  on  whioh  the  ll^tl^dent  sues. 
^'\m[',  ,i''orri|erfi^\|ie  service  pf  the  aciioii  wttt  opV^dered  equiva- 
:%^  lent  to.ai^ificaitipli.of  the  transfier.  '^:!^tt|^  a  judgment 
,Wat  QueW,  kboui;  ten  years  beforet  the  Obd^'^P  was  decided 
tlfat  ser.vico  \>jt  th0  action  weP^noVa  proI»^'sig^ificatidn- 
/    f°      of  the  ii^nsfer^  '^^lid  that  signification  <>{  tllf^ransfer  was 
'  .  ,a   condition  .*{)re@f^$»n{  to- the  brmg|ag  of  an   action. 
Articles'  lifitO  «tnd  ,i^t  1;  of  the  Xiiyij  Gfcde,  in  our  opiniOUi 
,   make  it  atillmoi^^itecessflry^to  signify  we  tito 
'[  '     ^institutitig^'anjactioip.;    This  (^duri  hais  alli^y  decided  in 
l^e  same  Aense'^in  ^h^  case  of  Cyiar/e6oM  ^  (14  L. 

'.'  ,0.  J.  186);  where  thd  judgment  ofjthCt  ^o^^  below  was 
' ''  /'  'reversed  on  thistgroitbd  tdone :    "Gonsid^rant  que  dans 
'    ^     "Tespdce,  lies  demandeurs  intim^s  jie  font  apiMiTiutre  ni  de 
/    '      "  signification  et  ddliyrance  de  copie,  .ni  d'aoceptation  du 
,         **  transport  sur  lequel  ^U  basle  leuT  action,  et  qu€j  par^ai\t 
"  ils  ne  montrent  ipaa-'Un  droit^r  de  poursuislli:  ]e  -de^nd<lnr 
"  appelant ;  considiln^i  que,  fidur  cett 
"  jugement  dont  edt  appel  contient  erre 
%  '"        in  1869.|9knce  that  time,  it  is8ai( 
'reVertqtiHBhe  old  'jurisprudence, 
cisions  arecited  to  sh^  that  it  h1 
Vice  of  the  action  is  equivalent  to 
=^B  have  to  Uy  down  a  rule  wta 
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followed,  an  J  W«re^  not  disposed  to  differ  from  the  rule 
iMtublished  mUarieboU  Sf  Fonyth.  The  judgment  of  the 
Court  below  muat,  therefore,  be  reversed. 
.  Usuallyk  we  do  M.ot  reverse  a  judgment  on  a^uestion  of 
costs  ^ut  this  is  a  question  of  principKmore  than  a  ' 
question  of  costs,  because  we  hold  that  the  plaintiffhad 
uo  right  Ui  sue.  We  make  the  distinction,  that  when  it 
w  A  question  of  settling  a  principle,  on  which  the  Court 
l*eIow  decided  wrongly,  we  reverse.  If  it  were  merely  v 
the  exercise  of  a  discretion  in  the  awarding  of  costs,'  we 
would,  not  disturb  the  judgment. 

Thejudgment  of  the  Court  is  as  follows ;— 
•' The  Court,  etc:...,./     ■ 
^  "Consideriftg  thit  the  respondent,  plaintiff  below,  has 
brought  the  present  action  for  the  recovery  of  the  sum/of 
«1,000,  being  the  amount  of  an  obligation  dated    ijth 
March,  1886,  and  niade  by  the  defendant,  now  appellint 
."*.?S!',f^^""*"'  Clendinneng,  and  transferred  by  [the 
said  William  Clendinneng  to  Wm.  Bryair  Ledger,  and  by 
the  said  William  Bryan  Ledger  to  Edward  S.  Clousln 
and  by  the  said  Edward  S.    Cloustbn  to    the  presjnt 
respondent,  plaintiff  in  the  Court  belqw ; 
_  •^4»d  considering  that  the  said  transfer,  from  the  sa&d 
Edy^arf:s.  Cljpustmi  to  the  said  respondent,  has  nevlr 
}mn  served'upon  lEe  said  appellant,  nor  accepted  by  himL  . 

"  ^n|c«»«4eringthat  the  said  respondent  has  no  rigl4 
of  actiotf>gainst  the  appellant,  for  want  of  service  of  said 
transfer,  ^d  that  there  is  error  in  thejudgment  rendered 
by  the  Superior  Court,  >t  Montireal,  on  the  81st  of  May, 
1887,  doth^vew  the  sMn^an^  proceeding  to  render  the 
.lttdg^enj^fl|^|?the  MlPB0|fe  below  ought  to  have  ren- 
jdered,;/"^'-        .       /' .^j^^'  W\  .•■■...^ 

^||th  dumis^the  action  6f  the^iaid-resBfenint  wiUr   \. 
co8ts,%8  w€>ll  in  tM Court  belo^  a^  thm<W4:^      .» 'r 
■■':-^""-r—--    '   ^   ^r         ■  '  7  -       1 V  JuflgmentTteversed. 
Butler  Sf  LighthaU,  attoi^eyg  for  appellantt^-         /    ^  -«»^  ' 
'ilforrw  4.  flbft,  attorneys  for  i^pondentf*  '  '  .*         '" 
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MONTRBAL  LiW  BBPQBTS. 


w         Mfty  28,  1889. 
,   *Cbr«in  Tessier,  Cross,  Church,  Bobs^,  Dohkrty,  JFJ. 
.    HARRIET  E.  KERk,  ^ 

.       '  Appellant:, 

-■  -I       ,  B  ■..       I  .  -    ft  '  '  •* 

■  PAMB  L13R1BNA  DAVI8  ks  quaW  1     „ 

V\  "-V  (Plaintiff  in  Court  below), 


Reh^pondent  ; 


AND 


g  *  tjtf  A  to  li^UISE  I^RR  ET 

^         .  i^        [And  A  Oiioss- APPEAL.]    '       .  *  '  - 

Tutor  and  minor— Loan  to  minor— ^^rfs.  297,  298,  t/.C.-^ 
Obligation  void  for  vioknct^and  fear-^^Ha,  994-996.  &€?-    *  ♦ 

Hkld:— 1.  (Affirming  the  decision  of  the  Ck>nrt  below),  That^a  penon"'; 
lending  money  to  a  minor  is  bound  at  his  peril  to  see  that  this  apflior- . 

•^■      ization  to  borrow  is  regular  on  the  face  of  it;   and^wbere  no  proper  * 
summary  acoouQt  waa  submitted  by  the  tutor,  |^|]|^uired  by  Art. 
297,  <7.C.,  and  the  snb-tutor  was  moD^ver'the  agent  and\jlraof  the 
lender,  ihd  was  bounc^  to  kQ0#  thatiii  fact  the  loan  was  net  reqniretl 

I '   by  the  minor,  bat  was  being  improperly  obtained  by  the  %ntor  for  his 
ownpdVposes,  the  obligation  BO  given  was  held  null  ijid  void.    . 

2.  (Reversing  the  judgment  of  the  Court  b^ow),Tbat  threats  to  a  woman 
in  a  weak  st&te  of  health,  and  feebid  bodily^and  mentally,  that  sbe^. 
wpnI4  be  turned  oat  of  lier  property,  unless  atie  signed  an  obligation 
and  hypothec,  constitutsd  violence  and  lear  within  the  iqeaning  of 
Arts.  094,095  C.C.,  and  Were  a  cause  of  nolUty  in  the  obUfatiiMi  exe- 
cuted in  such  circumstances,  and  without  cdnsideratlon.  ':■,'■'  - 

Appral,  by  each  party,  from  a  judgment  of  ^he  Superior 
Court,  district  of  Terrebonne  (B^anorr,  i),  Oct.  80»  188§,  ^ 
.maintaining  in  part  an  action  by  Dame  L.  Da^s  y..|{uTiet 
E.  Kerr.     The  judgmetft  of  the  i  Court  below  y^  in-  tie ' 
follo-wmg  terms  :- 
'     "  La  Cbur  etc.... 
"  Considferant 


a-i 


'•? 


07-OOUla,OirqiIKm'a.]UU«OH.  .•  .  '    ,    IVjl 

tionnAe  m  premier  U«q  d%nk  U ^^olIirAtioti  en  cetVe  ciuse,» 
a  htd  consontie  par  le  iiomin6  TJhoiiiM  Oraig  Fields,  en  la 
qa4lit6  d^  tlitetir  4e  la  dSfenderesHe,  i)ou»  Ai  pr6t«nda8 
denierM  pr«tte.  avano6«  et  pay 6a  aa  dit  Thomaa  Oraig 
Fielda,  ds-ditd  qualit*;  el.  ipour  et  de  la  part.-cle  la  dita 
mineare  et  pour  les  Ans  indiqu^eit  Ja^is  I'aatorisatioh  aur 
avis  d<»  parents,  homolpgufi  le  2  Janvier,  1880,  et  men- 
fionti6  dans  la  dite  obligation ;    *         ' 
^    "  Ponsid6raiit  qu&la  dite  autocisation  sur  laqaelle  est 
J>a»6e  la  <lite  obligation,  eat  illigale  et  a  6f6  ilUgalement  ' 
ac<JoTd6e,  par  le  protonotaire.de  ce  disttict,  attendij  qu'elle ' 
a  6te  aiasi  accord6e,  8ur"un  prttendu  compte  sommaire, 
qui  u'erf  eat  pas  un;  be  pr6tenda  cong^pte  sommaire,  ne  . 
reprisentant  que  les  t>r£%en'dneB  avancos  faites  par  le  dit 
tuteur  pour   sa  mineui^,  sans  reprfisenter,  en  aucnne 
maniire,  I'fitat  g6n6ral  des  affaires  du  dit  tuteur  Wec^  sa 
dU6  mineure  par  cfiapitre  de  r6i;ettes  et  de  dfip^ijses,  et; 
attendu  qu'il  est  apparent  par  la\d6claxation   du  dit 
tuteur,  et  lo  dit'prfitendufetat  annexed  Ja  diteintorisa- 
tion,  que  la  dite  autorisation.a  6t6  demand6e  et  a^£t6 
obtenub  pour  pormettre  au  dit  tuteiirde  se  rembourser  ' 
d'avances  par  lui  obtonues  personnellement,  et  par  lui  * 
prfetendues  d^pens^es'des  auparivant  pour  sa  dite  min- 
eure; ce  qui  hd  pouvait  6tre  fait  l6galement,  qi^Jen  justi- 
,  iianl^  par  nn  6tat  sommaire  de  8a.,g^stion  jusqu'alors,  des 
biens  «t  affaires  de  la  dite  mineure,  par^^^apitre  de 
rocettes  «t  Ji^t^^ses  r         '  .^ 

^' Considi&rant"^u«;Ja  ^ite-  obligatio^  a  6t6  ainsi  coh- 
sentie  par  l^,d||| tuteur,  sous  le  feux  ^convert  de  la  dite 
prttendue  autdriittion,  pour  s'atoquitter  et  se  rembou^r 
de  dettes  par  Itii  contractdes  person!nellement  et  d'iNin^es 
i  lui  faites  aussi  pprsounellement  pour  en  charger  sa 
minture;le  tout  4  la  connaissance  de  la  demanderesse  qui 
J^  j^u  et  n'^aa  du  ignorer  les  faits  constates  au  dit 
pryendu\6ti^mmaife  et  sous  le  dit  acte  d'autorisation  ; 
,.  "^Oorisi^^l  qu'A  raison  de  ce  que  dessus  la  dite  obli*  i 
gationa6t6  ainsi  consentie  sans  cause  ou  consideration 
%ale  et  valable ; 

"Oonsid^rent  gpfl  la  ratifir4»tion  dfl  In  dito  obligotjott 
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\m  dftiia  #it  p«r  U  iMconde  obligation 
a  declaration  d«  la  demauderoMe  «n  oetts 
Wvoir  i'obligation  du  28  fivriur,   1886,  est  aumi 
^  BttfTe  A  f*aua  effet  16gal,  attendb&^qne  la  dite  ratification  a 
:  ^fs  obtenue  do  la  dite  d6fende^u  ill^galemeot  ot  «an« 
oaosu  on  conBid^^ratiQ||^||||Mp»8t-d-diro  i>our  U^miftm*^ 
cpusid^ratiou  illto«r>qdl  avu;  doinlit  Ue«[  k  la  dite  pre- 
miere obligatioiT  ot  sauif,.Waucnn  compta  lui  eut  6t6 
jamais  rendu  par  son  di 

"  Oousid&rant  que  dans  W  par  la  dite  seoondcS  obliga* 

Ion,  Bavoif:    I'obligatiou  i^   28  ffivrier;  1886,   la  dite 

ifendereBse  «y8t  charg^e  etN)bIig6e  envers  la  demand* 

'I^^S^—VeresBw  de  payor  la  sommey  mentionn^e.  savoir :  la  sommc 

M\^     ■  


% 


'^1 


If' 


de1|2,885.62  pour  autanl  h  6tre  pay6  lor»  do  la  passa^tion 
dfjladitoobligfttiotf;  •  -  5         #     '        .  %i 

^'|Co|isid6rantque>qu«iqn11  soit  6tablien  preuVA-qa^etk-^ 
fafa  jamak  personitellement  re^u  cette  BommjiA)  la  de- 
manderesae,  mais  qae  uette  somme  a  6t6  re^n^par  le  dit 
♦THipmaa  Craig   Fields,   en    difl^rents   temps   depnis  -la 
'^  mtfjoj^  dQ  la  d^fdnderesse,  tant  en  agents  qu'on  e^», 
'  la  dite  d^fonderesae  n'en  eat  pas  moina  li^  par  la  dite 
obligation  ettvera  la  demandereHae,  attendu  qa'ili|u  6tail     ^., 
loiaiblfs  dejie  clprg3i|^^  do  cette,  de^te  QtkV^B  la  dite  demau-   * 
deresse,  et  qi^il  n'y  iJtt|  de  prenvo  qu'ollo  ait  conwuiti 
la  ^'^^1|^>S»^#  V^^  ^Ippui'.bU  pir  contrainte,  aa  volonto   . 
settle  d^^  charger  de  cette  dette  d  la  demanderoaab  6tant    " 
Unea>i^id6rati6n8nfl[iaaritettt  legale;*:-      I"        -.       ^" 
''^ConaigiMll'  qu'on  v|||darir  r  ll^  soBui!^  Mary  Louiar  * 
%  Kerr  lea  aelloa  p^m^^^  ^nt  i»obiUere»  <||Jimn«&bi]i^ro(j    .  ' 
,^  qu'elle  pQjw64^it  dans  Ift^jia^a,  aiiiai  qu!il  i^wmtaiK  : 
J         x_  .     ,*     itepar  ell^  i  la  dite  liiary  Lpttiac 


-  V 

.'"'.' 


dans  ei  par >.racte 
Kerr,  en  <date  d 


I 


ftemU^e,  '1886,  deyant  Maitre 


/<i   *  !^  °  ffejHpps^  Wtairfe,  .^  dfil  dfe^^^  diminu6  lea 

.^^      ^  .    .»i*ret6«,de:m  demand^y^ase  et  s'oat'mibe  dans  un  6tat 

"jP*     *        »  * d'iu861vii||»il6, complete,  etpartftnt  qu*Ua  demanderease 

%"    <^. '  ,.      est  doyenne  efi   droit  d^^s  lora  d'exiger  le  payeraenf  du 

.  ^  '    .*  ■* '       ™o*>^nt  de  ia  dite  obligation  qubique  opn  encore^^chue ; 

"'^        -•*"    "OQiisidferaat  que  les  d6f6naea  de  la  d6fenderesse  sout 
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Wen  f6nd«/«  quant  A  la  dite  pr«miAre  obligation  et  mal 
fond6.«  quant  A  la  ditc,  «ec«nde  obligation.,  le-  maintient 
qnant  d  la  dite  premi«r«  obligation  et  \m  rmivoie  cmant  A 
UderniAre  ;  declare  la  dit«  autoriaation  do  U  dite  kliga- 
^  d«  8  Janvier,  1880.  et  la ratific^ition  d'ioelle  e<Lpri«e  ' 
Ni»n.  1  obligation  du  28  ffivrier.  1885,  nuUe.  et  iKtei^e. 
e\cond.mne  la  dite  d6n>ndereB«o  A  ,i|er  A  la  dTmanV  ' 
derease  la  dite  somme  de  |2.}W6.62  oo««  actuel.  areo 

H     S  f         ™''"'"  '**'  '*^*  P**"'  ^'^"t  P"'  *»n6«.  A  compter  du 
h  '-*/•"''*?'■•  *^^^'  «*  Je"  d^pena  dii.traiiH,  eto,  et  r^nvoie  Itr 
dite  action  quant  au  Burpl,|     Et  la  Cour  rfiaerve  A  pro- 
|iioncer  sur  la  saisie-arrAt  en  main  tierces  en  cette  oauae 
qnand  et  comme  il  appartiendra.     Et  la  Oour  declare  la 
sai^i^-arrAt  simple  des  bion-meubles  de  la  dfifenderesse 
d^^'nsT  "**'""  ^*'"**'  "'  valableet  la  maintient  a^c 
Both  parties  appealed  from  the  above  judgment,    "f  he 
cases  were  h(%rd  together,  and  were  disposed  of  by  the 
judgment  which  follows. 
""  |rch2t  1889.]  i 

w/cAmwo»  aud /V/on,  for  MiHB  Kei^r. 
^^'mkQO;foT  Mrs.  Simnson  e„  ipini    i 

■      ■  Ono^, :_   ;^  ■;.'    ■ 

^  In  1876.  ll^aa  Craig   Fields  went  to  reside  at  St. 

Andi^ws.  m  the  county  of  Argenteuil.     His  household 
...consisted  of  himself,  his   wife  and  two  girls.   min< 

M     T',7       **"*  ^®^**  practically  adopted  by  Mr 
'  Mijs^  Field.    The  family  came  originally  from  New  '^ 

'  M  Jil  '  *""*  ^'"""^  *'*""*'«  ^«»'  ^  St.  Andrews  t^re- 
side.  They  seemed  to  have  command  of  considerahl« 
means,  whicl^  were  lavishly  expended  by  Mr   prids 

K«rr    aL  "^^^  "*™^  respectively  Harriett  Elizabeth 
Kerr  and  Mary  Louise  Kerr.    On  the  8rd  May.  18t8.  Mr 

.on  o'f  Ta'T"*^  '^'^  '"*^^  ''''^  ^''  »««'««  Simp- 
cliansofthe  minors  seem  tp  have  takWna^toM  bv 

^^A^^T^  to  estaBliph  the  financial  pcStion 
.  of  the  giri..  ife^^  Harriett  E.  Kerrow.^  .K.  ..^..^ 
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thu  fimity  rMldvKit.  It  wm  valaabln.  flfaie  owii«d  beitdtiii 
Homu  other  vajuable  property  in  the  Htalo  of  Now  York, 
oat  of  whi«b,  iM;cordiiigto  Mrs.  Fields'  evidence,  she  at  oim 
time  raised  ^loan  o| $9,500.  and  tranHmittiMl  |6,000  to  Mr 
ViMn.  Biiflidus  the  produce  of  the  farm  she  continued  to 
enjoy  lui  in<x)mo  of  |A00  per  annum.  MrH.  BMelds  seemN 
to  have  iMien  pdNsuiised  of  extenMivt^  mtmns,  out  of  which 
€shu  remitted  largely  to^er  haiiband  at  Ht.  Andrews.  Mr. 
Fields  seemed  to  have  entirely  controlled  ,the  establiHh- 
rnent^  Out  of  hiH  extravagant  expenditure  he  laid  out 


:1P 

.t4s- 

■\, '  ■ 

i  ■ 
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Inoney  to  improve  the  farm,  but  what  ho  disbnrHod  ou  it 
stieme^to  have  added  little  or  nothing  to  its  value  mi  u 
saleable  asset.  The  girls  are  proved  to  have  btu'n  frugal 
and  (k!onomical  in  their  habits,  doing  the  work  of  com- 
moniioaNe  8orvant8,jincluding  that  of  a  very  considerably 
dairy.  They  siHjmod  to  be  wholly  under  the  control  of 
M.r4.  Fields.     Mr.  Fields  died  on  the  25th  of  January, 

S  lHt<6,  and  within  two  or  three  dayH  after  the  funeral,  Ha,y 
within  a  week  after  his  deceaHo,  as  Mrs.  Fields  teHtilies, 
G«orge  Simpson,  sub-tutor,  and  who  had  acted  as  one  of 
the  family  council  at  tho  api^ointment  of  himself  and  Mr.. 
FieldM,  came  to  tho  house  where  the  family  resided  and 
informed  Mrn.  Fields  that  there  was  a  large  amount  of 
money  due  bis  mother,  Mid  that  a  mortgage  had  been 
granted  on  the  farm  of  thirty-six  hundred  odd  doUurH. 
That  Mr.  Fields  had  borrowed  other  money  for  which 
MiHs  Kerr  would  have  to  give  a  mortgage.  She  and  HHieH 
Kerr  were  very  much  astonished  and  shocked  by  this  in- 
'  timation.  MrH.  Fields,  examined  a|i  a  witnesa  in  the  case,: 
speaking  of  Mr.  George  Simpson's  conduct,  states  as  folv 

lows:    "Well,  he  tol4.'*»e  in  rather  an  abrupt  sort  of 

-  "  itiiiuiner,  there  was  &  large  amount  of  money  owing  to 
"  his  mother.  I  wjis  very  much  shocked,  but  still  I  did 
"  not  realize  it  t(nSl  afte?  he  left  ttie  housrf.  I  could  not 
-"  believe  it.  I  «x)nld  not  understand  it;  and  then  he 
•♦  came  day  aftoir  day  and  stated  that  there  iftraa  a  morl- 
~~"  "  gage.of  #8,600  against  the  farm,  and  then  that  Mr.  Field* 
"  ha4  borrowed  other  money,  which  Misa  Kerr  must  give 
"  a  roortg^  for  to  secure  her.    I  expostulated  with  tiim 


•V  -      <    .       ' 


T^f^r' 


'.,♦--.. 


«-<»ORT  Of  qVtEK'B  BESCa, 


in 


and  .aid  I  d.d  not  wl.h  to  glv  .  mortgage.     I  did  not 

••  rhZ^  k        1  ?"^  r'* """  •"  *»*"  P*>-  -^  *»•«  time 

•'   h«lri  ?""  r^*"  *****  '^^^''^  ^-  ""y  •"^""y  owing  to 

"  «nXt  L   •  ***"PV^''*t  Mr.  8imp.on  Jd  „.•.  L 

Un.lly.  h«  jKH,ame  .o  obnotiou.  h«  «aid  there  wm  only 

"  leave  thlu'  "  '"  *"  "*"  "^  ™«'^'^-^'  «'  ^^  -  »« 
^.ve  the  pla.«    I  w««  very  weak  in  my  mind  and  very 

much  deprea-ed.  in  fact  I  waa  .<,aroely  able  to  consider 
-  ^y  »>«-«»-  ^•tter  at  all.  and  lin^med  Miaa  K.^ 
that  Hhe  must  .ign  thi.  mortgage,  or  that  we  would 

"miaorlhrrf  r*'r^  "^^^  **^°'^«»»  •»^"  ™  i«^ 
"  nnl?  "J  «>«dvunable  to  nleop  and  to  think,  or 

"  .he  wol"""^"  r.^*''"*^  '''"^"•^^'y-  -»»«  -till  slid 

"her  Zt  i1  "^"  "'***'"*•     '  *"«^  ^«  expostulate  with 

>"^L  ^^irr''::^^''^"^  •*  la«tmyself  and  her 

^  BWter  actually  forced  her  to  consent  to  do  it.   Mr  Simp- 

"  ?L  n!i,       ^ '•"^  **°^"  "*'^''"'  "-d  -"^t  there  while 

"    ZlT   T"  ^*"*^  '""^   '  ^"^  ^»  •««»*  •  -tate  of  mind 

.  I  couW  not  understand  it.   1  tried  to  fix  my  mind  upon 

^  ^ut  found  rt  impossible.    I  knew  there  wa.  notWng 

^'  Td  f  Zt  /r  Tk'  ^  ^"^^  ™  P^*  ^Po-  the  table* 

-0,  and  she  immediately  or  shortly  after  that  left  the 
"  roopa  and  went  upstaiw,"  .  *«"  lae 

JCr.  Field,  died  on  the  25th  of  January.  1886.  and  the 
mortgage  was  .igned  on  the  28rd  of  February 

^^VAnawer.    No  .ir,  ri»e  dHjLot 
"Question.    State wl^t^^  between  you  and  M,< 
Simpson,  a.  to  the  hecJSPf  Miss  Kerr  sigui^  twl* 

"oftebi'"''*f;S:  *'**^^^^^  ouTe%8^ 

of  February.  1886,  a.  uear  a.  you  can  remember. 

-™^3V  fVf^  meiiiat.he  had  it  iu  ih^  ^rd 
mortgage  but  that  iu  order  to  make  it  legal  he  wi.h^ 

"Mr  ^T?!T"^  "mortgage,  iu  fact  she  must  do  iT 
,,  Mr.  Fielda^  had  bom>wed  thi.  mopey-of  him,  and  that 
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"  did  not  wish  to- do  it,  and  I  expostulated  with'  him,  and 
"  told  him  it  was  very  hard  after  all  the  money  I  had  sent 
"from  New  York,  and  even,  in  1881,  had  gone  to  New 
'•  Yotk  by  Miss  Kerr's  direction,  and  had  raised  a  mortgage- 

,"  of  $9,500  on  her  property  there,  and  sent  $6,000  of  it  to 
"  Mr.  Fields,  to  put  oat  at  interest  at  seven  pTl*  ^ent.  here, 
"  for  her,  Miss  Kerr's,  beneBt.  They  were  endeavouring 
"  ttf  sell  the  property  «i  New  York,  and  we  were  advised 
"  it  would  be  better  to  have  a  mortgage  upon;  it.    'We 

'"  wanted  a  little  money.  \...  °    '\        »    «  A 

'  "Question.  You . told 'W^^ 
_  .«•  'Yes.    ^r-'  ■   V..^.-l— ^  W 


.M^. Simpson  these  faptfl  lAnswer. 
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"  <^uestion .  State  as  near  as' you  .can  rettiembfflr,  what 
"  he  Said,  what  language  he  u|ed,  when  he  urged  yott  to 
"^ve  him^his  deed  of  mortgage  ?  ^ns>;^,. :,  pe  said 
*'  at  last  that  it  must  be  done,  awd  that  if  it  were^ot  done 
•-'  we  would  haYe  to  leave  the  place,  that  th^^  place  virr 
"  tually  belonged  Jto  them  on  accoant  of  the  itaoney  that 
<'  had  been  lent  upon  it-  I  hegaae  ver^  riueh  alarmed, 
".  because!  dii  not  understand .Ganadiaii  Iftw  at  all, |n^ 
<^J  h&d  no  <»ne  to  advise  with  »re,  and  t  Wfts  afrai(][i;  to 
"'make  amove;''  -        ;        ,    >;    ;    -  .      ;.v 

Mts.  Simpson,Tn  her  quality  of  executrix  of  her^decpased. 
husband's -vviil,  the  quality  in^hich  she  figured  in*  the 
deeds,  brought  -hep  apUon  to.recovet  from  '5088  Harriett 
Elizabeth  Ewr  the 'amount  of  the  two  ohjigations,  and 
Miss  5err  pleads  "tfiat  she  was  not  indebted  ;«thAt  the 
obligation  of  the  8th  JJm^ary,  188Q,ya8  illegal,  null  and 
Toid;,  that  Fields  had  never  been  legally  authorized  to 
borrow  money  from  Mjrs.  Simpsotffpr  her;  that  if  Fields^ 
received  any  money  from  Mrs.^impsonit  wa6  for  hunself  ;"^ 
that  she  had  abundant" means  to  lite^jDtti^d  n,o  necessity. 
existed  for  borrowing  money  on  her  bemf ;  t»ere  wis  no 
or  consideration  given  for  said  mortgages ;  that  her 
;ure  to.tlie  last  mentioned  obligation  was  obtained 
^er  by  threats  ai^d-vipldnce  pri^tiiised  upon  her  by 
fn,  sujjjrogate  tutor  and  ^g<|M^f  JlSirs.  Simp- 
itee,'and  heir  of  h%jaS)p'^then"]^ber^^ 
•9.  Hddsou  the^l^ll^  of  whonl'shi 
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was  accustomed  to  rely,  when  said  Harriet  Elizabeth  Kerr 
was  in  a  feeble  condition  of  health,  bodily  and  mentally. 
>^     Prbof  was  taken  in  the  cause,  and  tb6  judgment  there- 
upon rendered  held  that  the  obligation  of  the  Sth  Janu|ry, 
1880,  was  nuU  and  void,  having  been  executed  without  ' 
the  observance  of  the  formalities  required  by  law,  >which' 
constitute  the,  guarantee  of  minors  under  such  circum- 
stances; that  no  prof>er  summary  account  had  been  fur-> 
nis^ed  as  required  by  Art.  297  of  the  Civil  Code.    The  : 
judgment,  however,  maintained  the  obligation  of  the  23rd 
February,  1886,  bUt^unuUed  that  of  the  J8th  January, 
-1880.    Both  parties  appeal  from  this  judgment. 
^    .    On  reference  to  what  is  termed  the  summary  account 

on  whiph  the  authority  foT  tlie  first  obligation  is  based,  it  ' 
^  would  appear  that  it  in  no  respect  answers  to  the  sum- 
mary account  required  by  the  Code.    In  pla^e  of  being  k 
sumniary  account  showing  the  state  of  the  minor's  affairs,  « 
the  Necessity  that  had  arisen  to  borrow  money  in  her  in- 
.     terest  and  the  us^  to  vrkiciiit  #as  to  be  applied;  it  has 
0the  a^earipceaf^n  account  between  Mr.  Pields  and  Mrs.  ' 
''?"\f^f-'^*t  is  true  Mr.  Pi^ds  is  c^l6*  tutor,  but  that 
IS  all  .that  would  apppa#^;o  (^nnect  it  with  the  afftwrs  of 

T^T''  1.^*  ''*'^*^®*  Slims,  considerable  in  the-aggregate  ' 
fed  to  have  be^n  pai.d  to  Mr.  Fields.  One  sum  of  f  140* 
h  per  cheque  oh  the  obli|rati6n'of  the  8th  Ja&Uary,  1880,' 
v^as  granted,  and  llOO'on  the  previous  da.y,  the  remain-' 
der  bemg  repi^sented  in  hotes.thesides^ich  the  mort- 
g^  mqluded  compound  iiiterest  anticipated  for  three 
y«6te.  This^H;^  the  accbuiit  on  which  the  prothonotary 
Cr^  ^  r  S:  ^^*^?'^^^  ^^^  ^^  sulk  4|3,064  to  be 
.  ^on^ed  for  th?  minor,  and-her,  property  pledged  for  it 

.  Crested  fa  h^^fetheir's  estate,  himW'aiid  two  of  his  . 

btothers  oemg  members  of  the  family  co^cil  advising 

the  loan,  knew  the  nat^ire  and  char^ter  of  this  account 

Hi^^knowledge  was  the  knowledge  of  his  mother,  and 

^eSpr  pnvy  to  a  fraud  on  the  minor.   'In  Sny  c*r&  ^ 

Ww-ifn  f  ^^''f  *»k«  i*  for  granted,  wouia  be  b6uid 

-W  ^8  pen!  to  see  thatihe  authtoizfiJKop  Wa^  at  least  reRu- 
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lar  on  the  fiie  of  it.  Here  it  was  to  ^d  Simpson's 
knowledge  irregular  and  not  binding  on  the  minor.  He 
had  a  much  greater  responsibility  as  UgUime  contradict'eur 
of  the  tutor,  knowing,  as  he  was  bound  to  know^the  8ufl&- 
ciency  of  the  minor's  means  for  herself  if  properly  admin- 
istered, and  that  the  necessity  to  raise  money  was  not  her 
necessity  but  the  necessity  of  Fields,  either  from  mal-ad-' 
ministration  or  himself  i  it  was. his  duty  to  have  opposed 
and  prevented  the  authorization  being  passed  for  a  loan 
that  could  not  be  justified ;  he^as  himself  adviser  of  the 
Joan  to  he  made  for  his  mother,  for  whom  he  acted  as  for 
himiself  for  his  interest  in  his  father's  estate  ;»he  was,  in 
fad,  making  his  advice  serve  to  put  the  minor!  he  should 
have  protected,  into  his  own  power ;  the  edacities  jn 
which  he  acted  wore  incompatible ;  he  cannot  invoke^:as  a 
\  protectionthe  authorization  which,  as  regards/iiim,  should 
.have  no  force ?whatev«r.  / 

It  is  clearly  established  that  Miss  Kerr  had  ample  means 
to  lii^  on    She  and  her  sister  were  ei:tremely  economical, 
'  doing  the  house  work  as  common  servants;*  she  was  not 
in  trade,  and  did  not  speculate,  she  could  not'  be  held 
responsible  for  Mr.  Fields'  acts;    he  had  no ^ authority 
or  power  of  attorney  from  her ;  the  circumstances  did.nQt 
warrant  his  squandering,  or  being  authorized  to  squander, 
her  property  ;  the  larger  expenditure  and  geperal  mam  ? 
.  agement  were  not  made  for  her ;  it  was  only  when  Fields  . 
tiamfeto  ^eed  money  that  he  designed  thesacjifice  of  MiV 
Kerr's  property »  . '> 

Mrs.  Fields  distinctly  proves  that  threats  and  intimi- 
dation were  used  by  Georg^Simpson  to  coerce  Miss  Kerr 
to  sign  the  obligation;  that) she,  Miss  Fields,  was  made 
■  instrumental  in  the  coercidn.    This  is  corrpborated  by 
Miss  Lo;uise  £err,  and  Miss/Harriet  E.  Kerr's  feeble  state 
of  health  is  abundantly  shclwn.    The  notary,  during  the 
few  minutes  he  attended  toliave  the  deed  signed,  did  not 
,  fi6e' coercion  used,  but  it  was«»ot  of  a  nature  to  be  exhib- 
ited before  him.  George  Simpson,  examineid  as  a  w^ss, 
does  not  preten,d  to  disprove  the  threats.    On  the  vrlole„ 
the  conclusion  arrived  *at,  although  with  coBiideratei* 
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hesitation,  is  that  Miss  E«rr  was  coerced  by  threats  and* 
duress  into  signing  the  deed^  that  if  these  threats  had 

Nnot^been  used  she  would  not  havd  signed  it;  that. the 

^  id^ed  obtain^  by  such  means  should  not"  be  sustained.  „ 
I  find  here  evidence  of  duress*.  The  Civil  Code  in  Arts! 
994,  996  and  936,  describes  what  is  to  be  considered  such 
violence  as  would  annul  a  contract,  which  of  necessity 
leaves  inucji.  to  the  appreciatiori  and  discretion  of  th% 
Judge.  The  sex,  state  of  health  and' circumstances  weigh  in 
this  appreciation.  It  is  to  be  observed  that  the  threats  used 
need  not  necessarily  be  of  criminal  prosecutiorf.  Mrs.  Fields 
had  an  interest  in  getting  Miss  Kerr  to  sign  the  dbligation 
to  pay  the  debts  of  her  deceased  husband.  George  Simp- 
son was  immensely  interested,;  nevertheless,- examined 'as~ 
a  witness,  he  does  not  venture  to  contradict  the  evidence' 
of  duress.  Had  duress  not  been  used  it  woMd  have  been 
natural  for  him,  tha  opportunity  beirig^thms  afforded  him, 
to  contradict  the  assertion  of  Mrs.  Fields,  corroborated , by 
tl|at  of  Kary  Louise  Kerr.  He  attempts  to  prove  rf  decla- 
ration of  Miss  Kerr  inconsistient  with  th^  fact  of  force 
having  been  used,  but  nof  much  weight  shoufjl  ^^idttM^dd 
to.this.-  '  /■        V    ■     •■'„■-■:    j^_V      ' 

.:  Be^flies  the  exerciseiji'iduress  in  a^ionlti^tlip  ooutractr 
Art.  989  enacts  that  a  Contract,  without  a  Consideration 
or  with  an  unlawj)al  consideration  has  no  epget.    Ii||?  the 
present  case  there  was  no  consideration  to  Miss^^er^. 
The  debt,  if  any -Was  owing,  was  due  byJPieldl,  aIIid^ 
Miss  Kerr  did  npt  profess  to  become  sacuyit^ffer  that  debt. 
The  learned  Judge  of  the  Superior  Cotot,  JSyhiaj  judg- 
ment, recognises  tl^e  faCttJiat  Tilip^t^^r  herself  received 
no  consideration  for  this  secoiid'!mortgAge,  b^  holds  her 
responsible  as  having  voluntarily  become  responsible  for   ' 
Mr.  Fields'  debt.         Jj^ 

I  hold  that  th^  juf^ent -which  relieved  JOss  Kerr 
from  the  payment  of  the  obligation  of  the  8th  Januaiy^ 
1^0,  is  good,  and  should  stand ;  but in  ao  far  as  the.same 

judgment  upheld  as  valid  the  obligation  and  mbitgage 
or  hypothec  of  the  28rd  of  February,  1885,  the  aa«e  shottld 

•  be  reversed  and  IJame  Lurena  Diavis'  action  fisnaissed 
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'  Ab  regards  the  hypothecary  action  brought  by  Dame 
Lnrena  Davis  against  Mary  Louise  Kejrr,  the  obligation 
on  which  it  is  based,  being  annulled,  the  judgment  dis- 
missing that  action  must  be  confirmed.  ,,  '    . 

The  following  is  the  judgement  of  the  Court:—  * 

"'The  Court,  etc.......  .''."■ -^^   ,",    .  '. ;    "X'^;'. 

"Considering  that  the  signature  of  the  appellant, 
Harriett  E.  Kerr,  to  the  obligation  of  date  28rd  ^ebrilary, 
1885,  was.obtained  frioim  her  by  threats  and  dilTess,  ^hilo 
.she  was  in  a  weak  state  of  health,  and  feeble  bodily  aqd- 
mentally,  and  that  she  received  no  consideration  for  said 
obligation"  and  that  it  should  consequently  be  1^^'  and 
declared  to.  bo  null  and  TToid ;      ^.  \y  / 

"Considering,  thej»foye,  that  in  the  judi^ 
by  the  Superior  CcSirt  ift  this  cause;  at  Terrebonne,  o|i 
the  30th  October,  1886,' there  is  error  in  so  far  a^  regards,.' 
the  holding  of  the  said  obligation  valid,  and  giving  effect' 
thereto,  and  in  maintaining  the  same-arrjH  s^p/e  takeji  in- 

tliis  cause ;  '        /  .    i-        _ 

"The  Court  of  OurlLady  the  Queetit,  now  , here,  doth  ' 
cancel,  annul  and  set  aside  th^  said  judgment  ji>  so  far  as 
regards  the  holding  of  the  sajd  obligation  valid  and^iv- 
ing  effect  thereto,  and  maintaining  thte  saW  saisie-arr4t ^ 
simpU\   and  proceeding  to  render  thfe  judgment  which 
J;he  said  SupepiairCQurt  ought  to  have  rendered,  doth  set 
asii^ctho  said  iisside-urr4t  yimple,aind  doth  dismiisa'the  said 
action  of  th^tl^pondeiit  Lurena  Davis  isquqlil4;m^h 
^osts  as  well  wihis  Court  as  of  the  said  Superior  Co^rt, 
costs  in  thiy/^fjurt  to  be  taxad  as  in  a  ,oause  of  the  first 
class.    The  Hon.  Justices  Tessier  and  Bofigg  disaenting." 

judgment  refo^jhed  and  aptipn  diamissed.'  ^     ' 
'  Macmasterr  Hutchinson,  Weir  Sf  Maclennan,  attorneys  for 
Miss  Kerr,-     ,;/-  ;■  ^;......  ,  ■.■  ;     -  . 

PrSvost,  Sasiieh  8c  Pr&vdst,  attoVneytf'foT  Pail|^  Lurfena 
Davis  (Mrs.  Simpson).  ^  „  ."       v."      „      , 

:         (3.IL)  ..      ;r"->--  *':■  -'''.:■'%■  "•'  ;■.'•■■"  ■' 

>  '4  ^    ;     .  -     >  .  i  ■  ,■...,         ,  ■       ..,11 

^  'Wiewppeaf  of  !>««•  Lurena  Davis  from  Ao  ton*  Judgtt^iit  WM 
dJ8iniflBe^»  TeB«wr,  J.,  i^^pwitii^'       „  '  *<.,  ^ 
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JaQoary  28, 1889, 


Coram  Tessieb,  Obos&,  Boss£,  Dohkbi%  J  J.  .,> 
1>AME  CORNELIE  AROHAMBAULT,      *  - , 

',  >•  ■  » "  * 

►  "  .  ■  ."  ' 

{De/endatU  in  Court  below)i 

'    APPBLI.AN3? ; 


ffij** 


.1 


OUVIEB  tpITRA3.. 


>v 


{Plaintiff  ^  Cowft  below), 

Resfondbnt. 


3,pehitude — Mottlin  banal — Obligation  of  riparian  owners — 
v>     •„    '•         I,' Right  of  Co-proprietorship.'' 

Hlli.DZ's-l.  The  droit  de  banatiti  under  the  old  law  was  a  servitude  which 

imposed  on  riparian  owners  ^e  obligatioti  of  permintb^Vtn  their 

Viands  the  construction  of  the  dhm  (chauufe)  necessary  for  the  work- 

'■^       ing  of  a  movlin  banal  of  the  seigniory  ;  and  when  the  seigniorial 

t.'     .'ct^uK  was  abolished,  the  seignior  remained  soli^wner  of  the  mill 

*  •  "    and  the  dam.  ■ 

.2.  JC^&ile  every  riparian  owner  has  the  i:ight  to  use  tiw  water  .of  a 

*  * T  stream  adjoining  his  land,  on  condition  of  returning  it  to  the  stream 
,  ai'iifi  exit  from  the  land,  be  is  not  entitled  to  draw  off  water  from  a 
.     dam  belopgiug  to  another,  for  irrigation  or  manufisust^ng  purposes* 

.    3.  Joint  use  of  a  thidg^  where  one  of  the  parties  enjoys  the  iise  under  a 

title  obliging  him  to  p§y  an  annual  «^Iu  for  suchtise,  cannot  confiar 

.  a  right  of  co^wuership,  however  Iptig  such  joint  /i)Be  may'  have 

■    ■•   .hiBJted-.  ,■■''"  „'  ,\  ,,  ,         ,    _.;    „  ■.  ■ 

4.  The  right  of  the  owner  of  th0liaw-<mill  ifi  the  present  cafe  ^as  limited 

to'  the  use  of  the  surplus  water  not  required  for  the'opeiiitioii  of  tlto  ■ 

>.;      moulin  banal ;  but  the  plaintiff  having  /Wholly  denied  his!'right  to  use 

Uie  water,  the  action  was  dismissed^  the  Oqnrt  reservh}^  to  pltuntiff 

the  right  to  establish  th||b»tatioii.      ..  ^       a  '■ 

Appeal  ftom  ajudgraent  of  the  Superior  (41,01114;,  Joliette, 
(Tascheeeau^.)  Oct.  10, 1887,111  theiWrowin^^rierms:-* 

"  La  OoTir  ayant  enteudu  les  parties,  par  leiir  avoeats 
;espectifs,  snr  le  m§rite  de  la  pr^seiitFi  r^anse,  examiii6  la/ 
pTpoediint,  la  pr^ulVH,   les  admise^ons  et  gfo61hileiae]tt  .< 
'  tontBM  In  p\iuMm  da  dos^iur,  et  sur  ^  tout d<§Ub6t6 ^  ' 

"  OoiiBid^raut  que  la  ckau^^  da  mQtiHxL  jaejitionn^e 
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dans  Taction  da  demandonr,  et  qui  est  appny^e,  dii  c6te 

Ardia^buit  ^^^^  ^^  j^^  rivi^,.(,  Achlgan,  Bur  I'imnKmble  maint«nant 

possM6  par  Dame  Oomfilie  Arohambault,  ^Nive  Onulpho 

Pelletier,  fils,  eziste  dopnis  an  temps  immemorial,,  et  a 

toT^oars  servi  jasqii'^  l'6poqae  de  I'abolition  des  ^oits 

^■eigneiliriaax  en  cetto  Province,  comme  }a  ohaass^o  du» 

moalin  banal  d^  cotto  partie  de  la  Seignearie  L'Assomp- 

tion  appel6e  fief/'Bailloal."  et  qa'oUe  6tait  reconnao  comm*' 

telle  par  tpas  Uib  censitaires  du  dit  fief  et  par  les  aateurK  ' 

de  la  dite  Dan/e  Coru61ie  Archambaiijli  et  da  present  d^- 

fendeur,  acqafcrear  d'u^  emplacetafent  d^tacli^  du  dit  im- 

meable  (coi*  nord\de  la  dite  riviere,),  ainsi^ae  ci-aprds^ 

.mentionn/;  -,  ■      ■  ^^^    "'"^  '„.;•" 

"  Consid^TAUt  qae  bien  que  les  .titr^  onginaires  d(9 

concession  det  dits  immeables  de^  la  dit«  dame  Corn^lie 

banlt  et  du  d6fendeuT  pfat^ssent  antSrieurs  di  la 

de  la  construction  dn  dit  moalin  banal  ^t  d'icelle 

y  et  bien  que  les  dits  titres  attribuent  la  propriety 

dits  immeubles  a^x  concessionnaires  d'iceuxjasqu'au 

fil  de  l^eauy  c'estfi-dire,  jusqa'aa  Hsilieu  du  lit  de  1a  dite 

riviere,  laquelle  n'est  ni  navigable  ni  flottable,  n^anmoins 

les  seigtl^aire  avaient  le  droit  incontestable,  en  constmi* 

sant  lear  mqiiJin  banal,  d'appuyet  la  dite  clians8£>e  sur  la  - 

rive  nord  de  la  ritridre ;  attend^u  qae  les  concessionnaires 

etieur  i^pr^H^ntaiitSj^tant^l^amisaax  servitudes  de  droit 

et  particali§r6ment  &  oelles  d^conlant  n^oessairement  du 

droit  de%analit6,  obligatoire  pour  les  censitaires  comme  v 

pour  les  seigneurs,  6taient  tenus  de  se  soumetire,  comim\ 

ils  se  sont  soumis,  4  cette  constructibn  el  A  cette  existence 

de  la  chaOssfie  seigneutiale  appuy6e  sur  tear  immeuble ;. 

'iOonsiddrant  que  cette  chauss^e  comm6  accessoire  et 
d6pend|n^e  du  dit  mdulin  banal^  ^tait  la  propriety  exclu- 
sive des  «^8^if  igneuTs,  qui  seals  avaient  le  droit  d'en 
jouir  et  pTofiter,|ind  que  de  I'eau  y  amass^,  pour  I'usage 
du  dit  moulin  banal,  et  qui  out  fqujours  joui  4e  ce  dlroit : 

".Gonsid^H^^ique  les  dits  censitaires  et  les  j^ropri^taires 
riverains,  qaoiquei  pouvant  user  des  eaux  de  la  dite  ilvidre, 
en  d'autres  endroits  d'icelle,  pour  des  fins  industriell^  et^ 
privies  (autr^  que  I'exploitation  des  mouHks  k  Ssiiine,) 
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n'araient  cepondant  pas  l\  droit  de  so  iiervir  de  la  dite       ""»• 
ohau8H6e  ni  de  Teau  y  amasa^k  exooptd  par  la  to}6raQde  ou  ArohwpbwiU 
la  pennissioii  dos  dits  seignenrk^ 

"  Oonsiddrant  qu'aprds  Tabelkipn  des  droits  seigneu- 
rianx,  les  moQlins  banauz  et  lenrXd^pfeidances  et  acces- 
soires  sont  rest^s  la  propri6t6  individnelle  dps  seigneqrs 
de  cett©  Province,  et  quo  cons^quemm^t  la  dite  chaussfie 
et  le  droit  exclnsif  d'en  jour,  aiusi  quo  d^  I'eau  y  aniassie 
tost  Testes  aux  mains  des  propriC'tairesdu^it  fief  Bailleul, 
•qui  ont  eontinil6  A  les  posseder  paisiblemeut  et  sans 
trouble,  jusqn'd  la  Ve»te  oi^aprdb  montionii6e,\faite  k  I'au- 
tenr  du  present  demandenr ;,  .'  \  • 

"  Oonsid^raat  que  vers  I'ann^e  iSS^.-fen  Onutphe  Pel- 
letiei(i  pdre,  "aloi^i^  proprietaire  des  dits*  immeijbles  de  la 
mt^ -diifee  ArcKambauU      du  dfefendeur,  construisif  eur 
oeiui  maint^a^t  po886d6  par  la  dite  dame  ArchambauUT 
9*  <l«*i^8  ie  voisina^e  de  la  dite  chaussfie,  un 

oionlin  iii^  scie  et  autres^  bAtisses  airtcessoires,  jet  que  pour 
faire  fonctionner  le  roficanisme  du  dit  mouHn^  scie,  il  fit 
faire,  qonstrail'9  ^t;^i'ea8e]r,  sQr  son  prbpre  terrain,  un  canal 
partant  dil  la  dite  riviSre,  4  quelqnes  pieds  plus  hau*  que 
1ft  dite  ciianss^,  de  xnanii^re  i&'con^nire  k  son  dit  moulin 

8ei6  iine  paytie  de  reiau  retenue  et  amass^e  dans  la  dite 

>ftU986e  pour  I'utilitfi  eatoliiw^edu  dit  moulin  A  faripe 

Hgneurial;'  "'  v''"  ■..:"■ -■''°'""^^^^^^  ^ 
-  "  Oonsid&afit  que  dame  Marfe  Aur61ie  Faribault*  veuve 
Tigeri  alors  propri^taire  d©  la  dite  seigneurie  et  du  dit 
mqnlin  k  farine  et  d^pendances,  donna  adors  son  consen- 
teinenlt  atix  dits  travanx  d^  ^it^Onuiphe  Pelletier,  pere, 
et  k  la  dit«i  prise  d'eau  dans  la  dite  chaussee,  pour  Tutiliw 
du  dit  moulin  i  scie,  et  cie,  koy^i^naBt  une  certaine  rede- 
vance  anntielle,  e^  pourvu  que  la  dite  prise  d'eau  ne 
caus&t  auoune.  pi^judice  a  I 'exploitation  du  ipeulin  4 
i'ariae  et  fat  revocable  k  rolontfe  d€»  la  part  de  la  dite  dame ; 

'"  Cpttfeidferant  qu'il  est  en  preuve  que  le  dit  Onulphe 
TeUetter,  p^re,  jusqu'^  son  deeds,  arrive  en  I'ann^e  IgSO, 
a  e^ploit6  le  dit  ini>ulin  k  scie  et  I'a  fait  jbnctioaner  par  et 
aumoyen  de  la  dite  prise  d'eiu,avec  la  praToission,  le  con- 
sentement  et  la  tolirauee  d^a  dite  dame  Viger,  de  Lous 
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IMS.  Poitras,  gacocHseuT  de  cette  deniidre,  dano  la  propridti  du 
ArohajpbMiit  jjj  mouliii  k  farilio  «t  d6pendauc6§  («n  vertu  de  I'acte  oi- 
aprds  meutionn6)  ot  du  present  demaiideur,  sucoessear  dn 
dit  Louis  PoitraH ;  ei  qu'il  est  aussi  eA  preuve  que  le  dit 
Onulphe  Pellt^tier,  pdre,  a  pay6,  pendant  un  certain  temps, 
,k  pour  Tusage  de  la  ditu  chauss6o  ot  la  dito  prise  d^aau,  uut,; 
redevance  annuelle  du  $25  ;  ' 

"  Consid^rant  que?  par  aote  de  vente  faft  et  pasEu^^L' As- 
^mption,  {e  19  d6cembre,  1870,  pard^vant  Mtre.  LtoUr^rd, 
notaire,  et  t^moins,  la  dite  dame  Viger  reudit  ati  dit  Ldjais 
Poitras,  pere  du  demandeur,  ^ceps^seiit  et  aoceptai^iiilies 
immeubles  ainsi  decrits  au  dii  acte  compreiiaut  le  4^i 
moulin  a  fariue,  la  dite  chausnee  et  t^us  Icurs  aoces^oirjeit 
et  d6pendance8  et  droUs'et  privileges  y  attaches,  igavi^ilr  ;| 
'  lo.  Un  moulin  it,  farine  en  pietro,  k  trois  moulanges/av|{B<i 
-  •  leys  blutoaui  vivrant  et  travaillaiit,  un  canal  (tr^s  long);, 
'  empellemcnts  et  chaussSe,  fecurie,  i^emis«5,  et  maisdn,  d^- 
'  })endant  du  moulin,\le  tout  construit  et  6rig6  sur  un 
'  terrain  8itu6  en  la  paroi^se  de  L'Epiphanif,  enVilaTedaris 
'  la  seconde  partie  de  la  ^eigneixf  i<s  de  \%  oofftenjance  que 
'  le  dit  terrain  pent  avoir,  dans  le«i  jbornes  ci-aprfes,  tenant 
•/par  un  bout  et  d'un  c6t6,  partie  k  J   Bte.  Ghamberlaud ou 

•  i^presestant,  et  partie  a  la  rivi^f^-  L'Aohigan,  et  d.e  Tautre 
f  bout,  partie  a  la  rmere  et  partie  a  r,pmplacement  ci-apres 
/'  indique,  et  de  I'autre  c6t6,  partie  an  cheauaquidiyise  le 

/'  terrain  de  la  tei^e.de  Luuls  Poitras  ou  Twpresentant,  «i. 

'  '  dbnt  icelui  terrain^'aisait  autrefois  parfcif,.et  partie  au  dit 

/    '  Louis  Poitras ;  dans  le  tefrain  du  moulin  et  en  dependant 

'     '  se  trouve  compris  celui  quo  feu  M.  Viger  avait  acquis, 

'  pour  rutilitC;  et  I'usi^i^  dn  dit  mouiia,  de  Simeon  Biricault 

•  dit  Lamarche,  le  2f  mars*  1845,  devaait  J.  Brunei,  N-  P., 
•"•de  ciaq  perchef-^sde  front  sur  pa/eille  profondeur ;  2o.  Un 

J  lot  de  terre  a  bois,  situe  en  la  dite  paroisse  de  L'Epi- 

**phanie,   m^m^r  aeigneuri^,   6tant  le  num^ro    1^32    du 

'^cadastre  d'ieelle  s^is^neutie,  contenai^ . trois  arpents^de 

'iJ  s  front  sur  cinq  de  pnofondeur,  prenant  devant  tpx  terrains 

-'Hte'ilin«i8„ Poitras,  &k.de,I^ius,  et  li  veuve  Pierre  Amireau, 

'  <iel^fei;e  ^"f'abien  Poitras  ,  tenant  d'un  cfit6  k  S^rapAin 

'  '  LielbWcetd'autrecdtS  au  dit  Lotiis  Poitras,  sansb&tisse ; 
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,r  aot^  4'i^bftiDi|^,  passd  umlre  le 
uiideur,  son  filf ;  pardevaut  Mtre.  A«ih.«ib«uu 


"  Gonsiddrant  qii« 
dit  Lotiiti  Pditras  et  l 

Uonard,  notaire  «t  t^inoin,  le  18  rhira  18H  k  dit  Lonia 
Poitraa  c6da  au  demaudenr,  qe  acc^ptupt,  \m  d^x  im- 
meubles  anadits,  avec  leura  oirconatancoa ,  d^pendwNse*, 
droita,  priviUges  et  acoeasoirea ;  '  '  -    -^ 

'•  Oonaid6rant  qu'en  vertudes  dita  denx  aotea^tt  dernier 
lieu  r6cit68,  leaquola  ant  '616  dument  ^nregiatrfia,  le  dit 
Lonia  Poitraa  ot  aprea  lui,  U?  demandnur  ont  po886d6  lea 
dita  imineublea  et  la  chauaafie  en  qneation,  et  ^ae  le  d«- 

•  m&udeiil' lea  poaadde  encore ;  .        "     : 

"  Con8id6rant  que  le  dit  Onulphe  Pelletier,  pAre,  avait 
laiaa^  pluaieurs .  hfiritiera.  entr'autrea  Onulphe  Pelletier 
flla,  d  qui  6chut  le  dit  -moulin  d  (wjie  et  aea  d6pendancea| 
et  qui  lea  a  po886d68  jusqu'a  apn  d6cd8,  ftrriv6  le  14  marH 
1886,  le  dit  Onulphe  Pelletier,  fila,  ayant  totyoura  fait 
uaage  de  la;  dite  prise  d'eau  pour  I'uBage  de  apn  dit  moulin, 
4:,««ie;  -  '  -.  .  M  -,:>.    S;"  ■  >         ■■  -■:*;■;;     • 

X  «•  Oon8id6rttnt  quepar  sct'^teBtament,  en  date  d«rl8 
noVembre  18^2,  iet-  non   r6Voqu6  avant  sa.  mort,  fe  dit 

.  Onulphe  Pelletier,  fila,  avait  in8titu6  la  ^ite  damo  Coiai6lio 
Archambault  aa  l6gataire  uniVerselle,  et  que  cette  demi^re 
a  accept6  le  dij/legs  ^liiwrsel  et  en  e^  en  possession; 
que  de  plus  e^e  a  continue  &  faire  u4EB|^de  la  dite  prise 
d'eau,  pour  ^xploiktion  du  dit  moulinll  acie  jusqu'd  la 
date  de  I'iivititution  ,de.  la  pr^sentb  action  ;     I      , 

V  "  CQn8id6|rant'  que  par  une  action  pertee/  le  7  Janvier 
„1882,  par  le  pr6isent  demandeur  contre.  les  hfiritiera  et  re- 
pi^fisentanta  (^e  feu  Onulphe  Pelletier^  pere,  aavoir,  dame 
Adele  Magnan,  (sa  v«UTe,  comme  ayant  6t6  commune  en 
J)ien8  avec  lui),  le  dit  Onulphe  Pelletier,  fila,  et  Cyrille 
Pelletier,  la  dite  a4}tion  portant  le  No.  1294  dee  dossiers 
de  'cette  Cont,  le  dit  d^nandeur  poursuivait,  entr'autres 
r6clamations,  le  recbuvrement  des  arr^||k|e8  de  la  rede- 
vaace  aiinuelle  de  $26  k  lui  dus  par  le  dit  X)nulph«  PelloT 
tier,  pere,  et  sea  dits  heritiers  et  repr6sentant^  l6gaux,  pour 
le  dit  uaage  de  la  chaussfie  et  la  dite  prise  'd'e^u,  et  du'a 
cette  action  les  dits  defendeurs  plaidaidnt  que  le  demni- 
deiur  n'avait  pps  droit  a  la  di|||||||Bnmit6,  que  la  dite 
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aQHN^)  6uuit  RUu6e  sur  lenr  terradn,  6tafl|ppri^t6  com-  . 
mane,  <»t  i/o  ponvait'ifttTo  rov(mdiqu6u^uu  entier  par  lo  de-\ 
mahdi^Urj       ,'.  '  ,.    .  i^  \ 

"  C'9n«i<16roni  4oo  ^o  ^11  Onulpho  Po'lltitier,  fllB,6tant 
d6:vM6  jKMidant  lu  tlito  inHtaiicM  No.  1294,  la  ditu  dainu 
Gorn6lie  Archambauit  roprit  riuHtance  on  sou  lieu  otplaco 
et  4ur  lea  mdmes  njoyena  do  d^fBnae;      "  S! 

•*  Oousid^rant  quo  1«  18,juiti.l886,  jngoment  a  M6  pto- 
nonee^par  cette  Cpur.dauH  la  dite  iiiBtamm  No.  1294,  main- 
tenant  leH  p^StentioQH  du  duniadduur  ot  rojetaat  i;olU>8 
do  la  d^feuse  relativemont  A  \h  propri6tfe  do  lH  dito  chaus- 
.s6e  et  k  Tindemuit^  due  pour  la  prise  d'eau  on  icello,  et 
cendamnant  los  d^fendeurH  h  payer  cinq  ann^p^ 'd'arri*- 
ragoB  do  la  dite  indemnity'  ou  ,redevah,co  ki  raisw  do  |26 
par  ann6e ; 

'  "  OoBsid^raut  quo  par  le  dit  jugemen^  il  y  a  chose 

jug6o  on.tro  lo  dt;man^eur  et  la  dite  Corn6lie  Archambault ; 

lo.  duant  au  droit  do  la  propri6t6  do  la  chaussSo  en  ques* 

.quant  A  la  rodevau<!0  annuolle  due  par  la  dite 

ohan^i^lt  pour  I'usage  do  la  dite  chauss^e  et  la 

au  en  icelle  ; 

sid^rant  que  dans  un  acte  de  vcnte  consenti  lo  16 
janvilr  1864,  k  L'Assomption,  devant  Mtre.  Leonard,  ho- 
tairo,  par  le  dit  Oiliilphe  Pelletier,  p6re,  au  present  d^fen- 
dour,  CO  acceptant,  d'un  certain  emplacement  (avoc  bAtisses) 
d6tach6  du  terrain  sur  lequel  le  dit  mouliu  ili  scio  6tait 
construct,  ip  dit  Onulphe  Pellotier,  pdre,  avait  reconnu 
expre6s6ment  la  pr^caritd  de  son  dit  droit  de  prise  d'eau, 
par  une  clause  sp6cia,lo  du  dit  acto  :  ot  que  par  lo  dit  acte, 
le  dit  Onulpho  Pelleftier,  pere,  s'^tait  oblig6  do  fournir  au 
dit  dC'feudeur,  poUr  TuBage  del'nsine  ou  manufacture  de 
ce  dernier,  une  partie  do  I'eau  qu'il  (le  dit  Onulphe  Pelle- 
tier, p^re)  recevait  lui-m6me  de  la  dite  chaussC'e  au  moyen 
du  canal  susdit,  et  ce  taut  et  aussi  lo^^gtemps  seulement 
que  son  dit  droit  de  prise  d'eau  serait  maintenu  et  con- 
tinue k  lui-m6me  par  la  dite  dame  Yiger,  alors  propria* 
taire  de  la  dite  chanss6e ; .     ,   "    ^  J^  < 

"  Consid^ant  qu'en  vertu  du  diU&cte  en  dernier  lien 
mentionn6e,  le  dit  d^fendeur  a,  pl^'entremise  de  son  dit 
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■yerideuT,  ftt  plS^tard  4^  rapi^neutftntB  1/iganx  do  ti^'  d^ 

jpifcr,  ©t,  on  dornier  lieu  do  la  dit«  d  -—    - 

benlt,  pwrticip^  ^  la  dito  priat 

VBBdit„aitu6  Hur  In  torraiii  do 

encore; 

"  Oonsidirant  qne  Ioa  droitd  de^^^^H^^n^^^r 
dans  et  sur  la  dito  chau«H6o,  sont  fl^^Blrpoar  los 
motifs  d6jA  dMuits  ;  quo  la  iKisHosS^^BC^hty  danw 
Oornfilio  Archambault  ot  scs  auteurs,  aWTpartie  de  fa 
dito  chau8B6«s  et  le  droit  do  pris©  d'eau  ^xorc6  par  o^le  «jt 
•68  autoura,  ot  par  h,  present  dfiVeuaour,  6taiont  donatUro* 
pr6caire,  soumiB  4  la  ponniMion  ot  k  la  toli^anco  du  domim- 
4e!lr.«t  de  aes  auteuw,  ot  an  paiortujnt  par  la  dite  dataie 
Archambault  et  hob  aut^ur*  d'nne  rbdevance  knnuello 
^nt  la  valour  a  dfijA  6t6  dtablie  et  fi^cfio  p(ir  cette  CoiLr,«e4 
etaie;it  de  pluH  sujola  A  r6votation  \     ■   .'  u  ;       ' 

/   "  Considorant  quo  par  sa  dontt^statiou  de«  droits  de  pro- 
;pn6t6  du  domandeur,et  par  sea  pretentions  A.  la  propni«t6 
commune  de  la  dito  chauflsfee  et^do  I'eau  y  amasHie.  con- . 
testation  et  pritohtions  qu'il  yout  faire  V«loij.au  mdme 
/  .  titre  qu(5  la  dite  diimo  Archambault  ot  ^jti'il  r6it^re  par  sa 
.     dfifonse    on  cette   causo.  io  'dWendeur  a  justififi  Paotion 
,TfK>rt6e  par  lo  demandeur  -pour  fuire  recoflnajtre  ses  droits 
..  injustement  m6connu8,  et  1ft  refus  de  ce  dernier  de  con- 
tinuor^A  permettre  I'exercice  du  dit  ^Jftit-iemporaire  de 
prise' d'enu-;      .  ■  -    ,:  ' 

"  OonBid6rant  quo Je  d6fendeurifa  fitaMi  Vexlsteiice, 
.  ni  en  fait  ni  en  loi  de«  pr6toi^dus  doinmages,  qu'il  alldirae 
avoir  *ouffi)|s  par  la  faute  du  demandeur,  at  qu'il  oflre  en 
compehaati<ln ;      '  ,    '     - 

;    "Jonsidferant  qu^  la  vallttr  aniinenedSlJ^ri^  4'eaw 
•  susdite  est  bleu  de..l|i  somme  *r|26,  faiWnt  pourles  tnrf, 
annfies  et  demie  r6olam6es  (du  ler  Janvier  1882,  au  22  iuin  ' 
1886),  la.Bomm^de  $87:50;  mair^ue  la  dite  redevance  ^ 
n.e8t  payable  ap  demajideur  que  par  la  dite  dame  Archam- 
bault  et  ne  pent  6tro  rfeclam6e=^ue  ^e  cette  der^iAre  seule  ' 
qm  seule  aussi  pent  6tre  cotidamiK^e  k  remplir,  combler  6t 
fermer  1^  dit  oani^,  lequel  est  constnii*  uniouement  sur  sa  - 
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"  Rejette  les  defenses,  declare  le  demandenr  seal  et 
Arehwgitaait  uni<]fue  proprifetalre  des  deux  immeubles  ci-dessus  dficrits, 
y  compris  le  dit  monlin  k  farine.-tous  sea  accessoires,  et 
la  dite  chaussfee  servant  4  rezploitation  du  dit  monlin  k 
farine,  le  r6integre  et  m^intient  danfe  la  possession  excln- 
sive  et  absolue^  M'iceux ;  faii  ^6fense  an  d^fendenr  de 
troubler  le  demandenr  dans/ la  propfi6t6  et  la  possessidn 
qu'il  en  a  l6galement,  et  de  faire  nsage,  ,ponr  rezploitation 
dn  dit  monlin  k  scie  de  la  dfifenderesse,  de  I'ean  reienne 
et  amass^'e  dans  la  dite  chaoss^e ;  la  condamne  k  remplir, 
combler  et  fermer,  sur  sa  dite  propri6t6,  le  dit  canal  con^ 
struit  et  entretenn  par  elle  et  ses  antenrs,  et  servant  i 
condnire  an  dit  monlin  k  scie,  I'ean  on  partie  de  reani  re- 
tenne  par  la  dite  ohanss^e,  sous  un  d6lai  de  six'^mois,  ik 
compter  de  la  signification  du  present  jngement,  et  k-^" 
faut  par  la  dfifenderesse,  dans  le  jlit  d61ai,  d'ayoir  obtem- 
p6r6  an  dit  ordre,  et  le  dit  d61ai  expirij  autorise  le 
demandenr  k  fermer,  remplir  et  combler  le  dit  canal  aux 
frais  et  depend  de  la  d^fenderesse ;  et  condamne  de  plus 
cette  dernidre  k  payer  an  demandenr  la  dite  somme  de 
187.60,  avec  int6r6t  de  ce  jour,  et  les  d6pens  de  Taction 
telle  que  port6e,  et  tons  les  frais  du  litige,  distraits,  etc., 
sauf  les  frais  d6j&adjug6s  durant  Tinstanoe." 
Nov.  22,  28,  1888.]  < 

Pagwweto,  Q.  a,  for  the  appellant.  *  ^ 

Dugas,' for  the  respondent. 


Bossfi,  J.  (for  the  Court) :—  / 

L'action  en  cette  cause  allegue  :  ,      .   \ 

Que  Dame  Marie  Aurfelie^  Faribault,  vepve  de  feu  Louis 
Michel  Viger,  seigneuresse  de  la  seigneurie  de  I'Assomp- 
tion,  6tait  propri6taire  de  deux  immeubles  situfis  dans  la 
paroisse  de  I'Epiphanie,  sur  lesquels  6tait  construit  un 
monlin  k  farine,  touchant  A  et  'aliment§  |)ar  la  riviS 
Aclygan;  • 

Que  le  monlin  et  sa  chanss^e^aient  constmits  depais 
cent  ans-  par  le^  seigneurs  de  la^iie  seig^iirie  de  I'As- 
somption^  comme  moulin  baaal ;  i  ;  ,*  C 

Que  par  actedu  19  d6c.  1870,  deraut  LSoiiard,1aotai*e, 
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k  due  Dime  Vigr^  vendit  k  Loai8.,Poitra«,  p^re  du  de-/    i<». 
mandeur,  «es  deux  immeubleg,  et  que  Louis  Poitras.  pir€/Aroh«nb.«it 
6changea  ces  terrains  avec  le  demandeur;  ;        ^l  Poitm. 

QuedepuiSau-delAdevingtaii8.alor8queladitoDame      ' 
Viger  6tait  propri6taire  eu  possession  des  dits  immeubles 
moulin,  chaussfie  et  accessoires,  feu  Onulphe  Pelletier 
^ors  propri6taire  d'un  terrain  s|tu6  de  I'autre  cot6  de  la 

Bividreet  aboutissant  l[  la  chatffl86e,;a  construit  un  mou- 
rn 4  scie  et  autres  bAtis^s  qu'il  a  exploit6es  jusqu'4  vers    ^i^ 
1880  date  de  son  dficds,  et  que  pour  I'eiploitation  de  ce    # 
moulin  il  a  fait  construire  sur  son  terrain  un  canal  qui 
prend  I'eau  dans  la  »tau886e.    Que  depuis.  ses  repr6sen- 
twits,8afoir,  lad^fenderesseont  continue  la  m6me  eiploi-* 
tation  de  ce  moulin  et  exerc6  la  m6me  prise  d'eau,  le  tout 
sans  la  permission  du4emandeur  ni  celle  de  ses  auteurs 
et  sans  droit ;  .  / 

i«?r  \^*!'^'  ^^  ''"^  P"'"  r***  ^«P~?«  1«  ler  Janvier 
,   mz.  au-20  jum  1885,  date  de  i;4ction,  est  de  $106 

Les  conclusions  4emandent^ue  le  demandeur  soit  d6- 
c  ar6  seul  propri6taire  de  la  cl^aussfie,  et  avoir  le  droit  ex- 
clMif  de  8  en  servir ;  la  d6moiition  du  canal,  qu'il  soit  m^ 
defense  A  la  d6fenderesse  d^  ie  plus.  A  I'avenir.  preil^ 
de  lean  41a  chaus86e,  qu/l  lui  soit  enjointd'en  laisser 
1  usage  hbre  et  exclusif /au  demandeur,  ef  enfin  4  un 
oondamnation  au  paiem^nt  de  la  somme  de  |106,  vale 
de  I'usage  de  I'eau.        /  <, 

Ia  d6fenderesse  a  inT/oqu6  plusieurs  moy^a^  ^ 

lo.  Que  la  concessic/n  originaire  de  la  terre  sur  laquelle 
est  b4ti  son  moulin  a^ait  6te  faite  par  le  seigneur  4  aller 
au  HI  de  1  eau ;  que  cette  concession  lui  donnait  le  droit 
de  se  servir  de  I'ea^  qui  borde  cet  hfiritage,  4  la  senlecon- 
dition  de  la  rendre  4  la  sortie  de  rh6ritig0,  et  qu'elle  nV 
vait  pas  fait  plus  en  s'en  servant  pour  son  moulin 

20.  Que  les  seigtfeurs  en  prfesence  des  droits  ainsi  con- 
cM§8  n  avaient  pas  pu  appuyer  le^r  chaussfie  sur  la  pro- 
pri6t6  ainsi  conc6d6e,  et  que,  cependant  ils  I'avaient  fait 
et  avaient  inond6„  les  terrains  des  auteure  de  la  dfifende- 
resse  Im  causant  de  grands  dommages,  et  que  pour  6viter 

les  condamnations  ponr  indemnity  qui  en  seraient  r&ral- 

;      •    1     /        •■  ■  ■  ■■  •  .        ■.■-■■ 
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"•»•       t6e8,  feu  Mr.  Viger,  alors  le  seigneur  en  posseesion  6tait 
Awh*.bMit  vera  1862,  convenu  avec  feu  0.  Pelletier,  que  ce  dernier 
""*     constmirait  un  n)oulin  k  scie  sur  la  ohauss^e  et  qu'il.se 
'  serviraitde  I'eau  de  la  chausafee  pour  le  faire  marcher, 
sans  cependant  faire  dommage  au  moulin  k  farine  du  sei- 
gneur, ni  lui  oter  I'eau  n6cessaire ;  que  c'est  dans  ces  con- 
•  ditionti  que  le  moulin  et  le  canal  ^ui  I'alimentent  ont  6t6 
faits,  et  que  le  moulin  ainsi  construit  forme  partie  de 
^      Tune  des  ailes  de  la  chaussfee.    Que  de  ce  qui  p&de  est 
results  un  droit  de  co-propri6t6  dans  la,  chauss^e. 
_Jo.  Que  Pelletier  et  ajpr^s  lui,  la  dgfenderesse  ont  tou- 
jo^rsdepuis  joui  de  lachauss^  eq^commun  avec  le  de- 
mandeur  et  ses  auteurs,'qu'il8  I'ont  exhauss^e,  r6par6e  et 
entretenue  en  comniun,  et  qu'ils  ont  acquis  le  droit  de  co- 
propri6t6  par  prescription  de  trente  ans. 
&4o.  Que  ledemandeur  a  laisEi6  inutilement  iL  diverses 
reprises,  couler  I'eau  de  la  cliauss^e  qu  levant  les  pelles 
^  de  son  moulin,  et  a  caus6  de  grands  dommages  k  la  d6fen- 

deresse.  r\ 

Enfi^,  elle  cdnclut  k  ce  qu'ell^  soit  d6clu^co-propri6- 
taire  et  qu'au  cas  6u  la  Oour  d^c^arerait  ^iJB|loit  une  in- 
demnit6  pour  I'usage  de  I'eau,  que  ce  moplKoit  d6clar6< 
compens6  par  les  dommages  aoufl^rtsfparle  fait  du  de- 
mandeur,  et  Taction  renvoy6e  en  consequence. 

Aprds  une  longue  enqu^te  et  la  production  d'un  grand 
nombre  de  titrfes,  la  Oour  Supi^ienre  a  d^clard  : 

Que  la  cliaussde  avait  6t6  con&truite  par  les  seigneurs 
pour  le  moulin  banal  de  la  seigneurie,  et  que  pour  cette 
fin  les  seigneurs  ai^ei^t  eu  le  droit  de  I'ass^ir  sur  le 
terrain  des  auteurs  de  La  d6fendere8se. 

Que  cette  chauss6e'i^tait  la  propri6t6  des  seignenre  qui 
avaient  vers  1866,  consenti  k  la  construction  par  Onulphe 
.  Pelletier,  Tauteur  de  la  ddfenderesse,  d'un  moulin  k  scie 
..    incorpor6^  dans  I'aile  nord  de  la  chaiiss^e  dont  il  forme 
partie,  et  4  une  prise  d'eau  dans  la  chauss§e  pour  Tali- 
mentation  de  ce  ,mouIin,  moyennant  ujae  redevance  an-- 
'  ""  ouuelle  de  $26,  m^ais  que  cette  permission  n'avait  6t$don- 
^    •      n6e  qu'&  la  condition  de  ne  causer  ancun  prdjudi^e  k  Tex- 
ploitation  du  moulin  k  farine,  et  qn'elle  avait j§t6  atipulte 
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revocable  k  volont6  de  la  part  des  seigneurs ;  que  cette       -^ 
mdemiiit6  annuelle  appartenait  au  demandeur  cession-  A«h«ib«,u 
naire  des  seigneurs  Viger,  et,  maintenant  les  conclusions     ^"''^ 
de  Taction,  la  Cour  Sup6rieure  a  condamn6  la  ddfenderesse 
a  combler  le  canal,  lui  a  fait  defense  de  ne  plus,  k  I'ave- 
nir,  prendre  de  I'eau  dans  la  chttU8s6e,  et,  I'a  condamn6  k 
payer  |87.60  pour  I'usage  de  I'eau  k  raison  do  #25  par  an 
et  les  ddpens.  - 

O'est  ce  jugement  qui  est  maintenant  soumis  k  cette 
Oour,  > 

Je  suis  fl'opinion  qu'il  y  a  lieu  de  declarer,  avec  la  Cour 
Sup6neure,  que  le  droit  de  banalit6  etait  sous  I'ancien 
droit  une  servitude  imposant  aux  proprifitaires  riverains 

.  I'obligation  de  permettre  sur  leurs  terrains  I'etablissement 
de  la  chaussfie,  nficessaire  k  un  inoulin  banal  de  la  sei- 
g^urie :  que  ce  droit  a  6*6  bien  exerc6  par  le  seigneur 
pour  la  construction  du  moulin  banal  k  farine  dont  il 
s'agit,  et  que  lors  de  I'abolition  de  la  tenjire  seigneuriale,  '^ 

le  seigneur  est  rest6  seut^oprifetaire  du  moulin  et  de  la 
chaussee.  Que,  de  bins,  s'il  est  vrai  que  tout  proprifitaire 
riveram  a  le  droit  d\^se  servir  de  Peau  d'une  rividre  qui 
borde  son  heritage,  mttjs  k  la  <;harge  de  la  rendre  4  la  ri- 
vidre  k  la  sortie  de  cet  h6ritagi,  il  n'a  pas  pourcela  le 
droit  de  pratiquer  une  saignee  dans  une  chaussee  appar- 
tenant  k  un  autre,  et  d'en  faiie  ecouler  I'eau  pour  I'ali- 
mentation  d'une  usine  ou  pour  des  fins  d'irrigation. 
Enfin,  comme  matiere  de  fait :  il  est  en  preuvo,  6omm^ 

nous  dit  le  jugement,- que  O.  Pelletier  a  constmit  son 

moulin  a  scie  vers  1856,  qu'il  I'a  etabli  dans  I'aile  noril  ~ 

de  la  chaussee,  dans  laquelle  il  est  incorpor6,  et  dont  il     * 
forme  partie,  et  que  depuis  sa  construction  Pelletier  et  ses 
representants  I'ont  toujours  exploite. 

Eeste  Adeterminer  si  la  defenderesse  ou  ses  auteurs 
ont  acquis  des  droits  k  la  chauss6e,  et  quelle  est  la  nature 
et  1  etendue  des  droits  ainsi  acquis.  ' 

Le  premier  acte  au  dossier  qui  s'yrapporte  est  une 
vente  par  O.  PeUetier,  p6re,  k  WiUiam  Lynch,  d'une  par. 
tie  de  son  terrain  au  noid  de  la  rividre,  4t  d'une  bktisse 
^®^^^^^voir  anterieurement  possdde  comttie         ;  .  " 
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liifc  /  locatkire,  et  qn'il  utilisitit  comme  fabrique  de  chaises  de- 
Atoh«.urtt  pui^quelquesrannfcs  d6jd.  Mais  cet  acte  ne  contient  que 
•  P»«»'-  les^ficlarations  d'Onulphe  Pelletier  et  ses  obligations  en- 
ver^  son  acheteur,  et  ne  pent  partant  6tre  invoqu6  par  la 
dfefense.  Oct  acte  est  en  date  du  six  Janvier  1864,  el  aprts 
mention  des  terrains  vendus,  il  y  est  d^lar6  que  Pelletier 
vend  de  plus  :  • 

4o.  Une  roue  hydrauliquo,  avec  ses  ddpendanc'es,  qui 

"^se  trouve  8itu6e  dans  le  moulin  k  scie  du  vendeur  et 

dfisignfee  sur  le  dit  plan  sous  la  lettre  "  J  ",  et  qui  sert  A 

•  faire  mouvoir  la  manufacture  de  chaises  du  dit  acqu6- 

'  reur ;  \ 

"  60.  Le  droit  de  passer,  tant  A  pied  qu'en  voiture,  sur 

"  le  terrain  qui  se  trouve  eutre  les  deux  emplaceinents 

"  pour  communiquer  du  chemin  public  k  la  riviire  et 

"  d'un  emplacement  k  Tautre."  Et  il  est  ajout6 :  •^.Comme 

"  la  bflitisse,  £rig£e  sur  le  terrain  en  second  lien^mention- 

"  n6,  sert  aujdjurd'hui  de  manufacture  de  chaises  ati  dit 

"  a4i|u6reur  et  jdoit  6tre  mi^e  par  eau  ou  pourrait  6tre  des- 

"  tin6e  plus  tard  pour  quelque  autre  manufacture  ou 

"  moulin,  qui  devrait  fitre  aussi  mu  par  eau,  alors  le  dit 

"  vetadeur  s'oblige  et  s'engage  de  fournir  au  dit  apqu6- 

"  reur,  ses  dits  hoirs  et  ayants-cause,  un  pouvoir  d'eau  qui 

"  passe  par  un  canal  ou  dalle  carrfie,  qui  &  et  ne  devr^ 

"  jamais  avoi>  plus  de  24  pouces  sur  19  pouces  k  I'em- 

."  bonch^re,  et  24  pouces  sur  l4  pouces  k  la  ddcharge ; 

"  mais  il  est  bien  entendu  et  conVenu  entre  les  dites  par- 

"  ties  que  le  dit  vendeur  ne  sera  pas  tenu  de  fournir  plus 

"  d^eau  qu'il  i^e  pent  en  disposer  par  le  pouvoir  d'eau 

"  dont  il  jouit  aujourd'hui ;  i6ons6quemment  si,  par  la 

"  s^cheresse,  le  dit  vep^eur  Ue  pouvait  pas  fournir  de 

"  I'eau  suffisamment  an  dit /acquSreur,  ses  dits  hoirs  et 

"  ayants-cause,  pour  faire  marcher  sa  ou  ses  manufactures, 

"  ce  dernier  n'aunrdroit  de /r6p6ter  ancun  domn^ige  cour 

"  tre  le  dit  vendedr, — ^le  dit/vendeur  ne  s'obligeant  ifour- 

"  nir  au  dit  acqu6reur,  ses' dits  hoirs  et  ayants-cause,  la 

"  quantity  d'eau  ci-dessus/sp^cifi^e  qu'en  autant  qu'il  en 

••  redeVra  lui-m6me."        /  \ 

"  II  est  ajout6  06  qui  snit :  ..i^..^^^y.-.:^-.^.^...i..j^...,.^ 
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"  II  est  anssi  convenn  et  entenda  entre  lea  dites  parties,  '»••• 
"  que  dans  le  cas  od  madame  Viger,  lorsqne  I'eau  ne  sera  Awh^bMit 
"  pas  assez  abondante^pour  faire  mouvoir  et  marcher  son 
"  moulin  k  farine,  aurait  le  droit  de  priver  le  dit  Onulphe 
"  Pelletier  et  le  dit  William  Lynch  du  pouvoir  d'eau  dont 
"  il  est  parl6  et  mentionn6  ci-dessns,  alors  le  dit  William 
"  Lynch  n'anra  droit  dje  r6p6ter  ancnn  dommage  contre  le 
.   "  dit  Onulphe  Pelletier." 

Le  second  acte  est  un  prot6t  en  date  ^u  2*7  septembrc 
1B6*J,  par  DameTeuve  Viger,  alors  i>ropri6taire  du  moulioL 
k  farine  et  signifi6  k  O.  Pelletier  dins  lequel  elle  dficlarel^- 

"  lo.  Que  par  conventions  verbaies  intervenues  entre  fe 
"  Mr.  Viger  et  Pelletier  en  1866,  ll  aurait  a6  permis  kle 
"  dernier  de  construire  un  moulin  ft  scie  et  de  Tappuyer 
"  sur  le  quai  hoi'd  de  la  chaussfie  du  moulin  k  farine/du 
"  dit  Sieur  Viger,  situ6  en  la  dite  paroisse  de  TEpiphajhie, 
"  sur  la  riviere  Achigan  et  de  Je  servir  de  I'eau  de  la  dite 
"  chauss^e  pour  faire  mouvoir/le  dit  jnonlin  k  scie,/sans 
"  cependant  nuire  an  dit  moulin  i  farine  ;  le  dit  Onilphe 
"  Pelletier  s'fetant  engag6  d Writer  im'mMiate^eiA  son 
'i  moulin  k  scie  lorsqu'il  n'y  tturait  pas  d'eau  suffisamment 
"  pour  le  dit  moulin  k  farine,  le  dit  Onulphe  I^Sletier 
'"  n'ayant  droit  qu'au  surpMs  de  I'eau  pour  ralim^ntation, 
"  du  moulin  a  farine.         /  i 

"  2o.  Que  le  dit  requfirait  ds  qu^it§  a  6t6  inform6  d'nne 
"  mani^re  certaine  que  le  dit  Onulpiie  Pelletier,  sans  avoir 
"  6gard  &x^x  conv^tlops^usdites,  a  empi§t6  sur  ses  droits, 
^'^  prive/de  Teau  |^6cessaire  pour  le  dit  moulin  ft  farine 
"  et\|a  d6tourne  ft  son /avantage,  au  grand  detriment  et 
'*^pr6jild|ce  du  dit  reqi^rant  es  qualit6,  qui  ad6j{^  souflFert 
"  et  soufire  encore  aujourd'hui  des  dommages  trds  cOnsi- 
"  durables.      \  ,  , 

"  8o.  Que  de  phis,  le  dit  requ6rant  a  6t^  inform^qne 
"  le  dit  William  Lynt^  manufacturier,  de  la  paroisse  de 
"  I'Epiphanie,  se  propos^t  est  sur  le  point  de  placer  <ian8 
"  le  canal  du  dit  moulin Xscie,  pour  faire  mouvoir  sa 
"  manufacture,  uue  roue  hydn^lique  d'un  volume  plus 
"  considerable  que  celle  qu'il  aNactuellement,  et  partant 
"  demandera  plus  d'eabu  et  causeia^j^ar  1ft  mdme  des  dom- 
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Aroh!!'u     ."  ™"^*'"  ^^^^'^^  ^^'^  conBidArables  an  dit  moulin  4 *jHbS' 
'po'Cm""  .'!  ^^"^  Ponrquoi,  au  nom  du  dit  requ6rant  ha  quality,  et 
~-     "  en  parlant  <;omme  dit  est,  le  notaire  sousaign^  a  Bomiii6 
"  et  int»'rpell6  le  dit  Onulphe  Pelletior  de  ae  tonformer 

"  en  tqut  e.t  partout  aux  conventions  ci-deBBuamention- 
'•  n6e8 ;  c'eBt-d-dir'e,  do  ne  so  servir  que  dn  Jurplus  de 
"  Teau  ndcessaire   pour  ralimentation  du  dit  moulin  h  ■ 
"  farine  et  d'emp6ohor  le  dit  William  Lynch,  son  acquf- 
"  reur,  de  poser  sa  susdite  roue  hydraulique." 

Pelletier  doit  s'^tre  conform^  &  ce  protdt,  oar  il  ne  pa- 
rait  pas  qu'il  y  ait  6t6  donn6  suite.  Et  les  parties  parais- 
sent  aussi  avoir  continue  &  utiliser  I'eau  de  la  riviere  poul- 
I'exploitation  de  leurs  moulins  respectifs,  jusqu'au  19  d6- 
cembre  187*7,  date  k  laquelle  Madame  Viger  a  vendu  k 
Poitras,  I'anteur  du^  demandenr,  son  moulin  k  farine,  la 
chanss^e  et  d^pendances.     II  est  dit  dans  cot  acte  : 

"  Dfiqjlare  de  plus  la  dite  Dame  venderesse  qu'il  y  a 
"  plusieurs  annfies  sieur  Onulphe  Pelletier,  commer9ant  de 
"  I'Epiphanie,  a  construit  Bur  son  propre  terrain,  savoir,  k 
"  I'endroit  ou  aboutit  la  c^auss6e  du  dit  moulin,  et  de" 
"  I'autre  c6t6  de  la  rividre,  un  moulin  k  scie  et^utres  con-  , 
"structions,  pour  lesquelles  il  se  sort  de  I'eau  de  la  dite 
"  chau886e,  et  que  vu  ces  constructions,  il  est  intervenu 
"  entre  la  dite  venderesse  et  le  dit  Pelletier,  jjmf  a  plu- 
"  sieurs  ann6es,  une  convention  verbale  par  laquelle  il  a 
'*  6t^  arr6tfe  que  le  dit  Pelletier  continueraU  d  Vavemr  k 
'"  jouir  du  droit  et  servitudes  par  lui  pris  ou  empi6t6s  sur 
»       "la  dite  chaussfee,  moyennant  cependant  un  droit  annuel 
"  de  126.00  du  cours  actuel  de  cette  Province,  que  le  dit 
•     i*  Pelletier  s'est  alors  obligfde  payer  pour  ce  k  la  dite 
"  Dame  Vigor,  et  de  pli^  I'obligation  de  ne  prendre  d'eau 
^^   _     "  de  la  dite  chauss6e  qvieii  quantity  raisonnable  et  de 
"  maniSre  k  ne  gdner  en  rien  I'exploitation  du  dit  moulin 
"k  farine. 

"  Qu'attendu  qu'aucon  acte  ou  §crit  ne  constate  Parran- 
"  gement  ci-dessus,  et  qu'il  pourrait  par  suite  s'Slever 
"  quelques  difficult^s  k  cot  6gard  la  dite  Dame  Yiger  cdde, 
"  quitte  au  dit  acqu6reur  tons  droits  qu'elle  pent  avoir 
<•  ^^  ^  j^  somme  ie  vmgt-cmq  piastres  par  annte  payable 
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"  par  le  dit  Pelletier,  mala  fans  aucune  ^arantie  quelcon- 
••  que  ne  voulant  jamais  6t^  troabM^  ou  inqui6t6e  k  cet 
^  6gard  par  le  dit  acqufereur,  ^naqiUpfQe  il  ne  pourrait, 
•'  pour  quelque  raison  que  ce  soit,  faire  valoir  ce  droit 
centre  le  dit  Pelletier,  ce  qui  est  accept6  par  le  dit  ac- 
"  qu6reur.  i 

^^  •'  De  plus,  la  dite  Dame  Viger  et  le  dit  acqu6reur  se 
^^  soumettent  A  cotto  condition,  que  le  dit  acqu6reur  rem- 
'  plira  comme  le  dit  Pelletier  toutes  et  chacune  de$  obligatUme 
I  ^»«ltant  de  la  convention  verbale  que  le  dit  acqu6reur 
dit  bien  savoir  et  connaitre,  et  qu'U  promet  de  remplir  et 
accomplir  k  I'enti^re  dficharge  de  Madame  Viger,  B'obli- 
'•  geant  k  la  tonir  indemno  de  toutes  rfeclamations  du  dit 
^^  Pelletier  k  cet  6gard,  quand  m6me  que  telles  rficlama- 
^  tions  seraient  compldtement  diffferentes  de  ce  que  dessus 
•  6nonc6  et  beaucoup  plus  onfireuses.    La  dite  Dame  Vi- 
"  ger  devant  6tre  compl6tement  Iib6r6e  de  tout  engage- 
"  ment  vis-A-vis  le  dit  Pelletier  et  de  toute  garantie  quel- 
"  conque  k  cet  6gard  envers  le  dit  acqu6reur." 
,  _  Enfin,  le  7janvier  1882,  le  demandeur  porta  contre  une 
Dame  Magnan,  veuve  Pelletier,  et  alors  propri6taire  du 
moulm  Ascie,  une  action  dans  laquelle  all6guant  I'exis- 
tenco  de  la  convention  par  laquelle  Pelletier  s'itait  obligl 
payer  |25  par  an,  tant  qu^U  «  >erviraU  de  I'eau  de  la  chaiwS 
86e,  le  fait  aue  pendant  plu^e  douze  ans  Pelletier  s'6tait 
seryi  de  I'eku,  qu'il  devait  la  rentg  annuelle  pour  cette 
p6node  de  tetaps,  et  que  le  demandeur  dtait  aux  droits 
des  seigneurs  Viger,  il  concluait  entre  autres  choses  au 
paiement  de|126.00  pour  cinq  ans  non  presents  de  rente, 
ftn  rfiponse  ^  bette  action,  la  d6fenderes8e  nia  le  droit 
du  demandeur  k  la  propri6t6  exclusive  de  la  ehaussde 
affirma  son  droit  de  se  servir  de  I'eau  k  la  condition  de  la 
remettre  k  la  riviere  k  sa  sortie  de  son  heritage,  et.  tant 
par  titres  que  par  i)re8c^ption,  son  droit  de  co-propri6t6  k 
la  chaussfie  qu'elle  et  ses  auteurs  avaient,  disait-elle  • 
entretenue  k  fiiiis  communs  avec  le  demandeur  et  ses 
auteurs  depuis  au-deU  de  trente  ans  *  Suivaient  des  alle- 
gations de  dommages,  de  contrenjomptes  et  une  demande 
ue  compensation. 
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"**•  Le  jngnmont  a  6<mrt6  ces  d6feiis«s,  nnjonna  le  droit  da 

A««fc¥»h«^'  demandour  A  la  proprifitA  de  la  chauHii^o,  «t  pro«6daiit  aur 

'"™"*     la  oonvuntiou  de  payur  rind«ninit6  annuullo  do  |25,  li- 

qaid6  lea  comptes  respectifs  pr^Hent^  par  lea  partiei  et 

condamn6  la  d6f«nder()88e  k  payor  $78.86,  balance  des  oinq 

y  ana  de  la  rente. 

VoilA  pour  la  preuvo  A<!rite. 

QnAut  k  la  preuvo  teatimonialo,  olio  conatato  que  lo 
moulin  k  a(;ie  a  dti  bftti  en  1866,  que  pour  b6u  alimenta- 
tion le  cauul  actuel  a  6t6  conatmit ;  que  cea  tri^vaux  oi)t 
6t6  faita  k  la  connaiaaanco  et  avec  I'approbation  dea  aei- 

^^enr0,  qui  ont  pormia  b  destruction  de  partie  dn  mur 

nord  do  la  chauaa^e,  et  1 'Erection  au  mdme  endroit  dea 
•  fondationa  dn  moulin  k  acie  qui  eat  aioai  devonu  partio 

int6grale  de  la  cbailaade  ;  que  toujonra  depuia  le  moulin  a 
6t6  en  operation,  et  que  lea  rdparationa  groaaea  et  petitea, 
n^ceaait^ea  par  v6tuat6  on  par  lea  w^cidenta  caua6a  par  lea 
glacoa,  ont  6t6  faitea,  tantot  par  le  propri6taire  du  moulin 
k  farine,  tantdt  par  le  propri6tairo  du  monlfn  k  aoie,  et 
BOitvent  par  lea  deux  enaemble. 

Somme  toute,  la  poaaeaaion  parait  avoir  6t6  une  poaaes- 
aion  conjointe  dana  I'intSrdt  dea  deux  Stabliaaementa,  et 
a'il  y  a  contradiction  dana  la  ^preuve  aur  la  queation  de 
aavoir  ai  I'exploitation  du  moulin  k  acie  a  nui  on  non  k 
celle  du  moulin  k  farine,  il  parait  certain  qne  lea  propri^- 
taires-de  cea  deux  dtabliaaementa  ae  aont  entendua  pour 
cette  exploitation  commuiie,  et  pour  le  b^n^ce  dea  deux 
monlina,  juaqu'^  oo-lirera  la  date  de  Tacquiaition  du  de- 
mandeur,  et  que  ce  -  n'dat  qu'alo]ra  que  lea  difficnlt^a  ont 
surgi.  .  />.;r-    .    ^ 

O'eat  dana  cea  circoh^tancea  qu'il  a'agit  de  determiner  : 

lo.  Si  la  d^fen^ereaae  a,  par  titre  ou  preacription,  nn 
droit  de  co-propri6ti§  dana  la  chanaafe ; 

2o.  Dana  le  caa  oii  elle  n'auralt  paa  un  droit  de  c<;Hpro- 
pri6t6,  ai  elle  a  le  droit  de  prendre  de  I'eau,  et  en  quelle 
quantity.  .^ 

Snr  la  premiere  queation  et  pour  6tablirjson  droit  de 

*^        co-propri6t6  reaultant   dea    titrea  et   de  la  preacription 

par  la  jonissauce  commune,  I'appelant  a  aonmia  un  trayail 
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tr*s  remarquftble,  maia,  Je  ne  croia  paa  qu'll  y  ait  lieo  A 
6tndi«r  la  quontion  de  *avoir  quela  actus  d«  jouisaam-o  Aw««.pbi«n 
conpmune  ot  quelle  dur6e  de  jouiMaaiKje  commune  peuvetU     '^"*^ 
fairo  pr^aumer  un  droit  de  co-proprJ6t6. 

Dana  Teapioe,  11  rdaultedu  protAtdu  208eptembre  1867, 
de  I'acte  du  19  dfecembre  1877,  «t  aurtout  de  raotion  de 
Poitraa  et  Magnan,  et  du  jug«;ment  qui  I'a  d6cid6e,  que  ai 
lea  auteura  du  la  difendureiiae  ont  acquia  Je  droit  de  ae 
eervir  de  I'eau  de  la  chau8a6e,  ils  no  I'ont  paa  acquia  A 
titre  de  propridtairea,  maia  on  raiaon  d'une  i)ermia8ion 
accord6e  moyennant  considtration  ;  d'un  bail  dont  ila  ont 

ex6(:ut6  lea  conditions  ot  pay6  pendant  longtempa  le  loyer       -  

annuel.  Lajouissanco  u'6tait  partant  pas  celle  d'un  pror 
pri6taire  ;  quelque  longuo  qu'elle  ait  6t6,  elle  n'a  6t6  qu'A  - 
ce  titre  et  elle  exclut  par  consequent  I'id^e  da  co-propri6t6 
et  la  preacription  qui  en  aurait  r68ult6.  U  dfefenderease 
et  sea  autours  ont  joui  auivant  leura  titrea,  et  n'int  pu 
prescrire  oontre  leurs  titres.  , 

Qnant  k  la  seconde  question  k  savoir  quelle  est  T^ten- 
due  de  ce  droit  de  jonisaauce  de  I'eau,  il  me  parait  q^rtain 
qu'elle  eat  limit6e  au  surplus  de  I'eau  aprds  que  le  moulin 
k  farine  aurait  pris  ce  qui  lui  est  ndcessaiie,  et  sans  nuiie 
en  aucu^ne  manidre  k  I'exploitation  du  moulin  k  farine. 

La  preuve  eat  contradictoire  quant  k  la  question  de  aa- 
voir  ai  I'usage  de  I'eau  par^moulin  k  scie  a  fait  tort  an 
moulin  k  farine,  et  ai  la  (Mperesse  a  viol*  la  condition 
de  ne  prendre  de  I'eau  qnfe'^'loraqu'elle  pourrait  le  faire 
ians  nuire  au  moulin  banal ;  mais,  Taction  tfelle  que  por- 
t6e,  ne  nous  permet  paa  d'entrer  dans  la  consideration  de 
la  question  de  aavoir  si  la  d^fenderesae  a,  pour  cette  rai- 
aon,  encouru  la  d6ch6ance  de  son  droit  de  prise  d'eao, 
elle  nie  ce  droit  en  entier,  et  pour  cette  raison  seule 
demande  la  auppreaaion  du  canal.  Nous  ne  pouvona  qutf 
rteerver  au  demandeur  le  droit,  le  cas  ^cheant  de  x^lamer  . 
cette  limitation  k  la  priae  d'eav. 

Notia  ne  ddoidons  pas  non  plus  la  question  de  aavoir  si 
le  droit  de  se  aervir  de  I'eau  est  revocable  ou  non,  au  gr6.  ~ 

du  demandeur.    Lea  plaidoieries  6crites  ne  soaldvent  paa  ~^^; 

oette  queation.  ^^^, 
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The  Ja4gtnent  of  the  Goprt  ia  M  foUowt  :— 
••UCottr.  «to ! 

"  OonBi<Ji*r»nt  qu«  rintira*  «»t*»nx  drolU  de  damn 
Merie  Aur*lie  ParibeuU,  v««ve  Vlg«ir,  •utrefoirp^)pri6- 
Uire  da  moulin  banal  h  (mrinw  dti  HhT  Daillttal  anr  la 
riviAnt  Acbigan.etd"  U  ohaai«a/>»d6|M>ndaiitdH4i^m.oalin, 
«t  qu«<  oommo  t«<l  il  Mait  lori  d«  rinatitutioii  doTactiou 
propriAtairu  dm  dita  inouliit  <tt  chauss^ ;       >■ 

'•  Oonaid^raut  quo  do  I'autrw  c6t6  dt»  la  rivi^ru'ictehigan, " 
■e    trouve    lo    moplin-A-icie    appartonant   A   I'^pp^lante 
oomme  ropr^auntaol;  feu  Onulpho  Felletior;  , 

"  Oonaid^irant  qu«  oo  moulin  av«c  eon  canal  de  priso 
d'eaa  dana  la  chauHa6o  out  6t6  contttruitH  par  le  dit  Onulpho 
Pellotier  vera  1866,  et  que  les  foudaUohs  da  moulin  <?nt 
6t6  in;8orpor6(w   d^ns  I'aile  nord  d«  la  ohauas^e  aveo  la 
permiasion  du  dit  Viger,  qui  a  aloradomii  au  dit  Pellutior 
la  pennisaion  de  ae  aer^ir  de  I'eau  de  la  ohauaa6<)  pour 
faire  mouvoir  aon  moulin,  aana  oupendant  nuire  au  i^ou- 
lin  h  farine,  et  aana  prendre}  I'eau  nfeoeasairo  k  o(<  durnier ; 
**  Oonaid6rant  que  4*)pui«  ^*>tte  date  h  venir  juaqu'4  ver%. 
r^poque  de  Tacquiaition  du  moulin  A  farine  par  I'intimd, 
lea  propri^tairea  aucceaaifa  dea  duux  moalina  paraiaaent 
avoir  entretenu  la  chaaB86o  A  fVaia  communa  et  fait  naage 
de  I'eau  pour  lea  deux  moulina  auivant  lea  conrentiona 
8tta-mentioQta6ea,  et  que  d'ailleura  le  demandeur  ne%e  , 
plaint  paa  de  ce   que   I'appelante  aarait  pria  un6  plua 
grande  quantity  d'eaa  qu'elle  n'avait  le  droit  de  prendre; 
"  Gonaid6rant  que  I'appelante  et  aon  aUteur  h'ont  depuia 
1866  joui  de  la  dite  chaaaa6e  et  de  la  dite  priae  d'eau 
qu'en  raiaon  dea  ditea  conventiona,  et  en  cona6quence  de' 
leur  obligation  de  payer  pour  icellea,,  une  redevance  an- 
naelle  de  $26,  et  qu'ila  A'ont  pu  acqa6rir  par  preadription 
le  droit  de  co-'propri6t6  qu'ila  rdclament  parcequ'ila  n'ont 
jamaia  poaaMe  k  titre  de  co-propri6taire8  ; 

".  Oonaid^rant  enfin  que  d'ane  part  le  demandeur  r6- 
clamg^un  droit  abaola  et  exoluaif  &  la  chauaa^e  et  k  I'eau 
qoi  y  est.  retenae,  et  conclut  k  ce  qu'il  aoit  d6clar6  que 
I'appelluite  n'a  aucun  droit  de  s'en  servir,  que  le  canal  de 
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pritft.  d'fftu  dont  «no  M  i«H  Roit  d^moTI.  «t  fa'^nfln  ..ll«, 
•oit  oond«mn^.4^  A  piiy«r  1^05,  valour  dn  ruH*^.,  d«  r««u 
^  IMndant  quiitr.'  An*.  «t  <iu«  d'autm  part  Tappylanto  twr 
■«|f  difimHeii  demande  qu'ellt,  «olt  '  d6olar«o  Atre  oo- 
propriAtaire  d«  la  chaUMM^ts  ot  avoir  A  ce  titre  droit  4 
i'lmagit  do  I'oau  ; 

'  "  ^^""''•'*^'""'*  na«  rapp«lant«  a  fait  nnai^n  do  I'«in  do 
la  cihaaN«««  pouduut  IroiH  aiiit  «t  dmni  m«iitionn6««  eii  la 
dfiolaration,  faiiai^A  raiiion  do  $i&  par  an.  la  aombo  do 
•87.50;  '^  ^  •  . 

"  La  Oonr  dfiolare  quMI  y  a  en  autant  erreor  dana  le 
jugemMnt  dont  «at  app«lr  aavoir,  fe  jugomont  rondu  par 
h  Conr  SqpArieuro  Ri6g«mnt  k  Joliotte  1«  10  de  ftvrier 
•18a7,  le  rfcformw  en  autant,  et  procWant  A  rendre  hi 
jpgement  que  Ja  dite  Cour  Sup^riouro  auraitdA  rendre; 

"  I)6craro  I'ijitinifc  Heul  propri6taire  dos  ijnmeublos,  y 
compria  le  dit  moulin  A  farino,  towi  am  a<H;oii8oire8  et'  la 
dito  chauH86e,Borvant  A  son  exploitutiou,  montionnfia  en 
la  declaration  ooramesuit,  iavbir  ;  (De$cription),  condamne 
la ' d6fendere8«e  A^  payer  au  demlindeur  la  dite  Bomme  de 
187.60  aveo  int6r6t  de  I'lurftgnation,  et  lea  d6pena  de'^ 
Paction  en  Cour  Supfirlenre,  ohaque  partie.payant  ses 
•    fraiB  en  appel."  v^' 

-.^  ^"^      '  Judgment?  reformed.  (') 

,   Pagnuelo,  TaiUqn,  Bonin  Sf  Obuin.  attOmeya  for  appellaut. 
F.  O.  Dugaa,  attorney  for  ruspohdent. 

.       .      (J.  K.)  '^  '^      '  . 

^     )  # 

•  r 

(')  In  the  similar  cue  ot  Lynch  &  Poitnu,  decided  the  aame  day  the 
S?Sn>"?JI?""'*  ^^'"''»^*ho  h«l  built  a  fwtory  on  part  of  the  land,  for 
1154  for  thir  uae  of  th<t  water,  durinj(|.  Ave  y«ai»,  and  $160  for  damiiB. 

2i  nii?"  "J"*  ?  ^T  *••"  P"««^*"K  caee^ex(9pt  Ui4  in  thia  case  ti«re 
W««  notbioK  duo  bv  Lvnrh  r— "  r^n.i<i^;.„»  ;...-  fe.  -j --"  "«>"> 


1^  nothing  due  by  l.ynch .-"  Conald^rant  que ii  «de»noe  pour  S 

t  doe  *  I'i^iin*  que  par  dame  ComiJle  Aiw 


valeur  de  la  priae  d'eaa  n'eat  uue  a  i  wtime  que  par  dame  Compile  Ar. 
oh«nbault.  pn>pri<5Uire  actuelle  du  dit  AuilJ  4  «de.  et  ne  pe^MU^  1 
olwn^quedeoettedornifireaealement"  ""peweire,^ 
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-  November  28,  1889. 

Coram  Tkssikr,  Babt,  Churoh,  Boaak,  JJ.' 

BAMEA.   S.   LOW   KS  QUAL. 

(Defendant  in  Court  below), 

.  APPELLAjrr ; 

-   AMD 

*    .  D4ME  A.  J.  GffiMLBY  ss  qttal.    ' 


\l'i 


{PlaitUiff  in  Court  below), 

Bbspondent. 


2. 


& 


Testamentary  executor— Power  to  mbstitute—Idabilitjf  for  mit- 
appropriation  by  agent. 

H«i4) :— Affirming  Ihe  decision  of  Johnson,  J.,  M.  L.  R.,  4  a  C.  92, 
1.  Tli«t  while  an  exedutrix,  who  is  also  appointed  administrator  of 
the  estate  for  a  long  term  of  years,  has  power  to  sabstitute  another 
person  for  the  management  of  the  affairs  of  the  estate,  the  executrix 
is  bound  to  exercise  rtipervision  over  the  acts  of  the  person  so  ap- 
pointed, and  cannot  divest  herself  of  her  personal  responsibility,  if 
she  fails  to  talte  all  due  precautions.  -^ 

An  executrix  cannot  escape  liability  for  the  misappiropriations  com- 
mitted by  her  agent,  by  simply  esUbliA^ing  that  such  agent  was  a 
notary  of  excellent  standiuK  in  the  community ;  and  the  immu- 
nity granted  to  the  mandatary  empowered  to  aabstitate  (under 
Art  1711,  ac.)  does  not  apply  to  a  teatamenlary  executrix. 
In  the  present  case  the  executrix  had  acted  oareleasly  and  without 
due  precaution  in  mailing  ch^ues  payable  to  her  ageni  instead  of  to 
the  borrowers  on  the  proposed  mor^ages,  and  in  signing  deeds  with- 
out sufficiently  examining  their  contents. 

Appeal  from  a  judgment  of  the  Saperior  Court,  Mout 
real  (Johnson,  J.),  May  80,  1888.    The  judgment  of  the 
Court  below  is  reported  in  M.  L.  R.,  4  S.  C.  92-98. 
.  The  consif^ants  of  the  judgment  of  the  Court  below 
were  as  follows : — 

"Considering  that  the  plaintiff  sues  in  her  quality  of 
tutrix  to  the  minor  children  of  the  late  George  H.  Low, 
for  the  Information  of  the  accounts  herein  -filed  and  ren* 
dBzed  to  pluntiff  ^  quality,  by  the  defendant  in  her 

■  Qtom,  X.  WM  present  at  the  bewidg,  bat  withdiew  trom  the  dOib^ri .  '^ 
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quality  of  sole  remaining  executrix  of  the  last  will  and 
testament  of  the  late  Oharles  Adamson  Low,  alleging  in 
her  declaration  that  four  items  in  the  said  accounts,  to 
wil,  a  loan  to  Miss  Emma  Roussel,  of  |2,916.81,  a  loan  to 
Mrs.  John  Clarke  of  |1,000,  a  loan  to  Mrs.  Joseph 
Bouchard  of  $8,000,  and  a  loan  to  the  estate  Phillips  of 
♦10,997.80,  which  said  items  are  in  the  said  accounts 
placed  to  the  credit  of  the  defendant  and  should  therein 
be  charged  against  the  defendant ; 

*  "  Considering  that  the  plaintiff  is  quditi  also  claims 
that  a  representing  t$e  said  miq^  grevi»  de  mbstUtUion 
under  the  said  will  of  the  late  ^rarles  Adamson  Low, 
she  is  entitlt'd  to  the  control  and  possession  with  the 
assistance  of  the  mia  en  cause,  as  curator  to  the  substitu- 
tion created  by  the  said  will,  of  the  one-third  portion  of 
the  residuary  estate  of  the  late  Charles  Adamson  Low, 
and  of  all  the  stocks  and  securities  in  the  hands  of  the 
defendant  representing  the  same ;  > 

"  Considering  that  the  plaintiff  is  quakti  by  her  con- 
olusions  asks  that  the  defendant  be  condemned  person- 
ally and  also  is  qualiti,  to  pay  her  the  balance  of  account 
in  capital  and  interest  appearing  from  said  accounts  to  be 
due  to  th«i  said  minors  of  the  said  late  George  Hamilton 
Low,  with  all  further  interest  accrued  since  the.  closing 
of  said  accounts,  and  the  further  sum  of  |1*7,914.11,  being 
the  total  amount  of  the  said  four  items  with  which  the 
defendant  should  have  charged  herself  in  said  accounts, 
together  with  interest ;  \^  • 

"  Considering  that  the  defendant  has  pleaded  to  thjs 
action,  firstly,  by  demurrer,  alleging  that  under  the  terms 
of  the  will  of  the  late  Charles  Adamson  LoW,  and  the 
allegations  of  the  declaration,  it  appears  that  the  plain- 
tiff is  quaiUi  is  not  entitled  to  hare  control  of  the  share  of 
the  estate  of  the  late  Charles  Adamson  Low,  belonging  to 
said  minors,  or  to  demand  the  rectification  of  the  said  ac- 
06unta ;  secondly,  by  a  peremptory  exception  containing' 
substantially  the  same  grounds  of  defence  pleaded  in  the 
said  demurrer ;  thirdly,  by  a  plea  alleging  in  substance 
that  the  accounts  filed  axe  correct ;  that  the  said  sums  in 
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the  declaration  enumeratfed  and  forming  the  toUl  of 
117,914.11  were  nri^appropriattni.  without  any  fault  on 
defendants  part,  by  one  J.  S.  Hunter,  whom  .he  em- 
ployed in  the  regular  course  of  business  in  the  invest- 
ment ol  the  monies  of  the  said  estate ;  that  the  said 
Hunter  grossly  deceived  the  defendant  by  false  repr^- 
Bontations  and  fraudulent  manoBuvres,  making  her  believe 
that  the  said  suras  entrusted  to  him  were  duly  investfed. 
while  ,n  fact  the  said  Hunter  had  appropriated  them  to 
his  own  use  ;  that  the  defendant  is  not  liable  for  the  dis- 
appearance or- misappropriation  of  the  said   sums  of 
money.  an4  that  in  any  event  the  defendant  cannot  be 
condemned  to  pay  over  to  plaintiff  anything  beyond  the 
investments  actually  existing,  as  shown  by  the  said 
accounts ;  and.  finally,  by  a  general  denial ; 

"  Considering  tjiat  by  consent  of  parties,  the  decision  of 
the  said  demurrer  was  reserved  unUl  the  final  hearing; 
Considering  that  the  plaintiff  is  entitled  by  law  as  re- 
presenting the  minQMQf  the  JateXSteorge  Hamilton  Low 
gre>,is  de  substitution  under  the  will  of  the  late  Charles 
Hamilton  Low,  to  the  control  and  possession  of  the  one- 
third  portion  of  the  residuary  estate  of  the  said  late 

i^^ri!!//^'*''  ^^'  *"d  *»»*<l  tl»e.«aid  demurrer  is 
nnlottnded  m  law;  I      ] 

"Considering  that  it  is  proved  t^t  oHor  about  the 
dat^  mentioned  in  the  said  third  plea,  the  defendant    ' 
handed  over  to  the  said  J.  S.  Hunter,  for  investment,  the 
said  lour  sums  forming  the  said  total  sum  of  |17  914 11 
Mid  that  the  same  were  misappropriated  by  the  said 
■tpnter; 

"  Considering  that  even  if  the  defendant  fiad  Bie  right 
to  employ  the  said  Hunter  to  invent  the  said  moneys,  she 

Zriy  Lm  r  ''''^'^  ^Vthe  misap^rition 
"  Con8i4ering  that  in  entrusting  the  said  mbneys  to 
the  3aid  Hunter  the  defendant  acted  with  gross  neirli- 
gence  and  failed  to  take  such  precautions  as  die 
was  bound  to  take  in  the  administration  ofcthe  said 
estate; ;  .  ..■'    y--   ■;  ■  '  ' 
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•*  Ooniidering  that  th»^  plaintiff  has  established  the 
material  allegatious  of.  her  dt-claration  ;  and  that  the 
defendant  has  failed  to  eatablish  the  allegationa  of  her 
pleas;  *  ' 

"  Oonsidering  that  the  mis  en  cause  has  filed  a  declara- 
tion of  submission  to  the  orders  of  the  Court— Doth  over- 
rule and  dismiss  the  defendant's  said  plea,   and  dotb- 
order  the  said  accounts  rendered  by  the  defendant  to  be 
and  they  are  hereby  reformed  and  rectified  so  as  to  plice 
the- said  items  of  |2,916..81,  (loan  to  Miss  Emma  Rou^l) 
$1,000,  loan  to  Mrs.  John  Clarke ;  $8,000,  loan  to  Mrs, 
Joseph  Bouchard,  and  $10,991M,  loan  to  estate  Phi- 
lips, to  the  debit  of  the  said  defendant  in  the  invest- 
ment   account    exhibit  A,    and    in  the    recapitulation 
account,,  exhibit  D,  and  whenever  else  it  may  be  ne- 
cessary for  the  proper  adjustment  and  balancing  thereof; 
doth  further  adjudge  and  declare  that  the  plaintiff  da- 
qualit^  assisted  by  the  said  mis  en  cause  as  curator  to  the 
said  substitution,  is  entitled  to  the  control  and  possession 
of  the  one-third  portion  of  the  residuary  estate  of  the  late 
Charles  Adamson  Low,  bequeathed  by  his  will  to  the 
late  (Jeorge  Hamilton  Low,  and  to  all  stocks,  debentures, 
mortgages  and  other  securities  and  moneys  r^resenting 
the  same ;  doth  a^judgp  and  condemn  the  defendant  per- 
sonally and  in  her  said  quality  to  pay  and  deliver  to  the 
plaintiff  is-gualU4  the  whole  of  the  stocks,  debentures, 
mortgage  pther  securities  and  moneys  which  she  liaa  in 
her  possession  belonging  to  the  said  minors,  and  repre- 
senting the  said  one-third  portion  of  said  estate,  including 
all  the  investments  mentioned  in  said  accounts  as  being 
actually  in  force,  and  amounting  to  |41,024.66,  together 
with  the  said  amount  of  cash  on  hand  amounting  to— 
#1,001.68,  ^d  all  farther  interest  and  revenues  which 
may  have  accrued  or  become  due  on  said  sums  since  the 
closing  of  said  accounts  on  the  Tth  of  April,  1887 ;  doth 
further  condemn  the  defendant  personally  to  pay  over  to 
plaintiff  i$-qualU4  said  sum  of  |1'7,914.11  representing 
the  four  sums  handed  to  Hunter,  together  with  interest 
on  each  of  said  sevieral  aiati^ts  from   the  respective 
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dates  on  which  the  lut  payment  of  interest  appeals  from 
said  aiHsounts  to  have  be«ii  paid  ;  the  whole  with  .costs" 
(including  exhibits)  against  the  said  defendont  personally, 
distraits,  etc.,  but  without  costs  agaitist  the  said  mit  e»' 
cau$e" 

Sept.  IT,  18,  1889.] 
U.  Abbott,  Q.C.,  and  AT.  W.  Trenhofme  for  the  appellant  :— 
As  to  the  first  question  :— the  rights  of  the  respondent 
as  tutrix  ;--it  is  evident  from  tht^  terms  of  the  will  that 
no  one  of  the  children  of  Q.  H.  Low  is  entitled  to  any 
part  of  the  share  bequeathed  to   him   until   the  age   of 
majority ;  while  they  are  minors  they   have  no  rights 
under  the  will ;  consequently  the  respondent,  as  tutl^x 
to  the  minors,  cannot  claim  an  estate  which  may  never 
be  theirs.    The  judgment  of  the  Court  below  go«)8  on  the 
ground  that  the  children  are  grevis  de  substitution.    This 
is  an  error.    The  substitution  created  by"  the  will  was  in 
their  favor,  if  they  should  reach  the  age  of  majority  ;  in 
favor  of  others  if  they  should  fail.    Subject  to  this  eon-> 
dition  they  were  the  substitutes  (or  appeUs),  their  father 
was  the  institute  (or  gtevi).    There  was  no  substitution 
beyond  them,  merely  an  alternative  class  of  substitutes 
named  should  they  fail.     They  were  merely  called  to 
succeed  upon  thb  happening  of  a  certain  event.    Until 
they  become  of  age  they  are  only  named  as  one  class  of 
appdis ;  they   have  no  right,  only  an  expectancy  ;  and 
until  that  event  happens  they  do  not  succeed  ;  they  have 
no  share  in  the  estate,  nor  are  they  entitled  to  its  posses- 
sion or  control. 

The  right  of  the  respondent,  as  tutrix,  to  demand  an 
account,  or  rectification  of  accounts,  is  a  more  delicate, 
question.  It  is  claimed  by  her  to  be  her  right  as  a  con- 
servatory act.  But  the  appellant  submits  that  this  right 
is  entirely  dependent  upon  her  right  to  the  possession  or 
control  of  the  capital  of  the  share.  If  she  has  not  this 
latter  right,  why  should  she  be  allowed  to  exercise  a  vir- 
tual control  by  demtitiding  accounts  or  their  rectification  ? 
She  has  not  a  sufficient  interest  as  tutrix  to  minors  who 
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may  never  i ncceed  to  the  moneys  of  which  she  demandfl       '» 
an  acoonnt.    The  action  belongs  to  them,  when  they  be-       "hr 
come  of  age;  it   is   anoecei|iary   now,   and    pwmature,     <'•"'•'• 
especially  as  prescription  cannot  run  against  them  while 
in  minority.     If  they  reach  the  age  of  majority,  and  thus 
become  entitled  under  the  will  to  their  ^her's  share  in 
the  estate,  it  will  then  be  time  enough  for  them  to  bring 
such  an  action  as  this,  should  they  desire  to  insist  upon 
their  aunt's  liability  for  the  defalcations  of  a  trusted 
notary. 

Again,  as  to  the  right  of  the  executors  to  retain  posses-  7^ 

sion  and  control  of  the  trust  ftinds  there  can  be  little 
doubt.    The  intention  of  the  testator  is  clear  that  they 
should  hold  and  administer  the  estate  as  trustees,  rihtil, 
each  and  ererv  trust  should  be  fuiailed.    In  the  case  of 
the  share  of  G.  H.  Low  it  is  the  more  evident  from  the 
fact  that  they  are  given  a  discretionary  power,  after  his 
death,  as  to  the  allowance  to  his  wife.      How  are  they  to 
exercise  it  if  they  have  not  possession  and  control  of  the 
securities  constituting  his  share  ?    In  whom  but. them  igV 
the  property  to  vest  after  his  death  and  during  |he     \ 
minority  of  his  children  ?    The  meaning  of  the  will  has 
been  interpreted,  in  the  sense  contended  for,  by  G^eorge 
H.  Low  himself  and  the  e*her  legatees,  in  the  clause  of 
the  deed  of  partition  already  recited ;   and  the  right  of 
the  executors  to  retain  his  share,  thus  recognized  by  him 
and  since  acted  upon  up  to  the  institution  of  this  suit, 
cannot  now  be  Called  in  question  by  te»  widow ;  and  it 
is  vain  for  W  now  to  contend  that  the  appellant  as 
executrix  is  illegally  in  possession  of  her  husband's  share 
in  the  estate.         ^^^^"'"^ — -f^   - 

Since  the  present  appeal  has  been  taken,  t^  eldest  of 
the  children  has  come  of  age,  and  been  allowed  to  inter- 
vene in  the  suit.  This  should  not  alter  the  aj)peliant'8 
jposition  as  taken  when  the  suit  was  brought.  But  should 
the  Oonri;  hol4  that  this  child  is  entitled  to  any  amount 
of  her  father's  share  now,  the  appellant^  desires  to  state 
that  she  has  none  of  the  objections  against  paying  to  her 
what  is  her  due,  that  she  has  against  giving  any  part  of 
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the  eiUto  into  the  control  of  the  mother;  for  nMomi 
^T^-:  which  may  hii  in  part  infoTred  from  th»  tormiof  the  will. 
Upon  the  murita  of  the  queation  aa  to  the  app^Uant'H 
liability  fOi;«th«?  dufalcationa  of  Hunter,  it   ia  aabmitted 
that,  the  whole  of  the  circnmatancea  being  conarden^d. 
ahe  ia  not  likble.     In  the  fimt  pl«u;e  the  fact  that  ahe  waa 
a  lady,  unverued  in  the  teohnicalitiea  of  our  hypothecary 
and  ^egiatration  ayatema,  justitied  her  in  uonaultiug  and 
employing  a  profeaaional  man  of  high  atanding,  who  had 
not  only  enjoyed  the  confidence  and  eateem  of  her  father, 
the  teatator,  but  of  the  community  in  general.  Her  choice 
waa  approved  by  hoi"  corexo<;ntor,  and  by  the  tutor  and 
aub-tutor  to  the  mit^ots,.  both  buaineaa  men  of  atanding ; 
who  acquie8(;ed  in  the  arrangement ;  and  the  latter  of 
whom,  Mr.  Hugh  McLennan,  thorpughly  trusted  Hunter, 
and  made  large  payments  through  him,  by  cheques  to  his 
order,  just  as  Mrs.  Lawford  did.  ^ 

She  waa  acting  gratuitoualy,  and  was  under  no  obliga- 
tiq;a  to  have  or  exercise  more  knowledge  or  skill  than  the 
testator  knew  her  to  have  when  he  selected  her  aa  hia 
tfustee.  This  principle  is  recognized  both  in  England 
and  France.  In  England  Lord  Blackburn  haa  laid  it 
down,  in  one  of  the  lateat  and  beat  considered  caaea,  in 
the  following  language : 

"  I  do  not  think  that  a  person  requested  gratuitously 
"  to  accept  a  trust,  involving  in  it  incidentally  the  con- 
"  version  of  investments  into  money,  and  the  re-invest- 
"  ment  of  the  money,  is  under  any  obligation  to  have 
"  more  knowledge  or  skill  as  to  the  business  of  convert- 
"  ing  property  into  money,  and  i|ivesting  money  in  stocks 
"  and  shares,  than  that  which  the  testator  knew  him  to 
"  possess  when  he  selected  him  as  his  trustee."  {S^peight 
"  V.  Gaunt,  L.  E.  9  App.  Oases,  at  p.  17). 

In  France  we  find  it  in  Bemolombe  (vol.  22,  No.  109), 
who  says:—"  L'ex6cutenTtestamentaire  est,  comma  tout 
'*  mandataire,  responsable,  non-senlement  du  del,  mais 
"  edcore  des  f antes  qp'il  aurait  pu  commettre  dans 
"  raccompiissement  de  aa  charge"  (art.  1992) ;  and  adds, 
citing  the  Cour  de  Cassation,  "que  oette  charge  6tiuit 
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f  ffntoite,  M  nMpoiiiabiIit6  doit  kiva  appr6oi6e  moins 
**86vArem«nt  qu«  «'il  re«r«rait  un  0%laire,  et  qu'il  pent 
"  mAme  y  avoir  li«m  d«  ttmir  <x)mpte  auMi  de  I'apUtude, 
"  plaa  on  moina  grandia;  de  colai  dont  1^  teatatuur  * 
"  ■oiemment  fait  choii." 

.^-^PPIying  th««o  prinoiploa  to  the  preiont  oaae,  can  it  b« 
■opposed  that  Mr.  0,  A.  Low  expected , his  daughter,  the 
appullant,  nei^oHsarily  anacqaaintod  with  such  a  special 
brapch  of  basiuoss  as  iuvestuiotits  in  real  estate,  and  the 
■yitem   of  hypothecs  and   registration  ify  secure  them 
under  our  law,  would  be  capable  of  acting  m  ft  ollMk '' 
against  the  fraudulent  devices,  so  easily  pr^tised,  of  the 
public  notary  in  whose  hands  she  must  net^^ssarily  place 
herself  in  all  matters  wherein  she  could  be\ defrauded  ? 
It  may  be  urged  that  the  testator,  foreseeiiiif  possible 
results  of  her  inexperience,  named  other  persoka  to  wsist 
her.    But  as  those  resigned,  it  was  not  a  fault  dn  her  part 
that  others  v#re  not  appointed  in  th0ir  placfJ.     On  the 
contrary  it  was  the  duty  of  the  legatees  to  pi^tect  them- 
selves by  obtaining  others  to  act.      Instead  bf  doing  so, 
they  acquiesced  in  her  managing  the  es^te,  knowing 
that  she  was  assisted  by  Hunter  i^  whom  they  had  con- 
fidence. 

Another  principle  of  law   also  applies  to  this  case, 
under  which,  it  is  contended,  the  appellant  is  fireed  from 
liability ;  namely  that  an  executor,  like  the  mandatary, 
is  not  liable  for  the  acts  of  an  agent  whom  he  appoints  in 
good  faith,  unless  the  agent  is  Notoriously  uiifit.     (0.  0. 
1711.)    It  is  urged  against  this  that  this  exemption  from 
'  liability  only  exists  where  the  mandatary  is  empowered 
to  substitute ;  and  that  an  executor  has  no  power  to  dele- 
gate the  execution  of  the  will  to  others.    (0.  0.  918.)  But 
this  prohibited  delegation  is  a  general  one ;  and  the  same^ 
article  permits  the  executor  to  be  represented  by  attorney 
for  determinate  acts.    In  this  case,,  in  each  instance  in 
wluch  Hunter  succeeded  in  robbing  the  estate,  he  wag 
acting  aa  attorney  or  agent  of  Uie  executors  for  a  deter- 
minate act;  and  for  acts  Which  naturally,  and  almort  - 
necessarily,  would  be  performed  Ky  him  as  a  notary.   H« 
VouV,  Q.B.  '  18 
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WM  tnthoriied  to  m6  to  the  ezoontion  and  rogiiitratioti  of 
the  dMAda,  and  th«^  paymAnt  of  th«  monny  to  th«  prop<tr 
p«non  ;  and  HuhiMuia«mtly  to  roUoot  thtt  int^trMt.     The 
eiecmtora  might  hare  gone   fVirther,   and   (X>uld   legally 
have  em|)Owered  htm  to  nign  the  d«>««da  for  them.      If 
they  conld  delegate  the  aigning  of  the  deed  to  him,  of 
whi(^h  there  can  be  no  doabt,  why  ronld  they  not   dele- 
gate the  smaller  detail  Ofaoeing  to  its  registration  t    The 
obtaining  of  the  signature  ^of  the  borrower  waH  part  of 
hii  duty  as  a  notary.  So  long  as  the  person  empowered  to 
do  these  determinate  acts,  was  a  fit  and  proper  person,  or 
even  was  not  notoriously  unfit,  the  exe«mtor,  it  is  snb- 
mittejd,  is^o  more  ruspousiblo  thw  the  mandatary  in  like 
oaae. 

On  the  other  hand  it  is  urged  that  the  liabilities  of  the 
executor  are  different  from,  and  not  to  be  confounded 
with,  those'of  the  mandatary.  The  authorities  in  support 
of  this  proposition  are  taken  from  the  writings  of  com- 
mentators upon  the  Code  Napoleon  which  is  essentially 
different  from  ours.  (Of  lftpi«0.  W.)  How  very  special, 
and  how  widely  different  IVdm  ours,  are  the  functions  of 
executors  under,  the  French  Code,  and  the  old  law,  may 
be  seen  by  reference  to  the  fifth  reptirt  of  the  Oodifiers. 
(Vol.  II.,  p.  187.)  There  is  nothing  in  the  Code  Nappl6on 
corresponding  to  our  Article  921.  Under  the  French 
system  executors  never  have  such  powers  conferred  on 
them,  or  such  extensive  duties,  as  are  (conferred  on  the 
executors  of  Mr.  0.  A.  Low's  will.  Where  increased 
duties  are  thrown  on  a  gratuitously  acting  executor,  it  is 
submitted  that  greater  freedom  should  be  g^ven  to  the 
executor  in  employing  otheis  to  assist  in  the  management 
and  conduct  of  the  business,  more  especially  where  the 
persen  so  acting  is  a  Voman  without  practical  experienoe 
in  such  matters. 

But  even  the  commentators  on  the  Oode  Napol6on  re- 
cognize that  the  general  principles  of  mandate  apply  to. 
testamentary  executors :  So  Demohmbe  (vol.  22).  "L'ex6- 
"  cution  testamentaire  est  6videmment  nn  mandat :  la  chott 
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5— oouiT  or  qvikn'm  hinoii.  |g§ 

••  UmonUira  ««t,  diiom-noa..  aoQiniwi  mux  r^gle*  ir«n«> 
J  ml...  du  ,na«,d.t  (No.  7).  "  Ikmarquoni^  .hail.  qu«  1^ 
^^  obligation.  d«  l'«x*,?ut«ttr  tiNiUra«n(»ir«  doivAiit  «tr» 
••  •UMi.en  g«tiAral  r«gl^H  p,ir  U  artidon  I91U  A  1996,  qai 
••  rtgl«nt  !«•«  obligntiona  du  m«ndaUir«."  (No  20)  H«« 
aU.  />r,//or.  /ii(^;.  vol.  10,  p.  Ull.  Vo.  DiipoHtimt  It^ 
tameniaireM,  No.  4100.  Jm 

Tho  UMeiitin]  ditlViron..^  ht^ivrmn  th«  Co<l«  N«pol*on 
•nd  ouw,  nil  .flerting  thi.  ,.,uio,  in  that  whilo  tho  tormn 
d<je«  not  otnpower  thn  Mxiumtorii  to  dologatu  thiur  fano- 
tionii  ill  any  way  to  othow,  our  cU«  oxpnmHly  p<trniit«  it 
for  det«rminat«  a<ai. ;  thai  putting  the  ax«outor  in  the 
IKMitlon  of  a  mandatary,  empow./red  to  .ubstitute  under 
Article  nil  (O.N.  1904).  ^ 

In  Kngland  the  principle  oontendtKl  for  by  appellant 
hM  b^<en  fr»«iuently  recognized,  ^^he  do4^trine  there  fol-  " 
lowed  iH  that  an  executor  or  trustee  is  not  liable  for  the 
acts  of  an  agent  employed  by  him  in  good  faith,  in  the 
usual  courHc  of  dealing,  whe^e  there  is  a  "  moral  necessity 
••  or  sufficient  practical  r6a«on,  from  the  ordinary  usage  of 
"  mankind  or  otherwise,"  for  so  employing  an  agent 

Speight  V.  Gaunt,  L.R.  22  Oh.  D.  727,  and  9  App.  Oases 
11;  Ex  parte  Belchier,  Amb.  219 ;  Boom  v.  Bacon,  6  Vesey 
881,  and  7  Vesey  198;  Job  v.  Job,  L.  R.  6  Oh.  D.  fi62- 
Maifer  v.  Murraj/,  8  Oh.  D.  424 ;  Jone>  v.  Lewis,  2  Vesey  Br 
240  ;  In  re  Bird,  L.  R.  16  Eq.  208  ;  Davis  v.  Spamlding  I 
Russ.  &  M.  60 ;  it«  Brier,^Brier  v.  Evison,  L.  R.  26  Oh  D 
288. 

The^ate  Sir  George  Jeesel,  Master  of  the  Rolls,  in  l^^hi 
r.  Gaunt,  said  that  the  principle  applicable  to  such  oases 
was  that  a  trustee  ought  to  conduct  the  business  of  the 
_tro«t  in  the  same  manner  that  an  ordinary  prudent  man 
of  business  would  conduct  his  own,  and  that  beyond  thai 
there  is  no  liability  or  obligation  on  the  trustee ;  an4  thit 
pnnciple  was  accepted  by  Lindley,  L.J„  in  the  moat  decent 
case  on  the  subject,  though  decided  on  a  different  point 
from  that  raised  here.  ( fVhiielejf  v.  Learo^d,  66  L.  J.  Oh 
^^•^  »  V     .-,.■■■  ■■',.■..-..■    ■/-. 

But  it  ia  said  by  the  reflpon^g|  and  held  by  J^  Cpurt 
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b«Iow,  that   (hfl  appalUnt  did  not  aiH  m  u  ordinary 
pradnnt  hniiin«*M  man  would  hav«  don« ;  hat  wm  K^'ll^f 
of  griMi* >i«Kligunu«)  in  hmidinK  ov«r  thn  nion«y  to  ilautnr, 
ftnd  fidlMl  to  t«kA  tiM-^h  |>r«<mations  m  th*  wm  bound  to 
takn  in  th«  Adminiatration  of  lh«  iplat«.     It  |t  Rubmittod 
that  th0  proof  do«w  not  Aiti^bliMh  thia,  but  tb«  oontrarjr;  ' 
It  ii  ahown  by  thit  «vidon«u<i  that  Mm.  linwford  iK"t««d 
M  it  WM  thi)  custom  for  ordinary  prudent  nion  of  buaiuMHi 
to  Mi  in  Ruoh  mattMni.     It  i»  (;hargod  that  thn  mtd«  the 
oh«*qu««  to  thw  ord«r  of  Hnntor  inatnad  of  to  thftt  of  th« 
borrower.     Hut  it  ia  proT«d  that  it  it  th«  auatoin  of  |»ra- 
dmit  buaim^aa  mnn'  to  mako  th«>  ohnqni^  p«yabl«  to  the 
or<l«r  of  th»'  notary,  who  th«ui  d«Klu«?ta  hia  f««a,  tout  of 
r(*giat|ation,  any  «'harg<«a  on  th«t  prop«rty,  and  txiy*  th« 
balance  to  the   Imrro^or.     There  ia  a  sort  of  "  moral 
nec«aaity,"  and  o«rtainly  a  "  autficient  practical  roaoon"  for 
thia  pra(?tic«\  ariain^  (Vom   th<«  ordinary  UHag<)  in  anch 
ooara.    Sho  might  have  made  the  ch(M|ue  payable  to  the 
borrower'a  order  [  but  thia  would  havn  been  contrary  to 
the  ordinary  uaige,  on  extraordinary  precaution  which 
there  woa  no  obligation  upon  her  to  take.    To  say  that 
ahc  ahonld  have  don««  thia  ia  to  aay  that  ahe  waa  bound 
to  take  a  pnu^aution  which  it  ia  proved  bnaineaa  men  of 
ordinary  prudence  do  not^^ako.    But  the  fact  that  ahc  did 
not  do  thia  waa  not  the  main  cause  of  the  loas ;  if  Hunger 
had  fulfilled  his  duty  as  a  notary,  andj^btained  theezeod- 
tion  of  the  deed  by  the  borrower,  the  ffaud  could  not  haro 
been  perpetrated.     It  waa  certainly  not  the  appellant's 
duty  to  see  to  the  signing  of  the  deed  by  (he  other  party. 
It  has  been  said  tl^at  she  might  have  discovered  thef^and 
by  asking  for  a  copy  of  the  deed ;  but  this  is  proved  not 
to  be  the  custom  here  ;  especially  in  thp  cose  of  estates 
where  the  notary  always  keeps  the  copies.   Besides  what 
protection  would  it  have  been  to  have  asked  for  a  copy  ? 
A  notary  who  would  snpprMs  a  deed,  or  pretend  to  execute 
"one  entirely  fictitious,  embiMUile  moneys  entrusted  to  him 
and  commit  the  frauds  t)iat'  Hunter  did,  would  not  hesi- 
tate to  give  certified  copies  ofnon-existing  deeds.  By  our 
law,  notaries  ore  H^nstitutdd  public  officers  for  puxpoaes 
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of  tkn  dnning  Mid  outodjr  of  •uoh  diHids.  he.  Tim  •!>- 
pwlUnt.  wh«th«<r  ahn  wiahi>d  it  or  not,  wm  bomp«ll«<l  *« 
oouHde  this  •norutioii  and  <mito«ly  of  thi»  original  di*«Nl«  to 
a  notary.  And  no  ■inmrity  wtudovnr  aKainat  th«  frsuda 
oommittml  by  Hnutnr  wm  poMibk  by  hur  obtaining  |kw 

•  MMion  of  th«*  tithw,  M  in  KngUnd,  whurn  (MopU  %n  not 
oom|Mdl«d  to  i^Milidn  th«i  orjffinal  dmHbi  to  tkn  otutody  of 
•ny  olHror  <;ornw|K>nding  to  our  notary  It  ia  thnrttforw 
ftbaurd  to  yhargi*  App«)li4nt  with  n.'KiiK«n«?«  in  not  hold- 

•  lug  thii  aacttritlw.  or  gettiof  ih«ra  ia  •Eoh«ttg«  for  htr 
ohnqu«« 

Again,  it  in  charged  againat  thn  appidlant  that  »h«  waa 
nogligont  in  not  mading  ov«r  thn  (IihhIm  iN^fortt  aigtiing. 
Ha4i  NhH  <ion*<  no  it  would  hav«  Innm  no  prot««!tion  to  h«r,  i 
flXtMjpt  porhapa  in  th«  <;aiieH  of  th«  Bouchard  dia<!hargi% 
and  th«  tranaff  r  of  the  taxea  on  th«  rhlllipa'  property! 
And  ev«m  in  tlttwo  caa<>a  many  m«thoda  ara  conc^Mvabla 
by  which  an  aatnt«)  notary,  lik»  IIunt«r,  could  hav«  atill 
doceivnd  and  d«fraudcd  h«r.  But  the  propf  ahowa  that  it 
ia  the  cuatom  with  ordinary  prudent  men  pf  bpaini^aa  to 
hare  the  dt^Hia  read  over  to  them  by  the  notary,  and  to 
a«^<^ept  and  aign  them  upon  auch  reading.        '^     § 

The  only  protection  to  a  peraon  employing  a  noUiy,  ia 
the  honeaty  and  truatworthineaa  of  the  individual  em- 
ployed. The  client  may  carefully  read  over  the  document 
■abmitt^  to  him  ;  but  a  diahoneat  notary  can  eaaily  aah. 
■titnte  another,  or  anppreu  the  one  aigned ;  and  when 
called  upon  .^an  give  a  coi)y  of  the  document  aigned  by 
hia  client,  though  never  in  fact  executed  or  aigned  by  the 
other  party. 

Tht«e  are  the  only  ohargea  of  negligence  that  can  be 
made  againat  the  appellant,  and  ahe  aubmita  they  are  not 
•uch  aa  to  make  her  liable  for  the  loaa  auffered  by  the 
eatate.  She  employed  this  notary  for  the  same  purposea, 
and  trnated  him  to  the  aame  extent,  aa  it  ia  proved  has 
always  been  the  practice  of  ordinary  pradent  bosineaa 
men.  She  waa  deceived  and  oiyoled  by  him,  in  the  aame 
1^  way  aa  the  moat  prudent  and  careful  men  of  bntinesa 
ooiUd  liave  been,  and  are  proved  to  have  been  deceived 
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||v«t«r  clMffriw  df  .  ft\«»  und  dUifrwn<*«  Ihun  ia  onlltiAHfy 
•iMriiMMl  by  |irii(l<«nt  mt^u  In  (h«  <^u<lu«(  of  thutr  own 
iHititteiM,  to  hold  h«r  liahlii  undnr  th«  (ir< uin«tAn««w.  It 
■nat  htt  ir«m«inb«n<4  tli*t  llil«  mm  who  ■utiHwdud  in  d»* 
AraudinMr  thn  «MU(i«,  wm  a  notary,  iworn  undar  a  aolama 
oath  of  olH«'«.  and  thi*rnfor«i  on«'  in  wbom  it  would  \m  mora 
natural  to  put  trUat ,  h«  waa  uo  uu'tm  ordinary  affout  or  ^p.  . 
•olioltor.  hot  a  public  offtuar.  And  it  waa  aa  mqiIi  thf t  mj^l 
btWM  MBptoyad ;  aad  it  wtf  andar  tha  idoak  of  hia  offio«^i^Pr| 
ibal  lia  prat'tiMtd  hia  fraudji  Thia  waa  not  a  i)aa«  ofthw 
handiniir  «^«r  of  tho  I'atatu,  or  th«  flinotion*  of  lh«)  «!««?«• 
tora,  to  a  third  tMraon  ;  aa  iii  fVMcA  4-  MrUm,  (M.  I<  it.,  f 
Q.  B.  69) ;  and  aa  tha  l«arti«d  Judi(n  b«low  aiwnia  to  hava 
Mfardml  it.  It  waa«aimply  tha  amploying  of  a  notary  to 
do  twrtain  thinffa.  whii^h  ar«  ordinarily  antruat^d  to  au«^h 
offltwrA  by  averyixHly  ha^inur  Hko  huHintHia  to  do. 

Aa  to  thu  ta<t  that  liwitor  d«H'««iv«<d  thii  apix'llant.  and 
odmmitUHl  tho  frand|^P&rgiKl,  th«r«  1  an  Im«  no  doubt.  ll«i 

~  Adniita  it  himaulf,  but.  tdniming  that  hia  ni«iiiory  ha*  b*> 
coma  imtMirud  through  illn««aa,  atati«  that  he  ia  unable  to 
givo  th«,d«>taila  of  ('ach  trannairtion:  and  th«  proof  doea 
not,  th«)rufon>,  «>atabliMh  th«  eiatt  mnthod  of  fraud  em- 
ployed in  ea«'h  <aae  ;  and  the  app«i||aiit,  not  hning  a  «'oni- 
(M^tnnt    witn«>ita,    ia  unable  to  aapplf  it.      But   there   ia 

.enough  in  thw  eviden*  «Lof4[ttuter,  aaaiat^d  by  hia  lettora, 
to  ahow  that  h«  |uirNU«Hl  u  ayatomati*-  m«tthod  of  awind* 
ling,  by  obtaining  the  aignatunta  of  hiM  jd|uula  to  dt^da 
honererafturwardMoMautcd;  byauppn'HdSn^jLtging 
d^«da  ao  aignvd  ;  by  tniarepreaenting  tbB^flH||^o<;u- 
mt^Qta  pr(>auuted  for  Mignatare ;  and  keeping  hia  oli«mta 
in  the  belief  that  t^vwrything  had  bt*en  regularly  carried 
out,  by  paying  tntereat  regularly  oa  it  bocaani*  due  on  the 
rute^dtHi  inveatmeuta.  Againat  auoh  manoDuvraa  aa 
ooij^d  protect  himaelf,  however  experienced  or 


And^][et  it  ia  for  moueya  enibexzlud  from  her  by 
ippellaut  hoi 
he  Court  below.     It  ia  aubmitted  that  it  never  waa 
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\m  r««(K>Mlblltt)r  or  m.. uli»w  fwr  lh«  aote  of  (kei^ 
n«a  or  •nlMtllttlMi  b  MUbU«b«Hl  bf  mriM«»l8  ^»m 
I  .Tils  rtti*  «ont«li|#d  in  ihl«  •rtlnU  l«  mtrdf  4|i^ 
a<  tion  of  (ha  <l(wtrinM  of  ^1  thu  old  fttithoni,  wkt«k 

fiirMda  ^h«  niM'utur  lo  «ulMtUut«  •  ilrMigi^r  in  bi«  «t«ai 

ia  tb»  tiMttUun  of  Ui«  will. 


'^  d'anlrw  A  l<«ttr  pU««.*:  «<«*<  I'wt  11^  No.  64        % 

H<>  Mtviit  i«  ib«  roU  MflUbliiillml  by  Urn  »bc>vM artMil 
our  rodn  that  «n  «HH;utor  nuiiaiiiN  li«bl«  for  Ibn  9gft^k 
%  to oitHmtor  whom  b«  hM  »p|M>int«Kl  to  lut  in  hit  tUwd. 
J  /orl^  tbo  osmjutor'N  liability  aiiaU  whtm  be  appoiu 
AstrMictt,  '       1 

Tbo  appalUnt^ptAiMiM!  ihat  %  UMt^ni«nUry  Mtiumlor 
'    WM  a  morn  mamlatary,  aubjoot  to  alf  tbo  proviaiona  of 
law  applicable  to  niandatii,  and  that  artiolo  1711  of  oor 
oode  Wat  applioablJ^to  th«  pr«a«tn(  <a««i. 

It  WM  argUfMl  for  thn  ap|Mllant  that  tb«  amployqiflat 
of  nant«r  by  th«  ui«>cutrix  waa  m«mdy  th«  oaa«  oontom- 
plati^d  by  Art.  918  0.  0.  of  Ixting  r«pn««ptod  by  attomoy 
for  duterminato  ac;ta ;  that  a«  th«»  oxiMmtrti  wan  t^mpownmd 
by  Iftw  to  employ  an  attomay  for  d«itMrtniaatu  acU.  h«r 
*<Mia«  w«a  that  of  th«i  mandatary  trnpovmeti  to  iubttUut* 
without  lUmgnatum  of  the  ptrton  to  bt  aubUUuttd .  and  that 
ah«  could  ii^ot  b«  hold  liablo  for  thu  dafalcatioa  of  Hantar 
onleaa  h«  waa  a  peraon  notoriooaly  unfit  at  the  time  of 
kia  appotntineiit. 

i*J«ry  brief  conaideraltion  will  ahow  that  the  appel* 
J^*  H  •tirely  miataken  aa  to  the  applioability  and  Boop« 
of  tke  portiona  of  tkiwe  articlea  whi(?h  ahe  qaotea  in  aup- 
pbrt  of  h#r  prwteiuioua. 

In  the  trat  pUoe  tke  employment  of  Hunter  bf  f1t9 
.appelUat  waa  in  no  wiae  tke  oaae  contemplated  by  Art. 
918  of  an  executor  b«iiif  "  repreaented  by,  attorney  for 
determinate  acta."    .Hiittter  waa  employed  by  the  appel- 
lant at  a  yearly  aalary  to  do  tke  only  work  wkick  de- 
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:  yolved  upon  her,  namely,  the  investment  of  the  moneys 
'^  of  the  estate*  and  h^ow  completely  she  allowed  him  td 
control  the  funds  and  securities,  the  evidence  adduced  in 
fupport'  of 'her  plea  amply  shows, 
r  This  was  as'clear  a  case  as  could  be  imagined  of  a  dele- 
gation of  powers  which  our  law  so  strictly  prohibits  in 
the  case  of  executors. 

Moreover,  Article  Itll  establishes  the  responsibility  of 
the  mandatary  •'  for  the  person  whom  he  substitutes  in 
"  the  exectaion  of  the  fnandate,  wheat  4ie  is  not  empowered 
'*  to  do  so  " ;  which  clearly  refers  to  a  general  substitution 
such  as  Art.  918  expressiy  fprbids  in  the  case  of  ^tecutors, 
and  not  to  the  performajice  of  isolated  acts  under  power 
*of  attorney. 

But  even  if  AHidle  1*711  could  be  interpreted  in  the 
sense  claimed  by  the  appellant,  it  would  be  utterly  mis- 
leadingi;ai  apply  without  qualification  or  i:estriction  an 
article  containing  the  rules  of  simple  mandate  to  the  very 
special  kind  of  mandate  of  testamentary  executors,  es- 
pecially when  the  responsibility  of  the  latter  forms  the 
subject  of  a  special  article  of  the  code. 

Laurent  {XIY,,  §  823  and  876)  warns  us  against  con-^ 
'founding  a  testanientary  executor  with  an  ordinary  man- 
datary. It  is  indeed  a  kind  of  mandate,  but  one  of  so 
special  and  peculiar  a  nature  that  it  would  be  unsafe  to 
apply  the  articles  of  the  code  from  one  subject  to  the 
other.  For  example,  the  powers  of  the  ordinary  man- 
datary come  to  an  end,  while  those  of  the  executor  begin, 
nx>on  the  death  of  the  mandator.  '•Again,  an  ordin- 
igy  mandate  is  revocable  at  will,  wherea^  this  is  evi- 
dently an?  impossibility  in. the  case  of  the  execution  of 
wills. 

There  is,  indeed,  no  necessity  for  going  beyond  the  very 
clear  provisions  of  Article .  918,  which  expressly  covers 
this  case.  The  executors  cannot  delegate  their  duties  to 
others  than  their*  co-execi^ors,  and  even  in  that  case  they 
are  answerable.  Even  if  the  defendant's  pretension  were 
correct,  that  Hunter  was  merely  employed  as  an  attorney 
for  dftterminatq  aotg^  thfl  ftT^cntrix  would  still  bo  oblig«d== 
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to  exercise  a  snperyision  oyjBi  his  acts,  and  would  remain 
responsible  therefor.    D«no7ow*c,  Vol.  22,  §  41*  / 

It  must  be  evident  that  altpongh  an  "executor  is  per-  / 
mitted  to  be  represented  by  attorney  for  determinate  acts,  / 
nothing  will  excuse  him  if  he  neglects  all  the  most  ordin-/ 
ary  safeguards  to  insuj^e  the  faithful  performance  of  the/ 
duties  so  delfegated,  and  needlessly  entrusts  large  sums  of 
money  to  an  agent.     When  such  gross  neglect  is  estaS 
lished  as  in  the  present  case,  it  seems  superfluous  to  dis- 
cuss this  question  at  great  length. 

As  to  the  contention  of  the  appellant  that  she  acted  in 
accordance  with  the  ordinary  custom,  even  if  the  evidence 
adduced  were  sufficient  to  prove  the  prevalence  of  such  a 
custoin,  it  would  simply  show  that  many  men  of  business 
are  in  the  habit  of  iji vesting  their  moneys  in  a  slovenly 
and  imprudent  way.  They  are,  of  course,  perfectly  at 
liberty  to  deal  with  their  own  money,  and  to  sign  blindly 
any  deeds  ^bich  may  affect  their  own  Interests,  but  it 
can  never  be  seriously  Contended  that  sucb  a  course  of 
action  displays  prudence  or  business  capacity.  See  ob- 
servations of  Lord  Watson  in  Learoyd  Sr  Whitelv  (68 
L.  T.98). 

Under  our  system  of  registration,  nothing  is  easier  than 

,  to  verify  the  existence  of  a  mortgage,  and  for  any  person 

who  takes  the  trouble  of  reading  what  he  signs  and  pay. 

^ing  the  proper  person  by  cheque  to  order,  there  can  be  no 
difficulty  in  preveiiting  suchj  frauds  as  those  which\ 
Hunter  appears  to  have  perpetrated.    •        '     " ^ 

4'  ^*  is  impossible  to  suppose  that  our/ourts  would  con- 
secrate an  alleged  custom,  which  nothing  in  the  state  of 
our  law  or  in  the  conduct  of  business  could  necessitate  or 
justify. 

The  appellant  endeavoured  ilu  the  court  below  to  sup- 
-  port  her  pretensions  in  this  resbect  by  a  reference  to  cases 
decided  in  England,  but  a  r«(view  of  the  leading  cases 
there  will  show  that  under  Circumstances  like  those  of 
the  present  case  the  trustee  Wquld  undoubtedly  beheld 
liable.    1      i 

JotiMiu  Y.  riomb,  6  Mod.  9^ 
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This  case  establishes  the  general  principle  that  if  an 
executor  appoints  another  to  receive  the  money  of  his  tes- 
tator, and  Jie  receives  it,  it  is  the  same  thing  as  if  the 
executor  himself  had  actually  received  it;  and,  conse- 
quently,  app^nting  another  to  receive  who  will  iiot  re- 
pay is  a  devastavit.  v^ 

Pistor  v.  Dubar,  1  AuBtT.  101. 

The  will  directed  that  one  Edward  Pistor  should  carry 
on  the  busineiss  of  the  testator,  to  a  given  day,  for  the 
benefit  of  his  estsite,  and  the  executors,  from  the  confi- 
dence thus  reposed  by  the  testator  in  Pistor,  permitted 
him  to  get  into  debt.  •  The  Court  of  Exchequer  held  tl*ai 
the  executors  must  answer  to  the  lej^atees  for  the  moi!^,,  ■ 
received  by  their  agent.        ^  ^^i^ 

Ohost  V.  Waller,  9  Beav.  i9l. 

Trustees  under  a  marriage  covenant  sold  the  trust  pro- 
perty and  placed  the  conveyance,  with. their  receipt  en- 
dorsed, in  the  hands  of*  solicitor,  who  rieceived  and  mis- 
applied the  purchase  price.  The  same  court  held  them 
liable  for  a  breach  of  trust, 

Bowland  v.    PFt/A^rrfsi,  3  Macn.  and  Q.  668.    In  1838 

trustees  sold  some  of  the  trust  property  and  handed  the 

proceeds  to  their  solicitor  for  investment  on  mortgage. 

He  used  the  money,  but  represented  that  he  had  made  the 

investment,  and  paid  to  the  cestui  que  trust  as  for  interest 

received  to  1847,  when  the  trustees  first  discovered  the  ^ 

fraud.    Truro,  L.  C,  in  giving  judgment  against  the 

trustees  said:  .'Us  to  the  liability  of  the  trustees,  I  enter- 

•Vtain  no  doubt.  ^  The  short  result  of  tjie  case  is,  that  the 

"  trustees,  instead  of  themselves  seeing  to  the  investment 

"  of  the  trust  fund,  delegated  that  duty  to  their  solicitor, 

*' who  misapplied  the  money."  /"' 

Hanburp  v.  Kirkland,  6  Ch.  (8  Sim.)  265.   In  this  case, 

trustees  were  held  "guilty  of  most  culpable  negligence," 

and  liable  for  misappropriation  by  their  co-trustee,  to 

whom  they  had  given  authority  to  sell  and  re-invest,  on 

the  ground  that  they  had  trusted  to  the  representation  of 

the  absconding  trustee  without  giving  personal  attention 

to  the  matter. 


F'.sL       1 
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Bostock  V.  Ployer,  L.  R.,  1  Eq.  26.  The  trustee,  having 
truist  funds  paid  in,  handed  them  to  his  «olicitor  to  in- 
vest. The  solicitor  was  of  good  repute  and  large  prac- 
tice. He  professed  to  invest  the  sum  on  a  mortgage  of 
certain  copyholds  of  the  manor  of  Beverly,  and  handed 
the  trustee  a  bundle  of  papers  which  showed  the  invest- 
ment complete,  with  the  exception  of  the  receipt  of  the 
tenant  of  the  copyhold  of  the  estate  mortgaged,  for  the 
money  advanced.  The  interest  was  paid  for  ten  years  to! 
the  GBstui  que  trust  throngh  the  solicitor  apparently,  but 
really  by  Mm,  when  he  died.  Sir  J.  RomaiyrM.R,,  con^ 
sidered  th|  case  "  too  clear  for  argument "  and  condemned 
the  trustee.  "  This  is  simply  the  case,"  he  adds,  "  of  a 
"  person  employing  his  servant  to  do  an  act,  and  the  ser- 
"  vant  deceiving  him,  and  so  any  loss  occasioned  mufet 
"  fall  on  the  employer,  and  not  on  the  cestui  que  trust.  Of 
"  two  innocent  persons,  therefore,  one  of  whom  must 
"  suffer  by  the  wrongful  act  of  the  solicitor,  the  loss  must? 
"  fall  on  the  trustee  who  employed  him,  and  did  not 
"  take  all  the  precantions  he  might  have  taken  against 
"  being  deceived."       \ 

See  also  Matliews  ^  Brice,  6  Beav.  289 ;  and  Hapgood  Sc 
Perkin,  L.  R.  11  Eq.  1^^  Sutton  ^  Wilders,  L.  R.  12  ^.  818. 

Speight  ^  Gaunt  (L.^.-^  H.  L.  &  P.  0.  1)  is  i^6w  the 
leading  case  on  the  sulijeM,  and  is  relied  pn  by  the  ap- 
pellant in  support  of  t&;  doctrine  that  a  trustee  is  justi- 
fied in  paying  money  to  an  agent  if  he  follows  the  usual 
and  regular  course  of  business  adopted  by  ordinary 
prudent  men;  ^ 

A  careful  considenttibn  of  this  very  important  case, 
however,  will^  show  that  it  is  expressly  distinguished 
froma  case  like  the  present  one. 

The  materiaHacts  in  this  case  were  the  following^  A 
broker  named  Cooke  was  employed  by  a  trustee  to  buy 
securities  of  municipal  corporations  authorized  by  the 
trust,  and  gave  the  trustee  a  bought  note  purporting  to  ~ 
be  subject  to  'the  rules  of  the  London  Stock  Exchanire. 
Cooke  obtained  the  purchase  money,  from  the  trustee 
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I  .  ■  ■  \ 

which  wap  the  nfext  account  day  on  the  London  Ex- 
change. The  broker  never  procured  the  securities,  bat 
appropriated  the  money  to  hils  own  us^,  and  finally  be- 
came  insolvent.  Some  of  the  securities  were  procurable 
only  from  the  corporations  direct,  and  were  not  bought 
and  sold  in  the  "market,  and  there  was  evidence  that  the 
form  of  the  bought  note  would  have  suggested  to  some 
experts  that  the  loans  were  to  be  direct  to  the  corpora- 
tions ;  but  (as  the  House  of  Lords  held  on  the  facts)  there 
was  nothing  calciilated  to  excite  suspicion  in  the  mind  of 
the  trustee  or  of  an  ordinary  prudent  man  of  business; 
and  such  payment'  to  a  broker  was  in  accordance  with 
the  usual  course  of  business  in  purchases  on  the  London 
Exchange.  ■  ', 

It  Was  hel(i,  on  these  facts,  that  the  trustee  was  not 
liable.) 

The  distinction  between  the  case  of  the  present  execn- 
trix,  who  was  made  aware,  both  verbally  and  by  deeds 
submitted  to  her,  of  the  names  of  the  intending  borrow- 
ers, and  that  of  the  trustee  in  Speight  4"Oa«tff If,  where  the 
investor  could  not,  in  the  ordinary  course  of  business, 
come  in  ^irect  contact  with  the  borrower,  but  had  to  em- 
ploy a  broker  to  purchase  on  the  open  market,  and  con- 
sequently was  obliged  to  make  the  payment  not  to  the 
borrower,  but  to  the  broker,  is  very  sharply  drawn  by  the 
JEarl  of  Selborne,  L.  0.,  who  rendered  the  judgment  pf 
the  court.  "  Upon  this  point,"  he  say's,  "  I  must  first  ob- 
"  serv^  that  the  case  appears  to  me  to  be  different  from 
"  what  it  would  have  been  if  Gooke  had  entered  intocon- 
"  tracts  with  the  several  corporations  for  direct,  loans  to 
"  them  by  the  respondent^  and  had  reported  to  the  re- 
"  spondent  that,  he  had  done  so.  The  agency  of  a  broker, 
"  as  such,  is  not^jequired  to  enter  into  a  contract  of  that 
"  kind ;  dnd  if  th^  agency  of  a  person  who  hai^pens  to  be 
"  a  broker  is,  in  fact,  employed  to  do  so,  I  do  not  perceive 
"why  the  consequences  should  be  different  from  what 
"  they  would  be\if  a  solicitor  or  any  other  person  had 
"  been  employed!  The  transactions  oonld  not  be  gov- 
"  erned  by  the  niierprnBage  of  the  LondDn  or  any  otM^ 
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'•  exchange.  '  There  would  be  no  moral  necessity,  or 
"  sufEicient  practical  reason,  from  the  usage  of  mankind 
"  or  otherwise,  for  payment  of  the  money  to  the  agent ; 
"there  would  be  no  difficulty  or  impediment  arising 
"  from  the  usual  course  of  such  business,  in  the  way  of 
"  its  passing  direct  from  the  lender  to  the  borrower,  in 
"  exchange  for  the  securities ;  and  if  it  should  be  found 
!i  oonyenient  to  send  it  by  the  hand  of  a  broker,  or  any 
"othir  messenger  or  agent,  this  might  be  done  by  a 
"^cheque  payable  to  the  borrower  or  his  order,  and 
"  crossed  as  is  usual  in  direct  dealing  between  vendor 
"  and  purchaser,  debtor  and  creditor,  when  payments  of 
"  considerable  amounts  have  to  be  made.  I  think  it  right 
"  not  to  withhold  the  expression  of  opinion,  that  such  a 
"case  would  fall  within  the  principle  of  Rowland  Sc 
"  Witherden  {sup.  cU.)  and  Ftoper  ^  Boatock  (st^.  ciZ.)  rather 
"  than  that  of  Ex  parte  Bdchier  (Auch.  218)." 

Lord  Fitzgerald,  who  concurred  in  the  judgment  with 
great  hesitation,  thought  that  the  trustee  should  have 
questioned  his  broker  more  closely,  and  ascertained  from 
whom  he  had  bought.  The  trustee  might  thus  have 
drawn  the  cheques  in  favour  of  the  corporations,  and  the 
loss  might  thus  have  been  avoided.  Lord  Fitzgerald  also 
considered  that  the  trustee  had  neglected  his  duty  in  not 
making  due  enquiry  after  the  trust  fund  or  the  supposed 
securities  in  which  it  was  to  be  investe^,  in  the  interval 
between  the  24th  of  February,  when  the  f^nd  was  parted 
with,  and  th%28th  of  March,  when  Cooke's  insolvency ' 
I  ^became  publfc  and  notorious.  In  allowing  himself  to  be 
satisfied  with  the  statement  of  Cooke,  '•  that  he  could  not 
"  tell  lYhen  the  securities  would  be  there,  they  took  some 
"  tiiine  to  make  out,"  the  trustee  was  not  exercising  that 
xjare  which  i  prudent  and  reasonable  man  ought  to  have 
exercised  if  the  money  had  been  his  own.  In  the  case 
now  under  consideration,  Mrs.  Lawford  parted  with 
♦10,000  in  February,  and,  although  receiving  no  interest 
on  this  supposed  investment,  never  took  the  trouble  to 
ascertain  its  existence  until  Hunter's  departure  in  August 
open^  her  eyes.  ~  ;  ~v^ 
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Uaroydv.  WhUely  (68  L.T.N.S.  98),  which  was  still  mow 
recently  decid^d^y  the  House  of  Lords,  clearly  estab- 
lishes the  doctrinethst-while  trustees  may  rely  uppn  tht> 
advice  of  skilled  persons,  this  reliance  must  nof  go  be- 
yond the  particular  scope  of  their  advisers,  and  tho 
trustees  must  Use  their  own  judgment  in  using  the  infor- 
n^ation  thus  obtained.  "^ 

If  W9  apply  this  principle  to  tht3  case  now  under  dis- 
cussion, it  will  bo  clear  that  while  Mrs.  Lawford  might 
very  properly  have  relied  on  Hunter's  knowledge  as  to 
the  advisability  of  certain  investments,  nothing  could 
justify  her  in  blindly' accepting  his  statements  concerning 
matters  of  fact  which  any  one  could  verify. 

It  will  appear  from  the  foregoing  citations  that  th«^ 
English  doctrine  on  the  subject  is  scarcely  to  be  dis- 
tinguished from  the  French  law  as  laid  down  in  tho 
above  quoted  passage  from  Demolombe,  and  that  even  in 
cases  where  a  trustee  is  entitled  to  employ  agents,  he  is 
still  held  to  the  exercise  of  a  careful  supervision. 

T^e  leading  American  case  of  McCloskey  Sf  Gleasdn  (48 
Am.\  Rep.  770)  may  also  be  referred  to  as  laying  down  the  , 
same  doctrine. 

'  ^*  Pna]^  worth  while  t©  jefer  \o  a  minor  point  „Which 
the  appeMnt  endeavored  to  make  in  the  co^irt  below, 
namely  that  4;he  responsibility  must  be  measured  by  tho 
aptitude  pf  tM  executor  as  it  is  presumed  to  have  been 
kuo^n  to  the  testator,  and   a  dictum  of  Lord  Blackburn  * 
in  Speight  Sf  Gaunt  was  quoted  in  support  of  this  proposi- . 
.tion.    It  is  contended  that  the  late  C.  A.  Low  never  could 
expect  his  daughter  to  be  thoroughly  acquainted  with* 
such  a  special  branch  of  business  as  mortgag^s,  registra- 
tion of  deeds  and  investments,  and  that  in  consequence 
her  responsibility  was  limited. 

This  is  clearly  a  misapplication  of  the  doctrine  so 
clearly  laid  doWn  by  Lord  Blackburn  in  that  case  and  by 
Lorci  Halsbury  ja  Learopd  r.  WMtely,  bb  to  the  limits 
within  which  truistees  may  rely  on  the  superior  know- 
ledge  of  skilled  persons.    No  one  would  contend  that 


Mrs.  Lawfoid  should  have~known  as  niucE  about  iv^est- 
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vments  as  a  real  estate  agent,  or  abont  deeds  and  thei^ 
eiecntion  as  a  practising  notary,  but  what  the  respondent 
claims  is  that  ordinary  prudence  and  judgment  should 
have  been  exorcised  in  dealing  with  the  information  fur- 
nished by  Hunter,  and  simple  and  ordinary  precautions 
should  have  been  employed  to  prevent  the  possibility  of 
loss.  "I  do  not  think  it  is  true,"  adds, the  Lord  Chancel- 
lor  in  the  last  mentioned  case,  "  to^ay  that  one  is  entitled 
"  to  consider  the' special  qualities  or  degree  of  intelligence 
"of  the  particular  trustees.  Persons  who  accept  that 
"  oflSce  must  be  supposed  to  accept  it  with  the  respon- 
"  sibility,  at  all  events,  for  the  possession  of  ordinary  care 
"  and  prudence." 

When  by  the  death  or  resignation  of  her  four  co-execn- 
tors,  Mrs.  Lawford  foi^nd  herself  alone,  it  was  her  duty  to 
make  up  her  mind  #hether  she  was  competent  for  the 

.task  before  assuming  it. 

Oeoffrion,  Q.C.,  in  reply.  , 

Bossfi,  J.,  for  the  Court :—  /       '  ^ 

'  .  La  pr^sente  action  a  6t6  port^e  par  I'intim^e  en  sa  qual- 
ity de  tutrice  d  ses  quatre  enfants  mineurs  issus  de  son 
^mariage  avecj  feu  George  H.  Low,  et  est  dirigde  contre 
I'appelante  en  sa  qualitfi  d'ex^cutrice  et  administjiitrice  du 
testament  de  feu  Charles  Adam'son  Low.  Elle  est  en  re- 
formation .du  compte  rendu  par  Tappelante,  et  demande 
le>|>aiement  de  la  part  des  enfants  de  Ja  demanderesse 
daHs  la  succession  de  leur  grMid  pdre. 

Lejugementa^maintenn  Taction,  qrilonng  la  rectifica- 
tign  du  compte  et  le  paiement  de  la  part  ^es  enfants  <^ 
George.  H.  Low.    . 

Del4.1e  present  appel.,;  j.- 

Les  faii^jBont  les  suivants  :— 

Le  80  oej^bre  1868,  Charles  Adamson  Low  fit  son  testa- 
ment dans  lequel  ietprds  diverses  dispositions  en  faveur  de  \ 
sa  femme  et  quelques  legs  particuliers,  il  declare :— "As  to 
"  tbe  rest  and  residue  of  my  property,  I  give,  devise,  and 
"  bequeath  the  same  to  my  executors  hereinafter  yiafimxl^ 
"  and  to  the  euryivofr  and  rarvivors  oflhemV^B  trSt 
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"  as  soon  as  conveniently  may  be  after  my  decease 
"  to  soil  and  di»po»ie  of  the  same,  and  t»  divido  and  trans- 
"  fer  the  proceeds  thereof  in  equal  nhares  among. and  to 
"  my  chil4ren  respectively,  and  in  case  of  any  one  or 
"  more  of  my  said  children  dying  before  me,  it  is  my  will, 
"  and  I  hereby  direct  that  such  child  or  children  so  dying 
•'  before  me  shall  be  represented,  for  his  or  Iher  or  their 
"  share,  by  his  or  her  or  their  respective  lawful  issue,  and 
"  in  default  of  issue  by  his  or  her  or  their  respective  law- 
"ful  heirs.  '  \ 

"  As  to  the  share  and  interest  in  my  estate  hereby  be- 
"  dueathed  to  my  son  George  H.  Low,  it  is  my  will  and 
••  dbsire,  and  it  is  given  on  the  express  condition,  that 

"  ^  i  ^""^  °^  **  ^^  ^'"^*®'"  ^"***  *"y  community  of  property 
"  (ilUny)  which  may  subsist  between  hii<^d  his  wife, 
"  and  in  the  event  of  his  dying  without  leaving  any  law- 
"  ful\  issue,  him  surviving,  it  shall  revert  to  his  lawful 
"  heirs ;  and  should  his  wife  i^rvite  him,  it  is  my  will 
•'  and  desire  that  she  should  be  allowed  by  my  executors 
"  a  suitable  provisioi^   in  their  discretion  as  they  may 
"  judge  reasonable,  out  of  my  said  son  George's  share,  for 
"  her  maintenance  so  long  as  she  remains  hi:  widow, 
"  taking  however  into  consideration  and  having  a  due 
"  regard  to  what  may  have  accrued  to  her  by  his  decease 
"  by  virtue  of  community  rights  (if  any),  or  what  other 
••  benefit  (if  any)  she  may  have  derived  from  his  estate. 
"  Should  he  leave  lawful  issue  such  issue  shall  inherit  his 
"share  after  having  deducted  such  provision  for  his 
^'  widow,  but  in  case  they  should  all  die  before  attaining 
"  the  age  of  majority,  without  leaving  lawful  issue,  then 
"the  said  share  shall  (subject  to  such  provision  for  his 
"  widow)  revert  to  his  heirs  nearest  of  kin  to  my  said  son 
"  George  H.  Low.  ' 

"  And  for  the  executioq^  of  this  my  last  will  and  testa- 
•"  ment  I  hereby  nopinate  and  appoint  Robert  Hamilton, 
"  of  Quebec ;  Richard  W.  Heneker,  of  Sh^rbrooke ;  Lindsay 
"  B.  Lawford  of  Sherbrooke ;  my  said  daughter  Ji^n^o  Shaw 
"  Low,  widow  of  the  said  late  Frederick  Lawfor^,  and  say 
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•■  !r  *  r '  "*  I"'*"'"'",  "d  tra«t6e.  for  the  do,  Meonlion 

,       o.lal«  Md  property  „f  „h.l,«,ver  n.ture  or  kind  iZ 

ho  ,ru.^  .„d  purpo,™  .f„r«.i.,,  willing  Id  l„t 

••  Znt,       f ''  Tr'"  '•'"'"'»«  "■•'  'heir  f„"«„l 

which  I  may  die  seized,  possessed  of  or  enti««H  T* 
grsnt  mes  and  give  di^harge.  forThe  "am,  JS  t 
realize  the  proceeds  thereof."  ■  *** 

Le  testateur  a  laissfi  trois  enfants.  dont  un  deor^^  u 
Low,  est  le  pdre  des  enfants'  pour  lesaLr'i- T2  ?* 
action  est  institute.  ^    ^^  ^*  P^sente 

o„?!!l^*/5*'''^^'"^''^  *^"«  ^««  ex6cuteurs  admin istrateur. 
ont  reftis6  d'accepter  la  charge,  ou  sont  d^iwl.  i     If 

avant  institution  de  IWiof       ^       ^^  ^""^'"*P« 
A  li*«1^7"';  ^^^^'  -^"^^^  ^«^«««  »  6*6  nomm6  curateur 

.Le  2  septembre  1874,  George  H.  Low  est  mnrf  Ui^      x 
quatr^  enfants  miueurs.  awquels  k  demT„?'       T 
qnalit.a.t6  nomm^e  tu'trice  Hasi^tetbritsn 
cette  quality  elle  a  re^u  de  la  dfifenderesse  un  comt  1  T 
2  J^niatratiou  de  la  succession  de  f^^rS^ 

La  succession  y  est  d6bit6e  de  divers  plaoemenf.  ^ 
entry  autres  des  sommes  suivantes .—    "  P'*^°»««*»  et 

« 

^'.-Sr??^^'t ♦2.916.81    ' 

_    ^       ^.      Mde.  Joseph  Bouchard 8,00000 

Succession  Philips......... lolJjiJj 
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muudtt  la  Ktforiiiatioii  iM)ur  lu  riUNUii  quo  loi  NomiiioM  y 
port^B  iruumioiit  ptis  6t6  plac6vH  t(>t  qii'indiqa^,  qu'il 
n'oxiHtt^  un  fait  auruu  plaeemuni  tie  cutte  iiuturu,  i*t  quo 
t;eH  HoinmoM  ont  6t6  p«rtlu««ir  P<>ur  lu  Hu<-(r«>flflioii  par  la  116- 
gliKuuti)  ^ruHsidn*  ot  inuuvaitiM  adininiMliPutiun  du  ladiluii- 
der«HB»«  L'iu.'tion  roiiclut  do  plus  a  «!v  qu'il  Hpit  d(tclur6 
que  lujtutria*  dt!miUid«'ro8Hc,  uHNiNt^o  du  ciirateur  k  lu  Bub- 
atitutioii  crWu'  iwur  h  tu'tn  appurtonant  tk  Georgn  H.  Low, 
a  droit  A  la  putiNCHHion  ot  adiniuiHtrutiou,.do,ev«tiurn,  ut 
quo  la  d^fondoroHHo  Hoit  condamiide  h  lo  lour  n|ly|l.ettro,  y 
compriM  lo  tiers  dos  |17.014.11,  ci-haut  montiof^fet'S- 

Le  promior  plaidpyor  A  i;etto  action  «^8t  uiio  d^onso  on 
droit  par  laquello  la  dsrondi^russo  pr6tond  quo  les  ehfuuts 
mineurs,  grov^  do  HubHtitution  s'ib  d6c(^dout  ayant  lour 
majority,  n'ont  pas  droit  k  la  possossion  dv  lour  part  qui 
doit  roster  enini  los  mains  dos.administratonrs  juBqn'4 
raccomplisst^meiit  do  toutos  les  dianw^i^^^  ^^  tostamunt. 

Oetto  d6fonse  en  droit  a  6t6  ronv<j{Pt»'  par  la  Oour  Snp6- 
riouro  ;  je  crois  co  jngomout  bion  fondfe  ot  cou  forme  aux 
dispositions  cit6«'s  dn  testament  quant  aux  enfants  oncoro 
on  minorite, — encore  partant  grov6s  de  substitutiota »  mais 
durant  le  proc^  I'ain^e  des  enfants  est  do^^enne  majoure, 
et  a  repris  en  son  propre  nom  I'instance  commen«6o  '^our  ^ 
olio  par  sa  tutrice.  Aux  tormes  du  testament  ello  no  se 
trouve  plus  grev6e  de  substitution,  mais  bien  propri6tair6 
incommutable  d^  sa  part,  et  ayant  en  consequence  d^it  k 
la  possession  de  cette  part,  '  Son  droit  n'edt,  il  est  vrai, 
devenu  ouvert  que  dopuis  la  date  do  I'institution  de  Tac- 
tion, mais  la  d^fenderosse  a  d^lar^dans  son  fjaotum  page 
11,  (m^llo  n'a  pas  d*objection  k  Ini  remettre  cette  part  et 
11  ,n*y  a  plus  lieu  k  litige  sur  ce  point. 

Quant  aux  autres  enfants  encore  mineurs  lis  n'ont  pas, 
il  est  vrai,  droit  k  la  ipKissession.  S'ils  menrent  en  minority 
la  substitution  quant  4  leurs  parts  respectives  prend  son 
eifet ;  mais  ils  ont  droit  de  faire  d6clarer  incorrects  les 
comptes  qui  leur  ont  6t6  rondus,  et  de  faire  declarer  des 
mainteuant  qud  le  montant  qui  doit  .leur  revenir  k  leur 
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fwit  nin^  m«>Hnru  (X>ns(*rvatoiru  ((ui  appartiout  k  totit 
grov6  d«  MubNtitution. 

Quont  au  plaidoyor  dVxcuption  prodnit  par  la  dAf«m- 
deruMO  il  Houldvo  U  Veritable  qm-ntion  du  prfi«nt  litige; 
il  y  o«t  dit  en  Hubiit^K  o  quo  daiis  hy  coura  du  son  admin- 
istration la  d6f«Mid«r»<88«  n  employfi  ooinniu  son  notairjj, 
Ja«.  8.  llnntor.  auquul  aIIo  a,  dans  1«  (.ours  ordinaire  d«'B 
urtain'M,  romis  l«)s  divi'rsos  sommos  jwrtCM's  auz  items  at- 
taqute,  que  Hnntor  s'est  appropri6  ces  argents,  et  que  s'ils 
sont  i>erdns,  o'est  sans  la  faute  de  la  dfifendenwie  qui  a 
apportfi  k  son'administration  tons  1^  soius,  I'attention  et 
la  prudence  d'un  bon  p^re  do  famille ;  qu'elle  nVst  pas 
tenue  an  dm,  et  qu'ellein'eHt  pus  partant  responsable  de 
la  perto  r6sultanfc  des  d6ft»lcations  de  Hunter. 

Oest  sur  c-es  plaidoyera  que  l'enqu«te  k  6tt  laite  et  que 
par  le  jugement  de  la  Oour  S^p^rieure  la  dfefenderesse  a 
6t6  d6clar6e  responsaBle  et  le  compte  rtformfi  enyportant 
au  d6bit  los  ll'7.914.11  prises  par  Hunteiv 

Hunter  est  mainteriant  ajglx  Btfl^-Unis.     H  y  a  6t6  en- 
tondu  comme  t6moin  et  laconte  comment  il  a  pu  tromper 
la  dfifendoresse.    De  fon  tfimoignage,  et  du  reste  de  la 
preuve  faite  dans  la  cause,  il  rfesulte  que  lors  du  pr6tendn 
pr6t  d  Rousselle,  Hunter  avait  proposfi  k  Mde.  Lawford 
de  faire  ce  placement,  qu'elle  y  avAit  consenti'sur  les  rer 
prfisentationa  de  Hunter  que  le  placement  Staii  avan- 
tageux :  que  Hunter  lui  avait  prfaentfi  et  fait  signer  ce 
qu'il  lui  disaitdtre  un  projet  d'acte  d'obligation  hon  signd 
par  le  dfebitpur,  et  que  sur  ce  I'appelante  lui  avait  remis 
son  chdque  k  I'ordte  de  lui  Hunter  pour  le  montant  de  ce 
pr6tendu  acte  d'obligation.    L'acte  n'a  jamais  6t6  sign6 
par  le  d6biteur,  nous  ne  savons  mdine  pas  si  Hunter  lla^ 
jamais  vu  ensuite,  mais  il  a  dncaiss6  et  gardfi  pour  lui  le 
montant  du  cheque  qu'il  avait  refu. 

La  transaction  Bouchard  est  diflR§rente.  Bouchard  devait 
en  r§alit6  k  I'appelante  en  sa  qualit6  d'administratrice  une 
aommede  18,000.00,  et  le  terme  de  paiement  6tant  devenQ 
6chu,  Hunter  rappela  ce  fait  k  la  ddfenderesse,  lui  repiel 
■enta  que  le  placement  6tait  avantai^ux,  gn'il  fitait  d/^wf . 
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■«irp  d'on  paMifr  nn  »t^i(\  avoo  Doarihard.  Rn  flflet  11 
lui  prlfloiittt'iiii  |iK't(<ii(Iu  arte  <lu  rontiiiualioti  do  I'hypo- 
ihi><iAiS  quu.BUdti.  fAwford  ai^na  N»na  lirw.  f/nUi  Atalt 
one  quitUn(^«  Ifi^ur  l«  montant  du,  et,  taaiii  di^  c*)  docu- 
ment, Kmitor  t(^nl  U>  mnntant  do  Ikuuhard  «»t  la  ffarda. 
C6p«*tidaiil  I'hypoth^quo  n  M6  radiA«  an  nmyon  la  quit- 
Un(*«  ainni  «ign6o  par  la  d^iVnd«ri^HMu. 

LafTairH  Clarke  tmi  uno  obligation  iii|^n^o  par  la  dCtfen* 
doroiiae  et  pour  1«  montant  d«  la<iu(dlH  i<Uuadonn6  aon    . 
ch^quQ  k  Ilantor  dana  lua  mdmoa  dn^onNtanrtm  «l  avoo  le  , 
in«m«  rfeaultat  qu'ello  I'avait  fait  pour  TafFairH  RoumflUo.    ' 

Quant  A  raltairu  Philipa  ellu  ae  pr6flentu  aoua  dea  oir> 
oonatancna  un  pen  difl%rentoa. 

Hantor  avait  ropriaentd  A  I'appolanto  quij  pouvait  aveo  , 
avantago  pla«^or  pour  ullo  $20,000.00,  en  obtenant  lUie 
aubrogation  pour  antant  dA  par  la  aurcwaaion  Philipa 
par  privilege  ot  hypoth^que  sur  dear-iimmiHiblua  dont  la 
valear  aaanrait  lo  placement.  II  fit  aignor  |>ar  Mde.  Law- 
ford  un  projet  d'aote  do  aubrogation,  et  reyut  d'ello  encore 
un  ohdqu^  pobr  le  montant  enii^r.  L'acio  ainai  eignd  ' 
oontenait,  il  «8t  vrai,  uno  subrogation,  main  pour  $9,002.70, 
au  lion  de  $20,000.00,  et  cette  Ibis  encore  Hunter  encaissa 
lea  $20,000..00,  en  paya  $9,002.70,  male  garda  ]/»  balance 
de  $10,997.80. 

Il  eat  6tabli  q6e  Hunter  6tait  un  ancien  ami  de  la  famille 

Low,  (ju'il  avait  d  Montreal  une  cliontdlo  dea  plus  ^tenduea, 

et  que  jnsqu'A  sa  fuite  aux  Etats^UniR,  il  jouiaaait  d'une 

^grande  reputation  de  probit^^oj^poHH^dait  la  confiance  et 

I'eatime  de  toui.  ^  ^    "  -— ^_   ^   -      -    -       ^-^ 

La  preuve  ^  noua  montre  ausHi,  que  c'est  de  la  part  dea 
prfiteurs  une  t^ntume  de  donnor  au  notaire  inatrumentant 
an  cheque  k  son  ordre  pour  le  montant  de  I'hypothdque  „ 
dtre  constitufee,  et  que  dans  les  circonstances  la  d6fende- 
resse  seule  adniinisjtTatrice  et  devant  n^cessairoment  se 
confier  k  quelqii'un  :  et  enfin  qu'en  donn^^lt  8«i  fifeAquM. 
k  rordrejdu  nbtaire.elle  n'avait  fait  que  ceque  la  plnpari 
des  genii  font  daHs  radminia^zation  de  leurs  affaires. 

De  ce  laui  pr6c6de  rSsnltet-t-U  responsabilit6  ? 

L'qd  coUpruudquu  les  nglejs  etADllM  poUFieri^uyoi^ 
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•t  U  rMpoiiMAbilit^^  <1«<«  oi^Hiuttmn  t(«Utii<uiUinMi  iin  p«m- 
v»iit«tn«  appliqa^fg  tax  admiiiiitrsUmra  on  adAi-coin^ 
iniiwHm^  «ia'av«u!  doM  ii>(KliHo«tioni  coMiidArablo*. 

lA-m  r«^|i)H  N|>«(Mal«*N  da  maiulat,  quoiquo  aiialogntw,  nn 
■out  pan  iioii  pliiH  applic!ttbli«M  daiiN  lour  itiUigriUi.    Toul«'ii 
tUnx,   pmvtmt  miwiulant  HT^^  ntiU^n  daiiM  Tappr^^aaUou    " 
de  IVttwndue  d«  la  r«iipoiuabilit6  d«  ia  d6r«uid«irnii««. 
^^  D.unol<>mbo  notu  dit,  (vol.  xiii,  p.  41):—"  L*ox6oatiou 
'•  t4«tftiu«iitttir«  ent  un.  Wmoignaffo  do  ooiifian«io  peraon- 
"  n«ll«,   ot  rox6out«mr  n«»  pout  pan  to  sulwtituer,  so  sub- 
'•  d6l6ffaer,  <IiHait  Uioatd  (Part.  II.  No.  02)  un«  autre  per- 
••  ionne,  k  moin«  quo  U,  t««tat«ur  no  I'y  ait  autoriii6  (comp. 
•|  art.  108i2, 1994).     II  n'ou  faut  pan  toutofois  tjonclure  que 
^'  I'ox^outour  Hoit  touu  d'agir  on  porwnn.s  aam  pouvoir   g 
•*  Be  fairo  aidor  par  un  nUndatairo,  co  qui  8«rait  uno  ox- 
'•  agdrrttion.    Il  pout  doao,  en  effet,  accomplir,    par   an 
"  fond«  do  procuration,  leu  dovoirs  qui  lui  iont  impost 
••  par  lo  tostamont ;  il  n'y  a  1&  qu'une  simplo  d6l6gation 
"  d>oti(w  qui  implique  toujoun  la  mrveUtance  et  la  direction 
"  de  Vex^teur  iui-m^me,  et  qui  n'affaiblU  nuUement  m  n$- 
"  ponsabilUi:* 

A|  plus  forto  ruison  la  dfifendoroawj  a-t-elle  dA,  avec  los 
pouVoirs  prosquo  illimit68  que  lui  conf6rait  le  testament, 
Be  Bubstituor,  so  subdfelfeguer  une  ou  pldsiours  autres 
personnes.'  Ello  en  a  choisi  uno  en  qui  olle  avait  conB- 
«n0e,  en  qui  tout  le  public  avait  coaHanqe,  et  elle  lui  ik 
Gommuniqud  ses  pouvoirs.  ,1 

EUe  nous  dit  qu'en  s'en  rnjjportant  k  Hunter  tftnt  Bur  le 
contenu  des  actes  qu'il  lui  pr68entait,  et  qu'elle  signait 
sans  leslire,  que  pour  le  poienient  aux  emprunteurs  des 
sommos  qu'elle  lui  remettftit  par  des  chAques  ik  son  ordre.  ■ 
sans  plus  jamais  ensuite  s'enquferir  de  ce  que  Hunter 
avait  ou  n'avait  pas  fait  de  ces  argents,  elle  n'a  fait  due 
ce  que  d'autres  font.  C'est  possible,  et  de  fait  il  est/?rai 
que  cet  usage  existe ;  mais  do  ce  que  d'oijiinaire  lesy^ens 
sont  peu  soi^neux  de  lours  int6r6ts,  et  qu6,  soit  en  /aisoh 
d  une  confiauQo  srimgle,  soit  par  nfigligence  ou  indblence 
naturelle^8;|il]ffgBi  mieui  riHguftt  dtf  pBrdro  lout  Lgeul 
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Iii  prudence  la  plus  ordinaire,  il  ne  r^sulte  pas  que  celni 
^qni  administre  le  bien  d'autrui  soit  en  droit  de  risquer 
pour  les  mdmes  raisons  la  perte  dn  bienqu'il  administre. 
L'nsage  invoqn6  est  un  usage  abusif,   et  le   bon  admi-; 
nistrateuT  ne  pent  le  suivre. 

L'emploi  de  Hunter  6tait  une  d6l6gatioli  de  pouvoirs 

'  'pour  payer  I'argent.    O'dtait  aussi  la  remise  d'argent  4 

'  un   notaire  pour  payer  cet  argent   contre  jvaleur  re^ue, 

~  sans  mdme  s'enqu6rir  si  les  actes  Maient  sign^s  ]^ar  I'autre 

partie,  et  si  en  r6alit6  il  y  avait  cette  valeur  re^fue.  G'6tait 

encore  la  signature  de  projets  d'acte  sans  le»  lire,  ni  savoir 

ce  qu'ilsj  contenaient  autrement  que  par  1^  parole  du  no- 

tair^tg|rt' 1ft  remise  ^^H'argentau  notaire  sur  cette  simple 

assipumcia  de  sa  part. 

Kiifin  outre  l'emploi  du  notaire  pour  la  passation  de 
Facte  qu'il  devait  recevoir  comme  notaire,  il  y  avait  Tem- 
ploi  d'un  pr^posd  volontairement  chpisi,  le.i>ouyoir  de  lui 
donner  des  instructions'  et  des  ordres  sur  )a  manidre  d'ac; 
compHr  la  mission  qui  lui  dtait  confine.     1/^ 

2o.  Sourdat,  responsabili^^,  p.  18>S,  dit  q(ue  dans  ces  cad 
si  ypus  avez  pu  le  contrdler  yous  6tes  responsable,  et  vide 
p.  19S,  et  seq,  ou  il  dtdblit  que  la  raison  de  decider  qu'll 
n'y  a  pas  responsabilitd  rSsultftnt  du  fait  de  I'officier 
ministdriel,  est  Timpossibilii^e  Ift  surydillance. 

Vide  Sirey  &  G|l>ert  sur  Art^;  1884.  Nps.  It8,^80, 181  et 
212. 

Kotre  article  1054  eb^  le  m^me,  et!l/y  aparit6de  raispn 
pour  I'application  de  oette  opinion  :—Siiey,  68-2-816, 
Secher  4*  Cfabori ;  Sirey,  14r-2t^4l,  P^il  4*  J^aiUant ;  Sirey, 
4fH-2-661. 

Harold  Sf  Corporation  de  itfon/rM^  L.G.L.  J.,  p.  88,  n'est 
que  rapplication,  dn  ^^principe/qne  lorsque  le  cotl&met- 
lant  a  gard6  le  contrdle  ou  la  sunreillance  de  .Facte  & 
faire,il  est  responsable,  pour  la  raison  que  la  chose  a  d4  6tre 
faite  en  execution  de  ses  ordres,  ou  pour  le  mmns  parcp- 
qu'il  ne  I'a  pas  dirig§e  quand  il  aurait  pu  et  dn  le  faire. 

Et  toi^t  ceci  s'appUqne  &  la  prteepte  cause  dans  les  cir- 
ronstan^^  que  nbus  avnuB  vupWi 


Mais  si  Ton  y  ajoute  que  noh  seulement  la  d^fenderesse 
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aprds  avoir  librenaent  fait  le  choix  de  Hitilter  comteC^acQi 
commettiniit,  avec  le  pouvoir  et  le  devoirlde  lul  donner 
des  instructions  et  de  voir  k  ce  que  ces  instr^ictions  fussent 
suivies,  et  ne  I'ayant  pas  fait,  et  l^croyant  sur  parole  I'a 
,  lai886  agir  4  sa  guise  sans  contr61e  ni  surveillance  aucune, 
mais  encore  (tfimoignage  de  Hunter,  page  10),  a  partag6 
avec  lui  les  1160.00,  de  salaire  annuel  qu'elle  lui  payait 
pour  agir  comme  agent  de  la  succession,  et  qu'elle  a  fait 
ipn  profit  d'autant,  nous  sommes  forc6s  d'admettre  une 
n6gligence  tenement  grossidre  des  inter^ts  qui  lui  6taient 
confi6s,  qu^efie  i;^vitait  la  fraude  commise.  G'^tait  une 
conmvence  on^mi^e  demi-cQmplicit6  I6gale  avec  le  d6- 
falcataire,  et  la  responsabilitfi  de  la  perte  ^n  devient  une 
consequence  n6cessaire. 

Je  ne  puis  qu'exprimer  mo&  regret  de  la  positibn  faiitf 
k  Mde.  Lawford,  mais  nous  ne  pouvons  faire  supporter 
par  les  enfants  la  perte  qui  r6sulte  d'une  n6gligence  que 
Ton  ne  pent  tenter  d'exouserque  par  l'all6gation  de  I'in- 
conscience  rfesultant  d'une  c^nfiance  tellement  aveugle 
qu'elle  en  devient  coupable.  Et  nous  devons  de  plus  con- 
—  «id6rer  que  si,  dans  les  circonstances  de  cette  cause,  nous 
declarons  qu'il  n'y  a  pas  responsabilitfi,  et  que  I'adminis- 
trateur  pent  sans  les  lire  signer  les  actes  les  plus  impor-; 
tants,  dtttiner  des  quittances  sans  savoir  qu'il  lefait,  signer 
des  cheques  pour  des  somn^ies  doubles  de  ce  que  sont  les 
actes  sans  autrement  s'enqu6rir  de  leur  contenu  4ue  par 
c  la  parole  de  celui  qui  re9«U'aTgent,  et  ne  plus  ensuite 
8  inqm6ter  de  ce  qu'est  devenul 'argent  do  la  succession, 
il  n'y  aurait  plus  jamais  de  Wponsabilitg  possible,  pt  ' 
taudrait  autant  renoncer  de  stti^e  k  I'administration  des 
successions. 

"v        ^-^^  V/"      Judgment  confirmed. 

AbboUs^mpbell  Sf  MeredOh,  attorneys  for  appellant. 

I<?/feur  4- ^»e/fe,  attorneys  for  respondent. 
■  ■■•   ■    (J.K.)     /•       • 
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January  28,  1889. 
-  Coram  Dorion,  Oh".  J.,  Tessikr,  Cross,  Boss£,  J  J.' 

THE  EASTERN  TOWNSHIPS  BANK, 

';  {Plainlifis  in  Court  below), 

r  Appellants; 

AND- 

™       JULIUS  W.  BISHOP  ET  AL.,  '"^: 

{DefendaiUs  in  Court  Mow), 

r  Respondents^ 

«  ■  '    •      ■,■■■'. 

Fraud  nnd  simt^ion — I^rivate  torUing^Iiegistration. 

HBi.b :— 1.  That  on  onerous  deed  of  ccmveyanoe  of.  real  estate  followed 
by  poBsesstoiir)sWtt(^notbe  set  aside^  the  suit  of  a  chirograpbary 
creditot'  i^  fraudhlentv^d  siinul||ttell,  where  the  transferor  was  per* 
fectly  solvent  at  the  timd^Wideed  was  made,  though  his  circSm- 
stances  became  embarrasseobefi^  ,tbe  same  was  registered,  four 

'     /years  subsequently. 

2. /That  the  date  of  the  deed,  which  was  tmu'ieisM  privt,  might  be  estab* 

/   lished  against  a  third  party  by  legal  imof,  amN^as  so  proved  in  the 

^    present  case. 

AppEiL  from  a  judgment  of  the  Suj^erior  Oourt,  dis- 
trict of  St.  Francis  (Brooks,  J.),  March  81,  l88'7. 

The  following  was  the  judgment  of  the  Court  beloW  k^ 

"  The  Court,  etc.. rn; 

"  Considering  that  plaintiffs  have  failed  to  prove  the 
material  allegations,  of  their  declaration,  and  particularly 
that 'the  deed  of  sale  mentioned  by  them  in  their  declara- 
tion between  the  defendants,  purporting  to  bear  date,  and 
to  have  been  executed  on  the  28rd  of  December,  1880,  and 
fi;  registered  on  the  19th  of  February,  1886,  was  fraudulent 
or  simulated,  or  was  made  with  intent  to  defraftd 
tiff; 

"  And  considering  that  it  is  proved  that  said  deed  Was 
actually  nude  and  signed  on  the  day  the  same  bears  date, 
and  t&at  n  was  not  ante-dated,  and  that  one  of  the  sub- 
flcribiag  pftrtiffl  theretQ,  to  wit ;  Rpbefina  H.  Jonkowon, 
died  on  the  12th  of  June,  1888;  that  said  Paul  Wilsoi 
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Bishop  is  not  shewn  to  have  been,  either  at  the  date  said 
deed  was  in  fact  exccnted,  nor  at  the  date  of  the  decease 
of  his  wife,  in  embarrassed  circamstances,  but  was  in 
good  credit,  and  competent  to  make  said  deed ;  that  the 
same  was  followed  by  tradition  and  delivery,  was  not  se- 
cret, or  attempted  to  be  kept  secret,  but  was  followed  by 
'  open  and  pqblic  possession ;  that  it  was  made  in  good 
faith,  and'  not  with  intent  to  defraud  plaintiffs,  and  is  not 
shown  to  hav^  been  made  in  contravention  of  the  provi- 
sions of  Sectioii  6.  of  title  8rd  of  the  Oivil  Godei;  that  de. 
febdant,  Jnlitts  W.  Bishop,  is  not  shown  to  have  had  any 
lowledge  of  any  indebtedness  to  plaintiffs  by  defendant 
?aTil  W.  Bishop ;  that  plaintiffs  have  not  shown  any  legal 
right  or  interest  in  seeking  to  set  aside  said-deed  ;  that, 
although  said  deed  was  not  enregistered  ul^til  the  19th  of 
February,  1885,  it  cannot,  by  reason  of  anyll^ing  alleged 
in  plaintiffs'  declaration,  bd  declared  of  no  effect  as  against 
plaintiffs,  who  have  shewn  no  real  rights  upon  the  realty 
conveyed  by  said  deed,  but  only  becamT  chirographic 
creditors  of  defendant,  Paul  W.  Bishop,  and  so  became 
after  the  delivery  of  the  possession  of  t)ie  realty  mention- 
ed in  the  deed  from  defendant,  Paul  W  .^Bishop  to  Julius 
W.  Bishop ;  that  plaintiffs  have  not  in  any  event  any  in- 
terest and  rights  with  regard  to  said  realt^,  except  as 
they  could  urge  the  sam6  against  defendant,  Paul  W. 
Bishop,  who  parted  when  solvent  and  congipetent  to  do 
80,  by  onerous  deed,  with  all  his  rights  of  property  there- 
in, and  the  plain^fis  cannot  by  reason  ,ot  anything  allege 
ed  or  proved  by  them!;  be  entitlcJd  to  the  conclusions  of 
the  declaration ;  doth  in  .consequence  dismiss  plaintiffs* 
Action  with^  costs,  i^istraits,  etc."      .  » 

A  oumilar  judgment  was  rendered  in  the  case  of  the 
Bank  against  the  other  son  Dardanus  H.  Bishop,  which 
was  similar.  The  two^peals  were  heard  together,  and 
disposed  of  by  the  same  decisioi 

Nov.  28-1888.]     ..   ' 
W.  mOe.  ^.  g.  for  the  appellants  :—        ^ 
The  present  appeal  is  Irbm  a  judgment  rendered  in 
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one  of  two  causes,  which  are   ahnost  similar  in  every 
,  respect.  ^  . 

On  the  19th  February,  1886,  two  deeds  of  sale  were  re- 
gisteredjin  the  registry  office  for  the  county  of  Wolfe,  by 
means  of  which  the  defendant,  Paul  W.  Bishop,  divided 
his  farm  into  two  portions,  conveying  one>  portion /to^ his 
son,  Julius  W.  Bishop,  and  by  the  other  deed  another 
'  portion  to  his  son,  Dardanus  H.  Bishop. 

The  actions  are  taken  to  set  aside  these  two  deeds,  as 
being  fraudulent  and  simulated,  and. as  having  been  re- 
gistere4  with  intent  to  dafi?««d  the  plaintiffs,  who  are 
■  creditors  of  Paul  W.  .Bishop.  V  ' 

One  of  the  suits  is  against  the  father,  Paul  W.  Bis^iop, 
•and  his  son,  Jilius  W.  Bishop :— the  second  is  against 
the  father  and  the  other  son,  Dardanus  H.  Bishop.    The 
declaration  and  pleadings  in  each  case  are  identical  ;\and 
the  evidence  is  similar,  except,  that  in  the  cais^  agaipst 
Dardanus  H.  Bishop,   he   has  made  use  of  hi^  brother 
Julius,  as  a  witness. 
At  the  date  mentioned,  February  19th,  1885,  the  defend 
-  dant,  Paul  W,  bishop,  the  vendor  in  both  deeds,  was  e«\ 
Mat  de  eUconJUure.     He  had  suspended  payment  for  some 
time  previously,  and  was  sued  in  four  different  cases  in 
the  Superior  Court  for  sums  of  between  $200  and  #400, 
in  each  case.  *       \    ^  .' 

The  land  in  question,  is  a  valnaye  farm  properly  in 
the  Township  of  Dudswell.  The  father,  Paul  W.  Bishop, 
a  man  about  60  years  of  age,  wasf  bom  upon  it,  haij  lived 
on  it  all  his  life,  and  is  there  still.  He  was  always  Icioked 
upon  as  one  of  the  prominent  and  leading  men  in\he 
township,  enjoyed  good  credit,  and  repsttrted  to  be,  if  n^ 
wealthy,  possessed  of  abundant  means  The  records  of 
the  county  Registry  office  up  to  February  19th,  1886, 
showed  him  to  be  the  owner  of  the  property. 

The  first  suit  instituted  against  him,  appeared  to  be  on 
the  4th  February,  1885,  by  the  plaintiffs.    ' 

The  deeds  In  question  were  sWom  to  and  regist^ed 
fm  th<^  TPfrb^  of^4hitt-mnnth  r  andAt^conwre,  by  tho  JTure^ 
judgments  could  be  obtained,  the  two  sons,  Julius  and 
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Dardanns,  appear^cKfM  \)ie  registered  owners  of  the  pro- 
perty.       -  - 

After  all  other  property  had  been  discussed,  the  pre- 
sent suits  were  taken  to  set  these  deeds  aside. 

The  deeds  are  private  wrUmgs,  faring  datQ  December 
28rd,  1880,  and  the  answer  to  the  action  is  that  they  were 
,,  really  executed  at  that  date,  and  that  they  have  a  posi- 
tive date  against  all  third  parties  as  far  back,  at  least  as 
1888,  inasmuch  as  they  are  signed  by  the  late  Mrs.  P.  W. 
Bishop,   who  intervened  in  them,  and  renounced  her 

-  dower.  '■■.■-  .„'■  ;■    ;-'  ■■  '.      ■  -■'*■■-■,':'  ■'•'<'-■■'■  \ 

The  plaintiffs  admit  that  the  deeds  were  wrUten  a^^ 
signed  By  the  family  in  December,  1880.         ^^  ]^ 

With  this  adfnission  th6  defendants  argue  that  the  pro^,^ 
perty  was  in  reality  transferred,  and  became  vested  af 
that  date  in  the  two  sons,  and  that  the  OQly  question  to 
be  determined  is,  as  to  the  legal  effect  of  non-enregistra- 
tipn  until  February  I9th,  1885.  They  urge  that  the  . 
plaintiffs  were  not  creditors  in  December,  1880,  and  have 
no  right  to  attadk  what  was  then  done.    They  contend 

-  that  the  only  penalty  of  non-registration  would  be  to  give 
j;n'iority  to  other  rights,  which  in  the  meantime  might  be 
registered,  and  tfiat  as  plaintiff  have  no  registered  claim 
they^re  without  interest  or  right  of  action. 

, .    The  appellants  attack  'these  deeds  as  simulated,  and 
contend  that  tU^ir  productioQ,  publication  and  registra- 
.  tion  in  February,  1885,  is  in  b^  faifth,  a  fraud  upon  the^ 

creditors  of  F!  W^Bishop ;  and  they<treat  the  want  of  re- 
.  gistration  for  upwftrds1)f  four  years,  and  the  concealment 
.of  these  deeds  by  the  fdmily  for  that  length  oC  time,  as 
one  of  the  circumstanced  tending  to  establish  the  fraud. ' 
Tke  making  of' the  deeds  in  1880  was  not  followed  by 
X    any  possession  which  can  sustain  the  idea  of  their  being 
\  genuine.  •'  /'       , 

\    The  defendants  made  a  strenuous  effort  at  enguile  to 
show  change  of  possession  after  1880,  by  producing  the 
Secretary^i^arapLM  the  Municipality,  with  the  valna- 
"~tienTdiiii«-   From-tifeie8»4ti^peaTed  &atthe  nam     of  fif= 
ther  wd  soiia  were  all  on  the  roll,  a^  proprietors. ,  The 
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Secretary  and  vdiuatorg,  examined  as  WitnesBeB,  and  en- 
deavoring  to  account  for  the  preson.^o  of  the  ftitheT-s  name; 
said  it  was  a  commote  thing  to  put  a  il^atfs  niMne  on;in 
order  to  qualify  himak^a  votef,  without  his  being  actual- 
ly j>roprietor  ;  in  other  Words,  it  Was  a^common  thing  to 
perpetrate  a  IVaud  on  theM^lectorato  of  the  county,  and 
that  these  parties  had^doio  sO  in  putting  the  father's 
<■  name  on,  after  \%^r^  ,  „  ; 

That  the  delendants  were  in  bad  faith  in  offering  this 
evidence,  is  made  apparent  by  the  plaintiffs  producing 
fn  rebuttal,  certified  extracts  from  the  valuation  rolls  in 
force  prior  to  1880,  by  which  it  appeared  thatthe  family 
had  indulged  in  Ihe  same  sharp  practices  long  before  the 
date  of  the  deeds  in  question. 

It  would  appear*  that  these  deeds  never  would  have 
been  registered,' but  for  the  fact  that  suits  were  being 
served  upon  the  father,  whi(^  en<|iingered.  the  property 
standing  in  his  name. 

If  this  kind  of  family  dealing  with  property  is  sane-  ' 
tion^%  law,  there  is  no  safety  fdr^anks,  or  anyone 
els6  in  extending  credit  to  individuals  upon  the  faith  of 
what  is  disclosed  by  the  combined  appearance  of  registry 
office  records  and  physical'  pousession.  Both  are  alike 
deceptive,  and  may  in  this  manner  be  used  with  impu- 
nity for  purposes  of  fraud,  as"  in  this  case. 

These  4)riyate  de^ds  remain  for  four  years  in  the  secret 
hiding  places  of  the  family.  1$  the  sons  get  into  com-, 
mercial  difficulties,  the  property  /is  the  father's.  If  it  is 
the  father  who  increases  his  liabilities  beyond- control^  • 
then  at  the  latest  moment,  when  extric^ition  from  his  em- 
barrassments becomes  impossible,  the  deeds  are  sworn  to 
and  enregistered,  and  the  properly  is  the  sons'. 

H.  B.  Brown,  Q.  C,  fol*  respondents  :—.      ' 
The  sales  were  followed  by  public  possession.    Every 
keat  ^\\  acquainted  with  the  Bisfi^  or  the  locality, 
knew  0f  the  change  of  ownershijp.  ^ 

One  of  the  sons  kept  the  old  house,  and  the  o'theV  bnilt 


a  new  house  on  his  part  of  the  farni. 


/  . 


are  sworn  to 
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There  is  not  a  shred  of  evidence  to  support  the  alloga* 
tions  of  fraud  and  siiknl%tio^.  *^    ,  .  ^ 

Neither  9f  the  conditions  of  the  action  PautienHe  ia  pre; 
sept  in  this  cas^'  ,  .  y 

There  Was  no  design  oi( .intention  of  defrauding  ere-; 
•  ditors,  nor  was  any  creditor  ibjured  or  defrauded.        "O 

There  is  no  evidence  and  Ho  allegation  even  that  P.  W. 
Bishop  was  insolvent  y^hen  the  deed  was  made  or  whei^  <■ 
his  wife  died.  '       y.  \  ,      ^        ', 

.    Crobs,  J.  (for  the  Court) :— 

The  present  is'an  action  brought  by  the  Eastern  Town- 
ships Bank  to  set  aside  a  deed  made  by  Paul  W.  Bishopi 
the  father,  to  his  .son,  Julius  W.  Bishop,  who  are  of 
course,  ma^e  defendants  in  the 'suit,  wmoh  action  \vb^ 
been  dismissed  by  the  Superior  Court,  whose  judgme^' 
is  now  brdl^Efht  in^cfoipstioh  by  the  present  appeal. 

The  appellants  by  their  .declaration  complain  that  on 
the  19th  of  February,  1885,  being  creditors  of  Paul  W. 
Bishop  on  two  promissory  notes  to  the  extent  of  $700,  one 
for  |400  bearing  date  the  18th  October^  1884,  and  another 
for  $800  of  date  the  iTth  November,  1884,  and  .the  re- 
spondent Paul  W.  Bishop  being  then  (the  19th  February, 
1885),  own'&r  of  a  valuable  farm,  he,  with  intent  to  secrete 
hi^  property,  made  a  deed  of  conveyance  thereof  to  his  . 
son,  the  other  respondent,  'Julius  W.  Bishop ;  that  the  ^ 
deed  purported  to  be  made  and  was  made  on  the  2STd^ 
December,  1880,  but  wius  only  authenticated  and  regis-  ,, 
tered  on  the  19th  February,  1885,  at  which  date  the  bi^A 
Paul  W.  Bishop  had  become  insolvent ;  thdt  said,  deed  was 
fraudulettt  and  simulated,  and  made  bd;ween  fat^r  and  ; 
son  with  a  view  to  defraud  the  appellants,  creditors  of 
the  sai^  Paul  W.  Bishop ;  wherefore  the  appellants  con- 
cluded for  the  letting  aside  of  said  deed.     . 

The  respondents  pleaded,  i&rst,  by  a  denial  of  all  the 
plaintiffs'  ajleg^la^s.  Further,  that  the  fanain  question 
was  really  sold  byi  jRaul  W.  Bishop,  the  father,  to  his  son, 
JulluB  W.  Bishop,  on^htia  28rd  December,  1880 ;  that  the 
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lowed  by  pablic!  poHBossion  of  Julius  W.  Bishop ;  and, 
moreovtir,  although  ox«H;ut«d  una  teing  prM,  or  beiorc 
witu«880ij,  had  novtirthuh^BQ  auquired  an  authentic  datf 
by  the  signi^turo  of  th«  wife  of  Paul  W.  Bishop,  a  party 
to  the  doed,  who  had  died  on  tho  12th  June,  1888,  lon^ 
before  the  debt  had  b«5en  incurred  in  favor  ol"  appellantH ; 
that  the  sale  was  madt^  in  good  faith  at  a  time  when 
Julius  W.  Bishop  was  perfetitly  solvent ;  that  the  failun) 
tq  register  tht)  deed  was  through  ignorance  and  i\eglecl, 
and  an  objection  on  this  ground,  wasvnot  available  in 
favor  of  a  chirography  creditor. ,    •>' 

The  deed  was  produced,  bearing  date  as  alleged  in  the 
plea,  attested  by  two  witnesses'  both  of  whom  have  been 
examined  as  witnes'ses  and  swear  to  its  execution  at  the 
time  it  bears  datti,  signed  ^also  by  Mrs,  P.  Bishop,  then 
living,  with  proof  of  her  death  on  the  12th  June,  1888,  as 
to  the  eJBTeet  of  which  see  CO.  Art.  1226.    Julius  signed 
with  his  right  hand,  whicli  he  lost  next  year  by  a  thrash- 
ing mill.    The  deed  to  Julius  was  of  half  the  farm  owned 
by  thei  father,  the  other  half  being  at  the  same  tjlme  deeded 
to  his  other  soji,  Dardanns  H.  Bishop,  each  being  subject 
to  a  rient  of  |76  annually  to  Paul  W.  Bishop,  a  kind  of 
family  arrangement  not  unnstial.^  in  the  country,  and 
quite  natural  to  be  claimed  by  sons  then  of  the  respec- 
■^tive  ages  of  29  and  81  years,  when  they  might  be  ex- 
pected to  look  out  for  separate  Oi^tablishments  for  them- 
selves.    It  is  shown  that  Paul  W.  Bishop  wais  at  the  time 
solvent  and  in  Comfortable  jcircumstances.     In  January, 
1880^  h$  sold  a  property  to  one  MoKeon  for  tS.QOO.'haU 
cash,  the  other  half  paid  within  two  years. '    He  had 
money  to  lend,  and  it  is  also  shown  that  he  had  no  diffi- 
culties until  recent  years,  when  he  became  mixed  up 
with    some  unfortunate  transactions  in    bark,  out   of 
.,  which  grew  the  liability  in  favor  of  the  bank,  oh  which 
'^   .they  base  their  present  demand,  a'  liability  clearly  eatab 
,  ylished,  and  which  would  give  them  recourse  if  Paul  W. 
Bishop  had  fraudulently  alienated  his  property  to  their 
■  prejudice.     We  do  not,  however,  find  that  tbelre  is  any 
proof  of  either  ftatiid  or  aimnlation  in  tha  Haftd  inipugn4td 
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Alter  ii;M«eotttion  Julias  W  Bishop  built  Jiinwelf  u  roui- 
(leiUj^  oi\tho  property ;  hJH  imm«)  wuti/mtured  on  the 
an8»NiHjmeut  roll  uh  an  ownor;  hfi  wum  reputed  and  well 
knoW  »«  an  owner:  Have  as  not  htjing  rogistered,  no 
sni^ti^t  waH  made  of  the  existente  oKtho  diKid.  True  there 
WA*  ati  irregularity  in  th»(  ilHsessm^ift  roll,  th^  names  of 
the  father  and  the  two  Hons  /appearing  jointly  as 
owners,  but  at  all  eveniM  JUlius  vft^a  publi(;ly  held 
out  as  owner.  There  was.'a  t^'iroumstiilaoe  of  Paul  W. 
Bishop  eft'ecting  an  insnranee  in  his  6Wl)t.  iMtme.  Thit, 
I  think,  was  on  the  homestead,  but  thift  of  itself  was 
not  sufficient  to  destroy  the"  general  repul^  of  Julius 
being  owner.  \\  »- 

The  merits  of  the  case  being  thus  disposed  or,  *  further 
question  has  been  raised  as  to  the  registration.  It  has 
been  contended  that  the  deed  should  be  set  aside  for 
defect  of  registration  within  thirty  days  of  the  alleged 
bankruptcy  of  Paul  W.  Bishop,  under  Art.  2090,  CO., 
which  declares  without  effect  a  registration  effected 
within  that  time.  But  ttirning  to  Art.  IT,  CO.,  §28,  for  the 
definition  of  bankruptcy,  we  find  that  it  is  the  cpndition 
of  a  trader  who  has  discontin'ued  his  payments  i^  so  lliat 
to  be  brought  within  this  deicriptiooT^ul  W.  Bishop 
would  require  to  be  proved  a  trader  and  to  have  discon- 
tii^ned  his  payments.  I  think  there  fs  no  such  pretension 
precisely  raised  in  this  case,  but  the"  question  does  not 
come  up  here.  The  action  is  to  s^t  aside  the  dee,d,  not  the 
registration.  If  the  registration  is  without  effect,  it  may 
be  contended  that  it  is  without  effect  as  against  a  subse< 
quent  title  with  a  prior  registration  under  Art.  2098,  CO.; 
or  perhaps  the  question  might  come  up  on  the  seizure  of 
the  property.    See  the  opinion  of  C  J.  Sleredith^  in  Drtmm  - 

HalU,  1  Q.L.R.,  p.  146,  that  an  effective  registration 
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might  be-made  even  after  seizure,  and  that  the  seizure  in 
case  of  a  non^trader  creiated  no  presumption  of  insolvency 
against  the  debtor.    At  all  events  the  ^i^^iop  of  the 
validity  of  registration  is  not  within  the-issijies  rused  in^ 
^he  suit. 
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W«  think  the  judgment  orthu,Sa|)«riordoiirt  i»oorre<;t 

Judgment  confirmed^ 


i.T.iuiik    imj  muHt  bo  coufirmud 
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September  28,  1889. 
Coram  Dobion,  Gh.  J.,  Tkssikb,  Okom,  Bajiy,  Bowi,  JJ. 


f  LA  OOMPAGNIE  DE  NAVIGATION  RICHELIEU  & 

ONTARIO 

{Defendant  in  Court  below), 


AND 


APFELt^ANT  ; 


pp" 


JOSEPH  M.  FORTIER  ^ 

{Plaintiff  in  Court  below), 

°  .1  ^ 

Rbspondbnt. 

.fiarrier — Negligence— Presumption— Bill  of  Lading— Bxcep-  _ 
tion — Euidence — Onut  Probandi—Art.  1676,  C.C. 

HmiiO:— 1.  It  is  sufficient  fur  the  sliipperto  prove  |he  raoeption  of  the 
goods  by  tlie  carrier,  and  ttiat  they  liave  not  been  delivered  to  the  oon- 
signiee,  to<pIace  upon  the  carrier  the  harden  of  proving  that  the  loss 
was  caused  by  a  fortuitoua  ev«nt  or  irresiaUble  foroB,  or  hit  ariaea 
nrom  a  defect  in  the  gooda  or  tiling  itself. 

.2.  The  fact  that  the  bill  of  lading  contained  a  clause  exaihpCrng  the  car- 
rier from  responsibility  for  "  the  acta  of  Ood,  tlie  <lnean'a  etiemies. 

'  fire,  and  aH  and  every  the  dai^rs  and  accidents  of  the  seas,  riven 
and  navigation  of  whatsoever  nature  and  kind,"  does  not  neoeasarily 
cast  the  burden  of  proof  onr  the  plaintiff,— so  Jiar,  at  least,  as  to  oblige 
him  to  make  proof  of  the  carrier's  negligence  by  his  evidence  in  chief. 

3.  The  exception  "  dangers  and  accidents  of  the  seas,  rivers  and  navi- 
gation of  whatsoever  nature  and  kind,"  covers  only  such  losses  as  are 
of  an  extraordinary  nature,  or  arise  firom  some  irresistible  force 

^      which  cannot  be  guarded  against  by  tlie  ordinary  exertion  of  hnman 
skill  and  prudence.  "* 

4.  The  sinking  of  a  steamer  at  the  entrance  to  a  canal,  on  a  calm  dear 
night,  was  i>6t  such  an  acddent- - 
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ApPElt  fromf  ft  judg*[i«<rfl  of  the  Superior  Ooart,  MonU  '"•• 

.re»l  (Tait,  J.),  Feb.   18,  IHHH,  maintaining  (he  respond-  n.J\'Jo. 

^.  enr's  aution.    Tte  judgment  of  the  Court  ImIow  frm  it  t£„. 
follows  :•« 


The  Court  etc. 


tiM 


Considering  that  plaintiff  has  proved  the  material 
legationif  of  his  declaration,  and,  particularly,  that  at 
ontreal,  isn  the  80th  of  July,'  1886,  he  stripped  6n  board 
»  *Pa8Hpbrt '  steamer,  belonging  to  defwdants,  a  case 
of  cigars,  Jbf  the  value  of  $197.60.  for  Aenvoysince  to 
Toronto,  to  be  delivered  to  the  consigueos,  Me<isrs.  Adains 
&  Burns,  in  accordance  with  the  bill  of  ladrngjiled'as.  his 
exhibit  Noj  1,  and  that  defendants  failed^to  perform  said 

contract;  

"  Considerinlif  that  deifeiidants  have  failed  to  prove  tfid 
material  allegations  of  their  plea,  and  particularly  that 
the  sinking  of  said-steamer  at  tlie  entrance  of  the  Corn- 
wall Canal  resulted  directly  from  fhe  dangers  tu^  acoi* 
dents  of  the  seas, .  rivers  and  navigation,  or  from  any 
cause  ialling  wjthin  the  exceptions  in  said  bill  of  lading 
contained;  •• 

"  Considering  that  the  night  on  which  th»  accident 
happened  was  a  calm  clear  night,  that  the  entiftice  to 
said  caual  was  clear,  and  that/^e  nsi^al'  lights  were  lit 
and  in  good  order,  and  that  tfa<d  evidence  establishes  that 
the  said  accident  was  proximately  caused^eith^r  (1st)  by 
the  steering  apparatus  of  said  steamer  being  defective,  or 
(2nd)  by  the  unskilfnlnesf  of  those  in  charge  of  her/ for 
whom  defendants  are  responsible,  and  ihat  in  eitheycase  - 
the  defendants  are  responsible,  notwithstanrding  anything  . 
in  said^bill  of  lading  eontained,  and  that  said  acoident  ia 
not  pneSoovered  by  the  exceptions  therein ; 

"  Doth  condemn  (he  defendants  to  deliver  to  plaintiflfs 
goods  of  the  same/h^nre,  quantity,  quality  |md  value  as 
those  mentioned  in  plaintiff's  exhibit  liTo..  2,  being  t|ie 
goods  [delivered/ by  plaintiff  to.theclefendants,  as  afore- 
said,— and  on  their  default  of  so  doing  within  fifteen  days 
fromthotdate/of  the  preawt  jndgment.  th»  Ooort  doth 
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oondomn  tho  dnfnndanta  to  p«y  to  thn  plaJntifTtho  Talab 

o.  ot'thu  Maid  ((cmxIm.  to  wit,  thw  iiaid  Mura  of  |1H7.A0,  witti 

intervMt  thwruoM  from  tho   17th  of  Novombor,  188H,  datu 

of  Horvi<!«  of  proi;oNH,  and  <!Ont«  of  iuit  ditiraitu,  etc"        '    - 

Muy  n,  1889. 1  *       " 

F.  X,  Arc^umfhiuU,  Q.C.,  for  ttppollaiit  :— 
Ija  d^;Uration  de  riutiiii6  all^guait: 

"QaeleSOjuillet  18R({,  il  avait  Iivr6  ik  rappulatile,  & 

Hotitr^al,   Ruivaiit  bill  of  lading  prodait,  unu  caiiiHu  do 

oigaren  valaut  i|li)7.50,  coimign^o  k  Mediini/ Adams  Si 
Barim,  Toronto,  pbar  6tro  transport(ie  par  le  vapear 
^Passport '  appartenant  k  Vappelante,  mau(Buvr6  par  wm 
employds,  et  voy^eant  de  Montreal  k  Toronto  et  ailleurB, 
la  dito  appelante  n'obligeant  k  d6livrer  aax  coDHign'ataires 
p6ar  rintim6,  la  dito  oaisse  en  bon  ordre  ot  bonne  condi- 
tion an  port  do  Toronto ;  que  la  ddfuudoresse  appelante 
n'ayait  paa  rempli  Res  obligations  vis-4-vis  de  I'intimt  et 
qa'elle  n'avait  pas  livr6  la  dite  caisso  de  cigares  anx  dpn* 
signataires  Adams  8c  Barns,  an  port  de  Toronto,  en  bon 
ordre  et  en  bonne  condition  ; , 

"  Que  la  dite  caisse  et  ies  dites  aarohan^Mes,  entij^re- 
ment  d6t6rior6es  par  la  faute  et  Ifi  n6gligen<»  de  I'appe- 
lantcL  ont  6t6  pr^sent^es  anx  consignataires  qui  n'ont  con- 
senti  k  IfB  recevoir  qu'en  autaat  que  cela  ne  pr^jndicierait 
en  rien  nnx  droits  de  I'intim^ ; 

"  Qae  I'appelante  avait  refasd  d'aoc6der  k  cette  demande, 
exigeant  ill6galemunt  nne  acceptation  pure  et  simple ; 

**  Que  rintim6,  par  protdt  fait  k.  Montreal  le  16  ootobre 
1886,  ptotetta  l'appelaa$0  de  la  d6t6Horation  et  se,d6cla* 
rait  pr^t  k  recevoirsons  protM  Ies  ditet  marohandises  ponr 
]es  faireVendre  a  I'encani^t  informait  I'appelante  qn'il  la 
tiendrait  responsable  ponr  la  difference  en  la  valenr  et  le 
montant  de  la  yente  &  I'enoan ;  ' 

■  "  Que  la  dite  appelante  n'ftvait  pas  r£ponda  k  ce 
pTotdt  et^qne  Ies  mftrchandises  6taient  rest^es  en  sa 
possewion; 

"  Que  Ies  marchandues  ne  ponvaient  plus  dtre  vendues 
A  I'encan,  et  qii'elles  n'6taient  pins,  d'ancnne  valenr,  et 
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qno  rapp<tlAntfl  iflvalt  en  payoi^  la  val«nr,  «!o  qa'ullo  avait 
ruTua^  «l  n^gliff^'  do  fairo." 

L'appolanle  a  |>Iai46  A  cwtte  a<!tion  par  un«*  exceptiim 
/>thremjtUnre  fmrjHftttelU  m  tktnt,  jiar  laqnellu  mI1«  alli^ait: 

"  Qu'tiu  efrot,  a  la  <lat«  mt)iitionu6«  tm  la  dfclaration  du 
l'ititim6.  il  ttvftit  MX|>6<liA  A/ Toronto,  par  r«ntr«)mi8e  do 
rapptilauto,  1«)N  inan^handiNdb  d(!orit«}8  ci-duHMua,  ft  qu'uUu 
»'*tait  uugag^u  A  let*  ruudro  A  Umr  adrwMo,  A  Toronto  ; 

"Qu'en  tix«oation  do  aoiil  (M>ntrat,  I'appelauto  avait,  U 
80  juillet  1886.  plaq6A  bo^d  4«  mm  at^iiiner  TaaBport'^ 

,  connign^Hw  A  Toronto  comme 

atipnU;  ontre  lea  ditea  partioa 

dit  intim6  et  prodait  par  lui, 

marked  as  above,  and  are  to  be 

and  condition  at  the  port  qf 

Queen's  enemies,  fire,  and  all  and 

\ts  of  the  seas,  rivers  and  naviga- 

kind  excepted,'  tel  qa'il  appa-  $ 


\ 


IWtkwi 


loa  marchandisea  do  I'inti 

snadit,  maiii  qu'il  avait  £t 

au  connaiai^ment  donii6 

c«  qui  suit,  aa^oir 

delivered  in  the  like  good 

ThroHto,  the  acts  6f  Otid,  A 

everjf  the  dangers  and  acci 

turn  of  whatsoever  nature  a 

raiaaait  an  dit  conn 

-.     "  Que  pendaiil        ^tri^t  de  Montreal  A  Toronto,  dana 

la  nuit  du  80  i*u  al  juillet  1880,  1«  steamboat  J  ^a^aport ' 

qui  transport^it  Ims  ditejt  marchandises,  et^ce,  A  I'^trfee 

da  canal  dt»  Cornwall,  par  auite  d'un  accident  tncontrol- 

able  de  la  navigation,  eti  aana  la  faute  ni  la  n6gligenoe  de 

la  dite  appelante,  avait /coul6  bas,  et  que  par  suite  de  cet 

acci4«nt  les  dites  marcUandises  avaient  6t6  endommag^ ; 

"^««  d'aprds  les  telmes  ci-desaus  relate  du  dit  con- 

^fl^iaseaient,  et  d'aprAA  la  loi  en  pareil  caa,  1 'appelante 

^'6tait  pas  tenue  de  payer  ou  indemniser  I'intimd  qui,  du 

.reit«ftavait  repris  sAa  ditea  marchandises    et  en    avait 

diapos^." 

L'appelanttt  plaid^  aussi  one  defense  en  fait  niant  tons 
lea  yi6gu68  de  la/d6blaration  de  rintim6,  qui  r6pondit 
g6n6ralement  A  ceA  deux  defenses. 

A  I'enqudte  Tintim^  se  contenta  de  prouver  le  d6pdt  de 
sea  mjwehandiseai  lenr  valeur  ©t  leur  non  liyraison  en  Jbon 
ordre,  tel  quo  cob  vena,,  sans  en  anctine  maniAre  tenter  de 
prouver  le  fait  dal6gu6  et  affirmA  par  lui  de  la  faute  et  la 
nAgligence  de  ^'appe^le ;  mtais  I'appeUmte  ayant  fait  sa 
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preave  ^tablissant  clairemont  li0s  faiis  alI6gii6s  dans  son 
exception^  notcM^ment  le  fait  de  l'accid;ent  sans  la  fante  et 
la  negligence  de  sa  part  ou^dti^i  pibrt  de  ses  employes, 
rintim6  obtint  de  recommencer  set  preave,  et  tenta  de 
pronver,  ce  qu'il  aurait  du  faire  an  commencement,  que 
I'accident  6tait  arriv6  par  le  fait,  lai  |aate  et  la  n6gljgence 
de  Tappelante  on  de  ses  employes.  /  '    y,. 

Get  demidre  s'objecta  k  cette  pnTuve  comme  intempes- 
tive  et  inopportune,  mais  I'Hon.  Jnge  Doherty,  qni  prfesi- 
dait  I'enqndte,  4a  permit.  L'appelante  fit  motion  pour 
rSviser  cette^ precision  k  I'^qudte,  alieguant :        V'       ^? 

"Que  I'audition  de  tels  iemOins  constituait  en  loi  la 
rfouverture^de  Fenquete  qu'etait  tenu  de  faire,  en  pre- 
mier lieu,  ri^ii^4  qui  ol^erchait  sL  faire  i&jcause  en  contre- 
preuve,  en  pronvantr  des  fails  all§gru6s  dans  son  action, 
oe  qu^il  avait  d'abord  decline  de  faire,  et  que  telle  preuve 
nepouvait  pas  alors  etre  opportune  ni  permise." 

Spr  cet  incident,  la  Cour  ^npdrieure  pr6sidee  par 
I'Hou.  Juge  Tait,  le  18  mars'^SSY,  rendit  le  jugement 
suivant:  .  '       . 

"  The  Court  having  "heard  the  parties  by  their  respec- 
tive counsel  upon  the  motion  filed  in  this  cause  by 
defendants,  to  review  thia  ruling  of  the  Hon.  Justice 
Doherty  at  enqu^e,  on  the  11th  of  March  instant,  etc; : 

"  Considering  that  plaintiff,  in  his  replication  to  defend-. 
ajiVa  exception  p4remptoire  en  droit,  specially  alleged  thatHthe:;: 
^ accident  to  the  steamer  'Passport,'  referred  to  in  said* 
exception,  happened  through  the  fatilfr,  negligent^  and 
incapacity  of  defenduits  and  their  employes ;  i. 

.  "  Considering  that  plaintiff  was  not  bound  to  \  make 
proof  of  such  negligence  in  the  first  instance,  noi^  until 
the  defendants  had  made  proof  of  the  accident  allegM  by 
him  as  falling  within  the  exception  contained  in  th^  bill 
of  lading  referred  to  in  their  exception ;  \ 

,     "Considering,  therefore,  that  there  is  no  error  in\  the 
decision  of  the  honorable  Judge  presiding  at  enquite,  o^er-  ^ 
rulincr  the  objection  made  to  the  question  put  to  the  Witr 
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s!  mMion  to  revise  said       i*»- 


"Doth  dismiss  the  defendants! 
decision,  with  costs  (/tx/raJ/5,  etc."         i  f 

L'appelante  %excip6  de  ce  jttgement  et  «it-  demande 
Tinfirmation  dgalf  ment,  comme  contrair^  am  rdgles  de  la 
procldnre  et  de  la  loi,  en  Tespdee,  vu  st^rtont  le  fait  que 
cette  pr6tention  6tait  sp6cialement  all6^^  en  la  dite 
action  de  rintim6.  k 

Vu  la  nature  de  la  d6f(gnse  et  dela  cause!  cette  preuve, 
ce  semble,  ne  pouvai't  dtfe  faitequ'en  premi\r  lieu  et  non 
en  contre-prepve,  et  ce  jugement  est  unc)  Violation  de 
I'art.  1676  du  Code  Civil  qui  dit :  "  Les  aviipar  les  voi- 
"  turiers  de  conditions  spdciales  limitant  leuV  responsa- 
«'  bilitfe,  ne  lient  que  les  personnes  qui  en  ont  j^onVaissance ; 
"  et  nonobstant  tels  avis  et  la  connaissancd  qu'cSa  pent  en 
"  ftvoir,  les  voiturierssontresponsables  lorsqn'il  »^t  prouv6 
••  que  le  dommage  a  6t6  caus6  par  leur  faute  pu\cellede 
^  ceux  dont  ilei  sont  responsables.'*  1- 

P'apres  cet  article  la  pr6somption  li^gale  ^taldic  par 
I'article  16'76,  que  la  perte  de  la  chose  est  arrivfeeiar  la 
faute  du  voiturier,  pent  6tre  dfitruite  par  une  clauste  8p6^ 
ciale ;  ce  qui  |  pour  effet  de  faire  appliquer  les  reglis  du 
droit  commun,  d'apres  lesquelles  celui  qui  rficlami  un 
dommage  doit  prouver  la  faute  d&celui  qui  I'a  occasioin^.^ 
Or,  dans  le  cas^jictuel,  il  a  §t§  e5|press6ment  stipule  dSms 
le  connaissement  que  I'appelante  ne  serait  responsaWe 
d'aucun  accident  ou  cas  fortuit,  entendant  par  Ik  ne  von- 
loir  se  soumettre  qu'aux  seules  regies  du  droit  commun, 
Et,  ce  serait  blesser  I'intention  des  parties  que  de  d^cidot 
le  contraire ;  car  I'article  16*75  ne  cr6e  qu'une  pr^somp-\ 
tion,  et  rienii'est  plus  contraire  k  la  loi  que  de  donner 
effet  k  une  pr^omption  lorsque  les  parties  en  out  r6gl6 
antrement  par  des  stipulations  expresses. 

D'ailleurs  n'y  a-t-il  pi|s  cette  autre  rhgle  que  dans  le 
doute,  le  contrat  s'interprdte  en  favour  do  celui  qui  a 
contracts  I'obligation? 

L'intimS  a  eu  connaissance,  lofs  du  contrat,  de  la  clause 
ins6r6e  dans  le  connaissement ;  c'estdu  moins  ce  qu'il  a 
avon6  dans-  see  rSponsuH  anx  articnlations  dB  i'aitB-dg- 
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les  parties  h'ont  entendn  se  ^amevtre  qu'aux  regies  dn 
droit  commun,  platot,  qu'ellesl  ont  ^ntendu  se  soume^re 
aa  contrat  sp6ciaVpas86  entr'elles  ? 

Or,  d'aprSs  ce/contrat  sp6cialv  si  6n  Ini  doune  un  sens, 
I'appelante  ne  devrait  dtre  respdnsiible  d'aucnn  accident, 
TemarquonefNbien.  L'intini6  a  tres  bien  compris  cela,  c'est 
ponrquoi  it  s'est  attaqu6  tk  la  fame  et  k  la  negligence  de 
I'appelante. 

Alors  il  lui  incombait  de  faire  une  prenve  de  faute  oiT 
de  i|i6gligence  chez  I'appelante  et  k  celle-ci  de  la  d6truire. 
Oar  on  TintimS  accorde  a  la  clause  sp6ciale  da  cbnnaisse-* 
ment  Teffet  que.nons  venons  de  lui  atfribuer,  ou  il  le 
conteste ;  dans  le  premier  cas,  il  lui  incombait  de  faire 
d'abord  une  preuve  de  faute  ou  n^ligence,  comine  nous 
,  Pavons  dit^lus  haut ;  dans  le  second  cas  tonte  preuve 
etait  oiseuse  de  sa  part,  la  pr^somption  de  la  loi  lui  snffi* 
sant,  ejt  9'a  du  6tre  le  sentiment  qui  Tanimait  lors  de  la 
cldture  de  son  enqudte  principale.  Comment  voudrait-on 
alors  le  laisser  irevenir  sur  seis  pas  en  lui  accordant  une 
preuve  que  Ini-mdme  avait  m6prisde ;  car  la  preuve  qu'il 
a  voulu  faire  h'est  pas  une  contre  preuve,  mais  bien  sa 
preuve  principale^     / 

O'est  ce  que  porte  I'article  1676  et  c'est  aussi  ropinion 
des  auteurs :  Angell,  On  airriers,  Nos.  268,  478,  276,  54, 
202  note  (o),»  669,  166,  168,  180;  Troplong,  Louage,  JHo. 
942;  Sirey.G  rf»  Coot.,  Art.  108.         . 

n  est  bien  6yident,  ce  nous  semble,  qu'il  incombait  & 
I'intimg  de  faire  cette  preuve  en  premier  lieu  pour  fair6 
porter  par  I'ajp^lante  la  responsabilit^  qu'on  veut  lui  at- 
tribner,  et  que  les  t6moins  entendus  sur  ce  fait,  en  contre 
preuve,  n'ont  bu  faire  qu'une  preuve  ill<6gale  et  qui  doit 
djtre  miM«4^cd|t(Sl  i^'  * 

Quant  aujU^ement  final,. nous  soumettons  qu'il  est  er- 
ron6  et  doit  dtije  mis  de  cdt6  comme  6tant  contraire  i  la 
preuve  et  &  la  loi:  \- 

Les  voiturierk  ne  sont  responsables  que  dans  le  cas  de 
negligence  de  lleur  part,  mais  non  lorsqu'il  7  a  force  ma- 
jeure  op  cas  f<)»rtuitr€omme  dans  l-espece,  ou  il  est  6taldi~ 


clairement  quel  I'accident  arriv6  an  "Passport 'I  est  un 
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pur  accident  qui  n'a  pu  ifetre  ni  pr6vu  nt  6vit6par  les  em- 
plo^6s  on  r6qQg»age  dn  steamboat. 

Tovuf  6taient  k  leur  poste  pour  op^rer  la  manceavre  dn 
iBteamb6at  4  cet  endroit  dangeife^x  de  la  rivijbre.  Tons 
6taient  des  navigatenrs  habiles,  exp6riment6s  et  capables, 
dignes^de  confiance  et  sobre^,  et  c'est  dans  I'espace  d'nn 
moment  qne  Taccident  est  arriv6,  lachaine^dn  gonvernail 
8'6tant  tronvde  mdl6e  a  empdohd  la  manoBuyre  vive, 
prompte^  et  instantande  nScessaire  k  cet  endroit  de  la 
rividre  ou'le  steamboat  se.tronyait,  pTis''bntre  les  pierres 
d'nn  cfl(|6  et^  conrant  et  les  remons  de  Tautre. 

A  caBjMtoi.OT  cet  obstacle  qui  s'est  manifesto  8pontan6- 
menyHMptmboat  n'a  pn  toumer  assez  rite  pour  entrer 
dam^lPP^al  et  6viter  les  ^neils  sur  lesquel^  il  a  dt6 
,jet6  par  le  conrant,  bris6  et  conle  k  fond. 

Dtins  la  cause  de  Dionne  v.  Canadian  Pacific  Ry.,  M.L.R.,'' 
1 8.  C,  p.  168,  Johnson,  J.,  il  a  6t6  jug6 :  "That  the  con- 
"  ditions  (not  responsible  for  loss  by  fire)  were  reasonable, 
"  and  that  the  plaintiff  had  sufficient  no'ti(;e^and  was  bound 
"  thereby,  and  the  company  were  relieved  from  responsi- 
__"  bilityi  in  the  absence  of  any  averment  or  proof  that  the 
"  loss  was  caused  by  the  fault  of  the  carrier  or  of  those  for 
"  whom  he  was  responsible." 

Les  mwchandises  avaient  p6ri  par  le  fen. 

"La  clause  de  non-responsabilitS  pour  les  d^chets  et 
"  Ivariesde  route,  ins6ree  dans  un  tarif  special  d'nne  com- 
"  pagnie  de  chemin  de  fer,  n'a  pas  pour  cons6quenca.d'ex-' 
-"  on6rer  la  coimpa^nie  d^  la  reisponsabilit6  des  fat^tes  de  ses 
"  agents,  mais  ellie  oblige  I'exp^diteur  k  faire  la  preuve 
"d'nne  faute  imputable  h  la  compagnie."  Dalloz,  1885,  p. 
484 ;  1  p.  1^28.  i  Dalloz,  84  a  la  table  vo.  Gomjmissionnair^ 
de  transport,  No.  18.  //        - 

La  jurisprudence  de  la  cour  de  cassaticm  est  irrevocable- 
ment  fif6e  en  ce  sen6.    Dalloz,  1^   128  No.  (4). — VOi^ 
l)o6«on  4-^G.  T.  i{.<  3  B.L.  508. 

II  semble  dqiic  6^ident,  que  dans  Tespdce,  il  faut,  en  ap- 
pliquant  ces  principes,  relever  I'appelante  de  toute  respon* 

>ilit4_pgnr  la  pftrt^<)  wTibip  put  I'intimf  par  miitft  dfc. 
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I'accident  amy6  ha  "Passport,"  commo  6taut  an  oas 
fortuit  ou  de  force  i^ajenre.  ,  ^ 

•,  En  r6Bam6,  on  vondra  birai  se  rappeler  d'^prdaf  ce  qtii  a 
6t6  dit  et  cit6  plnis  haat:-qne  la  presenter  oanse  doit  dtre 
i^glde  d'apr^s  le  contrat  spioial  de  cbnnaissement :  que 
d'aprts,  ce  contrat  tons  lea  accidents  de  ^elqne  nature^ 
qn'ils  soient,  tStuUtoever  kitik  and  nature,  apnt  retranchte  da. 
domaine  de  la  resppnsabilit^  de  I'appelaiite ;  qne,  d'nn 

',  pStd,  on  a  proay6  avoir donn6  ions  les  soins  d'nn  bon  pAte. 
4?  famllle  Ik  la  conservation  des  effets  de  Tintim^,  qne, 

^d'nn  antre  cdt6,  il  rdsnlte  que  I'accident  dst, arrive  par 
saite  dinnfaU  naturd,  t.  e.,  ind^pendant  de  la  vo)ont6.  et 
en  an  mot,  d'un^s  fortoit ;  que  les  lois  anglaises  et  aitae< 

.  ricaines  donneiiN.  an?  grange  latitnde  d'interpr6tation  ai^x 
clanses  sp^ciales ;  ql^e  daltfs  tel  cas  elles  font  p«ser  le 
fardeah  de  la  preave  sar  le  demandenr ;  qae  dans  Tespdce 

•  la  pre^e  de  llntim^  est  nalle  eomyie  proc^dnre-et  Q6miiie 
probante.  V"  „    :'\-  •  r 

Croquet,  fof  the  respondent:-?-         '  P 

.  L'intim6  a  fait  reposer  sa  caase  sur  Tarticlp  1676  da' 
Code  Oivil  qai  se  Ht  coii\pe  soit :  **  lis  (les  Voitariers)  &ont 
"  responsiables  de  la  pwte  et  des  avaries  des  chosep  qdi 
"  lear  soni  confines,  4  moins  qn'ils  ne  proavent  qae  la  perte 

•  "  ou  lee  avaries  ont  616  caasdes  par  988  fortoit  oa\force 
"majeure, -oa  provieonent  des  defauts  de  la  chose 'elle-> 
*'  mdme/*'  L'appelante  tignt  nne  ligpie  r6g^idre  de  bateaux' 
4  vapeuT  voyageant  et  servanUra  transport  des^passagers  et 
des  marchandiseETentre  Ifon'^al  et  Toronto,  et  elleest  en 

!  consequence  soumise  aux  obligations  que  laloi  impose  aux 
Voituriers  ("  common  carriers'^).  En  vertu  de  Particle  de 
.no^reCk)de  ci-des8ud,^cit6,  l'appelante  est  responsable  de 
la  fj^rte  des  marchandiseB  que  Tintimfi  a  d6pos6es  h  bord 
du  "  Passport",  k  moins  q^u'ell^  ne  prouve  que  cette  perte 
est  le  ri§8ultat  d'un  accid«titcauis6  par  force  majeure.  La 
coinpagnie  appelante,  pjour  sHibdrer  dd  sa  responsabilit^ 
a  invoqu6  la  force  majeure  dans  son  plaidpyer ; "  elle  a 
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Angell,  on  Oa^rlen,  5dme.  Edition,  419. 
Story^  oh  Bailmente,  Odme  Edition,  pages  />02  et  529. 
2  Greenleaf,  on  Evidence,  pages  192  &t  198. 
26  LanrenVpa^es  68?  et  528.  -      ^  ,  '  . 

^  L'apjMlante  a>t-elle  pronv6  qne  la  perte  des  nptarchan- 
dises  de  rintim6,  a  6t6  canape  par  force  n^aj^nre  on  cas    ] 
fortnit?    Notis  soumettons  qne  non.  '       K    <* 

Tons  Ie9  t6moins  admettent  qne  I'accjdent  est'arrivfi  '  V 
teni  dix  fao^tires  dn  soirj^qne  la  nnit  6tait  claire,  calme/et^  • 
>qn'il  n'y  avait  ancnn  obstacle  k  Tentrde  dn  canal.* 

L'appelante  a  eissayg  d'6ta))lir  parnn  grand  nombre  de 
pilotes  et  de  capitaines  de  bateanx  qne  I'etatr^e  dn  canal  de  . 
Cornwall  est  nn  endroit  ddfigerenx.  j^nr  la  haxigatjon 
mais  chose  6trange,  pas  nn  senl  a  pronv6,  qn'avi^n  fiicci- 
*  dent  fut  arrive  d^  c^t  endroit.  '     ' -^ 

■  L'inti'm^  en  contreprenve  a^6tabli  qne  rentr6e  ire  ae 
'canal  n^Stait  pas  pins  dangerpnse  qyaillenrs,  etT^^k^plns  i1 
a|^rouv6  hors  d&.4onte  pa1r,Wi,8  W^enq^loj^i^dn  canal, 


inai 


Ola.de 
Nar.  K.A0. 

Fortitr. 


HI' 


1: 


employ 6s  ^tablissent 
I'endroit  ordinaire  pov 


qne  le  soir  de  ra;ccident  tonties^es  Inini^i;^  ^t^ieht  a|ln- '  ^"^ 
mfies  etJbiTillaient,  gWla^nit  ^^ait1al«if6^t«tdihe,et^'il/' 
n*y  aVait  rich  ponr  obstnier  I'eitfef^  dn  canal,  et  tjJns  ces 

i^tinient  n!a  pas'tonm^  k 
po^p>iS»ire:8op  entri^e  dans  le.canal. 
' .  L'appelahte  ^jip^k  d^  pr^tendre.devant  la'  06hr*de 
prdki^re  inptiftt^  qn'nne  d6fectiio8iti^  dans  la  chaTne^  dn 
goavmjiair,  constitilait  nn  dante'r  de  nai^igation  convert 
paj,i<connai8senie1it.    Oette .  pretention  n'est  pas  fond6e, 
'  et  leiliintenrs  le  d^niontreht  clairement. 
'       Hntohison,  on  carriers,  page  140.  .'  •-',*, 

Angell,  pt>.  166  et  160.  ,    ^ 

'      ■     -  ^  ■  .         •   \^.  .-. ,     '-  ' 

.^Oboss,  J.  (fortheOonrt):—-        \    -.t^ 

Fortier  brings  snit  against  thJjfKichelien  Navigation 
.  Company  for  the  recovery  of  |t9'7.50,'the  Valne.of  a  case 
<?f  cigars  whioh  he  shipped  on  b<^ffd  thet  company's 
steamer  "  Passport,"  consigned  and  for  ddivery  to  Adams 
&  Bums,  Toronto,  by  bill  of  lading  of  date  30tk  Jnly, 
1R86i  and  which,  he  allegaa,  wera  Ijaiitiwiyflil  i»nd  l^t  by 
the  negligence  of  the  company  apd  their  aervants,  and 
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were  never  delivered  as  undertaken  by  the  said  bill  of 
lading. 

Tlje  company  plead^jd  that  their  bill  of  lading  eontained 
ai^ndition  excepting  them  from  liability  for  the  acts  of 
God,  the  Queen's  enemies,  firo,  and  all  and  every  the 
damages  arid  accidents  of  the  seas,  riVers  and  navigation 
bf  whatsoever  nature  and  kind ;   that  during  the  v6yage/ 
on  the  nighi  of  the  8ist  July,  at  the  entrance  of  the  Corn/ 
wair  canal,  the  steamer  **  Passpprt,"  having  opi  board  the 
said  cigars,  by  reason  of  an  uncontrollable  accident  of  the 
navigation  and  Without  any  fault  or  negligence  on  the 
part  of  the  said  company,  sank,  and  sjaid  cigars  were  . 
damaged ;  that  by  reason  of  said  exception  in  s'aid  bill  of 
lading,  and  by  law,  the  said  company  were  not  liable  for 
the  damage  or  loss. 

Fortier,  by  his  replication,  asserted  that  the  loss  uid 
damage  occasioned  to  the  cigars  were  the 'result  of  the 
faulty  negligence,  unskilfulness  and  want  of  care  of  the 
company  and  their  servants  and  agents.  >  ,(i^,. 

At  the  enqu^e,  Fortier  at  first  limited  himself  to  the 
proof  of  the  delivery  of  the  cigars  on  board  the  steamer 
in  accordance  with,  and  as,  in  fact,  acknowledged  by  the 
bill  of  lading,  the  value  of  the  cigars,*  and  their  non-deliv- 
ery by  the  "  Passport "  as  required  by  the  bill  of  la^ng. 

The  company  thereupon  addjujedevidence  in  snppbrt  p^ 
their  plea ;  and  when  they  had  closM,  Fortier  tendered  evi- 
dence of  fault  and  negligence  on  the  part  of  the  company 
and*  their  servants  on  the  steamer  "  Passport,"  whiph  evi- 
dence was  objected  to  on  the  part  of  the  compaiiy,  but 
was  allowed  by  the  presiding  judge,  to  which  the  counsel 
for  the  company  took  exception. 

The  cause  being  heard  on  the  merited  the  Superior 
Court  gave  judgment  in  favor  of  Fortier,  holding  that  the 
company  were  liable  to  him  for  the  damage  caused  to  th^' 
cigars,  which  the  Court  found  resulted  from  the  sinking  of 
the  steamer  "Passport,"  occasioned  by  the  steering  gear 
of  the  vessel  being  defective,  or  the  unskilfulness  bf 
ihoafliin  charge  of  her,  for  whioh,  in  oithor  ommji,  the  comi 


pany  were  responsible. 
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The  company  briugs  the  present  appeal,  and  contends 
that  the  evidence  addnced  by  Fortier  in  reply;  to  efltabliah  N.^t."^  ©, 
fanlt  and  negligence  on  the  part  of  the  servants  ou  the     «„£„. 
company,  was  improperly  received  and  shonld  be  rejepted 
They  further  contend  thaj;  tl^ey  are  protected  from  lial 
by  the  exception  in  the  bill  of  lading,  and  that  nolfanlt 
or  negligence  on  their  part  has  been  proved ;  aW  thai 
they  proved  thtit  the' loss  or  damage  was  occasioned  by  a 
force  mi(;«fr«,  an   uncontrollable  accident  beyond/ their 
power  to  prevnenlr^  ^  ^ 

^  Ofi  the  first  question,  it;seem8  to  me  that  Forubr  was 
justifiable  in  not  proceeding  further  at  the  outs^  of  'his 
case  than  to  establ/sh  a  primd  /o^ie^q^e^of  liability  on  the 
part  of  thAcompany.  This  \^6ib^ULt&M(e  given  him  the 
right  to  i;ecover  if  the  company  liad  ma^e^uo  proof,  and 

.until  the  presumption  so  raiseia  had  been  linpngned,  he 
had  no  occasion  to^o  into  the  proof  of  fault  or  n^ligenoe, 
which  he  afterwards  pioi^erly^d  in  answer  to  the  case 
m^ide  by  Ihe"  company.  It  i^ay  be  admitted  that  there 
are  oases  where'  the  burden  6r  proof  of  negligence  is  r 
cumbent  on  the  plaintiff.  The  company  contend  that  the 
present  is  such  a  case.     If  even  it  were  sbVyet  the  order 

,  in  whibh  proof  is  adduced  is  (lot  always  necessarily  regu- 
lated by  the  question  on  whose  side  the  burden  of  proitf  ' 
lies,  and  in  practice,  as  far  m  my  experience  goes,  it  has 
been  x;ustomary  in  like  cases  Ifor  the  plaintiff  to  ^mit  him- 
self .in  the  first  instance  to/such  proof  as 'would ,  chai'ge  ' 
the  defendant  on  a  prin^  fiicie,  case ;  so  I  think  the  pkiiqt 
•  80  first  taken  by  the  compai  y  is  of  no  force  or  value. 
.  In^  general,  whi^ii  goods  ai^  delivered  to  a  carrier,  he  i^ 
responsible,  and  is  bound  to  account  for  them  to  tiiie  ship* 

"per  or  owner^^^t  is  enoug i  for  Ae  shipper  to  pr«Ye!|ttke 
reception  of  the  goods  %  tne  citrjKr  to  cas^upon  him  the  ■ 
burden  of  accounting  for.  uiem,nid  in  reg^ard  to  this  we 
would  not  be  particular  as  to  the  form  of  the  action 'nor 
the  order  in  which  the  proof  was  adduoed^  provided  we 
found-  that  no  injustice  had  been  caused  and  the  rights  of 
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leenfturlr  placed  before  tlre~ODXirt: 

Prior  M  the  enactment  of  the  statute  87  Vict:  c.  25,  t)ie 
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liability  ofcarrie^  may  have  be«?n  somewhat  more  exten- 
sive, at  least  in  Ontario,  than  stibsequently.  the. rules 
laid  down  by  that  statute  did  not  differ  matorialfy  from 
what  was  understood  to  be  the  law  on  the  aubject  in 
Lower  Canada  or  Quebec.  '  "*  • 

That  statutjTprovidu!  that  carriers  shali  be  bound  to 
use  due  care  And  diligence  in  the  safe-keeping  and  puii<i- 
tual  con vey^ice  of  goods  entrusted  to  them  for  ef»nvey- 
ance,  subjedt  to  the  exceptions  ^erein  stated,  among 
which  wery  that  they  should,  hot -be  liable  to  any  exteM 
whatsoeve^  to  make  good  any  loss  or  damage  happening 
without  their  at;tual  fault  or  privity,  or  the  fault  or  neglect 
of  their  igeuts,  J  servants  oj  employees.     Angell,  in  his 
work  on-carriers,  §202,  holds  that  the  loss  or  injury  to  tho 
goods  bejing  established,  it  is  sufficient  proof  of  iiegligenco 
or  miscdhduct,  and  the  onus  prnbandi  is  oii  the  carrier  to 
^xQxa^il  himself.    That  the  goods,  in  other^  words,  have 
been  delivered  to  the  Uarrior,  or  his  agent,  and  have  nev«'r 
been  delivered  by  him  to  his  emplpyer  or  his  agent  or 
eonsigfnee,  is  primA  facte  evidence  of  negligence  or  miscon- 
luct.l  Vanhuffel,  voituriers,  p.  78,  is  to  the  same  effect. 
^TWifore,  apart  from  the  special  exception  in  the  bill  of 
ladirfg  tp   be  referred  to  hereafter,  the   liability  of  the 
HicMelieu    Navigation    Company  would   depend    upon 
wh^her  they  Ita^estabjis^  that  the  loss  or  damage  to 
tfael^oods'had  occtlrred  without  any  fault  or  negligence 
tfnlheirpart:  ^>\  '  ^    - 

Jut  the  appellants  contend^at  althougrh  the  general 
rYl|8may  be  as  thus  explained,  yet  the  exemption  in  the 
i>ill  of  lading  takes  the  case  put  of  the  general  rules ;  that 
it  ixtends  the  scope  of  their  non-liability,  and  casta  the 
buMen  of  the  proof  of  fault  or  negligence  on  the  plaintiff. 
"  I  think  it  has  been  conceded  that  a  carrier  cannot  val- 
idlicontrtwt  for  non-liability  for  his  own  fault  or  neglect; 
.thel'efore,  that  is  in  no  nianner  covered  by  the  exception, 
WMch,  as  might  affect  this  case,  is  of  all  and  every  the 
daAjfer^  and  accidents  of  the  seas,  rivers  and  navigation* 
nf  JWhataoftver  natore-aad  4iad.    Now.  the  equivalent 
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the  Gootts  of  law,  tfhd  may^be  considered  weljkeitled  to 
inean  no  more  than  the  hattifal  acoide^ta  peonliar  to  that  v.^'ti'l^o. 
Element,  from  which  carriers  have  always  been  exempt, 
no  other  than  inevitable  accidents  or  perils  commensurate 
with  th/acta  of  God,  or  force  mqieure,  ftom  which  barriers  v 
have  i^^ays  been  exempt.  .It  must,  in  any  case,  be  under- 
stood to  include  oply  such  losses  as  are  of  an  extraordinary 

'nature,  or  arise  fVom  some  irresistible  fotce  or  over- 
^whelming  power  ))vhich  cannot  be  guarded  against  by  the 
ordinary  exertions  df  humiTn  skill  and  prudence.  Hence 
it  is  that  if  a  loss  occurs  by  a  peril  of  thb  sea  which  might 

/fhAve  been  avoided  by  the  exerciseof  any^easonable  skill 

■:/  or  diligence  at  the  time  wh^n  it  opcurred,  it  if  uot,^|^|t4>e 

\  deemed  in  the  sense  6f  the  phrase  snob  a  los^  by  the  perils 

of  the  sea  as  will  exempt  the  carrier  from  liability,  but 

rather  a  loss  by  the  negligence  of  the  party.    SdCdangers 

of  the  river  or  of  navigation,  iave  Tieen  construed  in  like 

manner.     In  fact,  the  w&ll  established  rule  seems  to  b^ 

that  the  carrier  is  responsible  for  every  injury  that  might 

have  been  prevented  by  human  jroresight  or  care,  and  that 

perils  "^bf  the  sea,  or  of  the  rii^r,  or  of  navigation,  that' 

*    might  be  prevented  by  human  foresight  or  care,  involvd 

liability  as  for  negligence/nbtwithstanding  their  being 

>  excepted  in  the  bill  of  la^g.    I  am  taking  it  for  granted 
that  the  additional  wo/ds  used  iu  the  exemption  in  this 


I 
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case  do  not  te$SK  it  out  of  t|^e  class  of^^^se  commented 
uStOti.    The  amplification,  "all  and  everf  and  of  what- 
Koeyer  nature  and  kind,"  does  not  eltend  to-,  or  incltide  , 
other  classes.  -, 

The  case,  therefore,  turns  upon  the  question  whether 
•  the  loss  has,  been  occasioned  hj  force  meyeure,  or  by  the 
negligence,  presumed  or  proved,  of  the  appellants'  agejatc^ 
or  servants  on  the  steamer  "Passport."  There  is  an 
entire  absence  of  proof  of /orcemo/eMre,  untontrollable  acci- 
dent, or  an  event  whiah  could  not  ha^jj^been  pre^^ted 
by  human  prudence.  As  the  facts  were  found  by  the  pte-- 
siding  jiadge  of  the  Superior  Court,  and  as  seem  t6  nke 
jkstified  fay  thfe-qvidem^-the^daBMigft  lr as  -pgoxllnalely 
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defMotive,  or  by  the  iiiukllftilii«M  of  ihtm  In'«har^or 
y  her,  for    whom   the    defenduiU  aru   reapooaiblu.      Tl^ 
steamer  Hank  at  the  entrance  of  the  Oornwall  canal,  on 
the  night  ot  the  Slut  of  July,  1886.    The  night  was  oldikr, 
the  \)tktrance   to  the,  t^anal   was  clear,  the  luual  light* 
'  wer^  lit  and  in  good  order,   namerous  vensels  passedy 
there  during  the  navigation  Huaiioa<' without  accident 
the.Agoident  could  not  be  acconnttMt'for'iltherwise  thi 
by'  presumihg  negligence  of  unski^tWneM  ^  the  p^rt 
of  the   persons   in  charge  of  the  steamer    "Passpoi 
And  as  I  view,  the  evidence  thei4  was  nnskilfnlness,  fcalt 
and  negligence  on  the  part  of  those  in  charge  of  the 
steamer,  apparent  as  well  by  the  presumption  orealled  by 
the  oironmstancei  as  by  the  positive  testimony  p^duced* 
by  the  respondent.    So  that  if  even  the  notice  t^the  res- 
pondent by  the  exception  in  the  bill  of  ladings  Khifted  the 
burden  of  proof  upon  him,4he  necessary  proof  has  in  fact 
been  produced,  by  him.    As  regards  the  insufficiency  of 
the  proof  of /orce  mq;eure,  I  quote  from  Vanhuffel,  p.  76  :— 
"On  entond  par  force  majeure  les  accidents  qtie  la  vigi- 
"  lance  et  I'industrie  des  hommes  n'ont  pu  ni  pr6voir  ni 
"  emp^her.  II  ne  suffit  pas  aux  voituriers  d*all6guer  que 
"  les  choses  k  eux  confides  ont  p6ri  on  ont  6t6  endom- 
••  magdes    par  force  majeure ;   ils    doivent  en  faire  la 
"  preuve."  V 

We  have  been  referred  by  both  parties  to  the  faotums  , 
of  the  very  important  case  of  Dixon  v.  3Tj«  BiduKeu  and 
Ontario  Navigation  Co.,  now  in  appeal  before  the  Su- 
preme Oourt,  being  a  suit  for  a  loss  occasioned  by  the 
sinking  of  one  of  the  appellant's  steamers  at  the  same  lo- 
cality under  nearly  similar  circumstances,  wherein  the 
jury  found  negligence  on  the  part  of  the  steamer  and 
gave  their  verdict  against^  the  company.    The  piiesiding 
jud|^  gave  the  plaintiff  judgment,  but  in  appeal  the 
judgment  was  set  aside  by  two  judges  out  of  three  of  that 
Court  and  the  action  dismissed.    The  case  goes  to  the 
Supreme  Oourt,  with  two  judges  for  and  two  against  the 
liability  of  the  company  ;  but  thei  exception  in  the  bill  of 
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1>eiiig  declared  to  be  at  the  owner's  risk  againiit  all  nasn- 
•ItieH,  the  majority  of.  the  Coart  of  Appeal  beitif;^  of 
opinioir^that  this  exception  excluded  liability  for  all  but 
wilfal  nt^ligenoe,  and  Judge  Oalur  holdihg  thait  it  d}d 
not  exclude  liability  for  negligence. 

The  Gourt  have  come  to  the  uoncluston  to  coilfirm  the 

judgment  in  this  cane.     I  have  avoided  reforenjbe  to  the 

'  very  numerous  taHeM  cited  on  both  sides,  and  in  the  caaH 

—of  Dixon  V.  TUtf  Cottipany,  partly  from  want  of /time  and 

partly  from  the  fact  that  they  are  known  tQ  ai|id  can  be 

availed  of  by  the  parties  concerned. 

Judgment  co^ifirmed. 
Archambault  Sf  Pelinsier,  for  appellant. 
"  Mercier,  Beausoleil,  Choquet  4*  Martmeam,  for  rekpondent. 


(J.  K.) 


February 


26,  1889. 


Coram  Dobion,  Ob.  J.,  Tebsieb,  Church,  DoikjKBTY,  JU* 

J.;BTfi.  G  MILETTB,  .     4 

&  %  "^i^Opposantin  Circuii Court), 

»''  '     •^'■'■'  '  "f^  Afpellajnt ; 

AND  ^^ 


JOSEPH  A.  GIBSON  KT  Afi^  . 

ij*laintiff$  conktting  bdow)^ 


*  ,     /  ^  Bespondsnts. 
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Hau) :— 1.  That  distraction  of  oosta  granted  to  a  party's  attorney  vests 
the  attorney  alone  witli.  the  right  to  claim  each  ooats,  m  long  as  the 
client  tias  not  obuined  ttom  the  attorney  a  transfer  followed  by  ser> 
vice  on  the  adverse  party. 
2.  That  an  ezecotion  taken  in  the  name  of  the  attorney  dittruymfg 
client,  against  the  adverse  party,  is  null,  even  if  it  hss  been  issaed 
apon  4i>4flat  of  the  attwney  (Htfrnycfnt,  if-aach  eaecatiou  was  not' 
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9.  Thai  llw  claim  for  (xwU  cif  th«  «Hucu«7  dMreiyanf,  du*  by  the  ad  wrm 
party,  {•  aabjm'l  t«>  tlia  Mknia  \$m»  M  apply  to  onlinary  dahta  with 
n*l|itr<l  to  tr»n«ftir,  nMrviitt  and  mihixigaUon.  ^         ^ 

4.  That  wtMD  an  Ktl««?hni«nt  by  RarniahnmnI,  mi»U-itrrtl,  hM  httff' 

■arved  npon  tht  JtMiginant  dabtor  for  ctnttn,  by  a  oraditor  of  th«  itl(fi 

ney  MUrayanI,  th«  attornay  (/MroyrMti't  cllant  cannot,  by  allaiting  pay> 

want  by  him  tb  hia  attorney,  or  tranaliBf  by  hia  attomay  t4»  him  of 

aaid  c<«tN,  daini  tlia  aama  in  hia  own  nania,  totha  projudion  of  th« 

attomay'a  aeiiing  cradltor,  if  notioe  of  auoh  payment  and  tranafar  haa 

not  bean  aerved  upon  the  Judgment  debtor  before  tiie  attatibnient  by 

Itarninhnient  waa  iaaiie«l. 

J|A.  That  in  uuch  a  t-aae  tlie  jutlgmfnt  debtor  ii  not  obliRed.  bnforo  Judft^ 

'     ment  la  rendered  H|)on  the  attachment  by  garniahmtal  of  the  atlefi> 

ney'a  omditor,  todttiKMit  id  <  'ourt,  to  be  paid  to  whom  it  may  appartain, 

tliu  amount  of  audi  otiata,  but  on  tite  contrary  muat  retain  tha  aame 

in  hia  own  hands,  as  he  la  orderod  to  «lo  by  tlie  writ  of  attachment 

-  bf  gamlahiMiit,  ui^tll  the  ^MWt  «wy  dtclde  tlieraon. 

Appral  fVotna  jadgm«mt  of  the  Ooart  of  Review,  Hont 
real,  whii^h  rovorsed  a  jadgmont  of  the  Circuit  Court  for 
the  County  of  Kichmoud,  at  l)ttuviUo  (Bboqkb,  J.)  Bept. 
22,1881.     .    . ;  -r"-M-:;    "^^^" 


m±L. 


Brooks,  J.  (in  Circuit  Court)  :— 

Ttiu  oppo8ant,  by  hi*  op^KMsition  nfin  d'annuler,  sAys  thaT 
the  ouiy  judgment  rendered  against  him  is  that  Qf  the 
Court  of  Review,  rendered  on  the  80th  June,  1881^,  ^u* 
Krming  ajudgment  of  this  Court  dismissing  an  opposition 
filed  by  him,  and  condemning  him  to  pay  the  costs  of 
both  Courts,  distraction  of  which  costs  was  awarded  to 
Lb.  Joubert,  attoifuey  for  plaintiffs.  That  he  was  always 
ready  to  ^ay  these  costs,  and  ofibred  so  to  do,  on  the  billi 
being  taxed,  and  that  this  being  refused,  on  the  l2th 
August,  1886,  he  made  this  offer  to  Ls.  Joubert  by  the 
ministry  of  F.  A/^  Brien,  N.P.  That  no  notice  of  taxation, 
of  bill  was  ever  given  him  or  his  attorneys.  That  on  1st 
Sept.,  1886,  two  attachments  saim-arrits  en  niams  t$erce$, 
were  served,  npdn  him -at  the  suit  of  two  creditors  of  said 
Lb.  Jonbert.  That  he  made  his  declaration  in  obedience 
to  said  writs,  declaring  his  indebtedness  to  said  Le.  Joubert 

-for  said  costs,  not  taxed,  but  that  notwifhstandinif,  on  the 
2nd  of  Sept.,  1886,  execution  was  issued  at  the  suit  of 

^^phttatiff  for  those  coati.    That  tho  olaiin  agaimt  hiapkwab^ 
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pononi^ly  du«  to  Ia.  Joabort,  attorney  dutrojfant,  and 
pUinitffib  oonld  not  imati  oxtHsation  therefor.      ' 

To  this  plaintittk  filid  a  lUfnm  en  droit,  alleginpf  t'hat  the 
oppofitiou  waa  iiiaaflioiout  iu  law  : 

1.  Bt^oaaao  thure  waa  uo  allogatiou  that  the  debt  waa 
extinguiahedr-.-    ;^^J^;.,i    W     '"m'   •/- -^^   '  '  §^    ' 

2.  Beoaoae  U  did  ^^^ff/ji^  tH»t  L«,  Joubert,  att6rney, 
iMned  the  «x<'outioii^i?^^ 

-  -  8.  Bc'caoae  ><^  jud(^^|i^|  UutracUnn  d$  frak  to^ 

the  attornoy,  does  k^MJItoH  the  party  from  iaaaing 
•iboation,  in  oaite  th>  (^j^mJy  fails  to  do  so ; 

4.  BeoaQRC!  oppoaaut  cannot  W  off  tte  tmoant  claimtl 
1^  excitation  against  aams  seisi«)d  by  iaiMie-arrit ; 

6.  B«H»t|si'  oppoaaut't  pretended  declaration  on  the 
saiiie-arrAi,  cannot  prejudice  plaintitfH  contesting. 

And  all  jfbm/— That  long  before  the  attachment  under 
execution  opposant  had  asked  delay  for  payment  of  plain* 
tiffs.  ThAt  plaintiffs  had  arranged  with  their  attorney, 
Ls.  Joubert,  paid  him  coats  in  full,  and  were  nUtrogated 
in  his  rights.  ^'''^ 

-  Also,  a  plea  of  general  issue.  ^---..^     "^  fi.  ^ 

The  demurrer  cannot,  I  think,  be  maintained.  The 
principal  and  only  reason  of  importanceis  the  third, 
which  allegetr  that  dittractioH  de  fraii  grwSp  to  attblrney 
does  not  prevent  the  party  issuing  exeoumn  wh^n  the 
attorney  fails  to  do  so,  which  is  not,  in  my  opinion, 
well  founded  in  law.    The  dtfeitu  m  droit  is  dismissed. 

The  main  questions  are  these :  What  is  the  effect,  so 
far  as  the  party  condemned  to  pay  costier  diiiraits  to  attor- 
ney, is  concerned,  as  to  his  obligation  to  pay  ?  ^Can  he 
the  party  to  prejudice  of  the  attorney,  and  can  execu- 
ftio^H48ue  for  costs  not  taxed  ? 

The  firsts  are  simple.  The  plaintiffs  got  the  first  oppo- ' 
sition  dismiiwM  with  costa  dutraih  to  'their  -a^meys. 
This  was  confiirmed  in  Beyiew.  Thd  oppcii|iaat,  wishing 
to  pay  these  costs,  applied  to  the  attorney,  who  had  ob- 
tained diitractioH,  for  a  detjkiled  taxed  bill.  Not  obtaining 
thia.  i>n  the  12th  Augnat.  IIB86.  he  callad  upon  the  attoTnay  ■ 
'' '  by  the  ministry  of  a  nota^,  to  farnish  the  bills  proiwrly 
Voi.V„Q.B.  16 
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taxed,  offering  to  pay.  No  answer.  He  was  on  Ist  Septem- 
ber ser^'cd  with  two  writs  ol'  saisie-arr^t,  calliilg  upon  him 
to  hold  in  his  hands  monies  duo  by  hjm  to  the  attorney. 
On  the  2nd  Sept.  without  notice  of  taxation,  execution 
was  issued  by  plaintiffs.  It  does  not  appear  by  the  record 
•submitted  to  me,  whether  this  was  done  with  the  attor- 
ney's., intervention  or  not ;  but  supposing  it  to  have  been 
so  done,  it  was  only  after  an  ex  parte  taxation  of  costs  with- 
out notice  to  oppo8ant,and  with  a  considerable  deduction 
from  the  sum  first  claimed.  It  i»  true  that  it  would  appear 
that  opposaut  was  very  expeditious  in  making  his 
answers  to  the  writs-of  ««sic-arr^/,  which  he  did  on  the 
same  day  as  served  ;  but  that  m^itters  not.  He  was  a 
witness.     ,.  ■      .         "      .  .    _  '     .  .---,  ""^  ■^ 

Were  plaintiffs  in  a  position  6n  the  2nd  September  to 
seize  the  movables  of  opposant,  or  was  such  seizure  pre- 
mature and  null  ? 

It  cannot  be  denied  under  the  law  that  the  judgment 
awarding  distraction  seized  the  attorney  with  the  debt 
against  opposant;  Which  it  must  be  remarked  in  this 
case  wassimply  for  costs.  There  was  no  other  condem- 
nation, and  in  this  case  the  question'  comes  up  whether 
th€  saisifi-arr^  served  on  opposant,  when  he  had  every 
reason  to  suppose,  and  was  not  notified  to  the  contrary, 
that  the  attor&ey  was  the  person  who  had  a  right  to  claim 
these  costs,  was  good,  ani*dtaid  plaintiffs  issue  execution 
for  these  costs  in  thfeir  own  name  ?  ^ 

The  opposant^w^oald  be  placed  in  a  most  extraordinary 
position  if  ndw  condemned  to  pay.  He  appears  to  have 
been  willing,— at  atiy  rate,  he  offered,  to  pay,  andTplaintiffs'  ^ 
.attorney,  who  was  the  only  person  then  a^earing  to  " 
have  an  interest  in  these  costs,  failed  to  pui  himself  in  a 
^siiion  to  receive,  by  complying  with  opposint's  reason- 
able demand ;  bujt  refused  to  do  so.  Opi>osant  could  not 
safdy  have  paid  plaintiffs.  They  then  had  not,. to  his 
knowledge,  any  right  to  receive.  The  01%  proof  oTtheiy 
pretended  right  is  a  document  bearing  date  Aiignst  6th, 
purporting  to  be  a  receipt  from  the  attorney  to  plaintiffs 
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It  is  somewhat  strange'  that  when  opposant  applied  for 
a  memorandum  of  thesef  fees,  plaintiffs'  attorney  did  not 
declare  that  he  h;^  l^eeni  jjaid,  and  notify  opposant,  at 
least  verballyy  tW  he  could  pay  plaintiffs.  The  case  has 
become  some wjiat  complicated  by  the  interpos^onof  the- 
writs  of  saisie-^a.  Plaintiffs  have  a  right  to  Sntest  tlie 
point  whethef,in  this  Isise,  whfet  they  now  claim  as  their 
judgment  debt  can  be  held  for  their  attorney's  debts ;  but 
it  is  embarrariding  undet  the  issue,  for  opposant,  who  seems 
to  have  yielded  when  defeated  on  his  former  opposition, 
'  was  willing  to  pay  these  costs.  If  plaintiffs  had  answered 
this  opposition  by  saying:  We  seized ,  prematurely, 
^we  made  de  faux  frais,  ytre  will  now  show  you  that  we 
are  the  real  creditors;  we  will  pay  these /awji; /raw,  and 
place  you  in  a  position  that  you  can  safely  pay  us  all 
taxable  costs,  the  result  might  have  been  different.  But 
we  must  take  the  case  as  it  was  when  the  opposition,  was 
filed,  for  it  veas  contested  in  toto  by  plaintiffs,  and  if  the 
Court  were  to  dismiss  this  dpposition  it  would  be  doing 
an  injustice. 

See  authorities  quoted  in  Beauehine  v.  Pacaud,  ScZeclere, 
distrayant,  16  L.  0.  R.  p.  193 ;  1  Pigeau,  p.  419 ;  Bioche! 
pp.  98, 99,  No.  202.         -^  -      '  ' 

As  to  tfL-aaUm  of  coatB.contraduUoirement,  I  am  inclined 
to  agree  with  jXewtJ  v.  McGmley  et  at.,  a  Q  L.  R.,  p.  61, 
where  costs  only  are  concerned.  Especidly' as  thir  case 
is  not  like  that  decided  in  Samuel  v.  Houliston,  M.  L.  R!,  1 
S.  0.  606,  where  execution  issued  as  well  for  del^t  as 

'  costs-.  '  ..''         .',  ^        ,  ■'    "A'     y      ' 

The  judgment  maintain^  the  opposition  witi  costs,  but 
reserves  to  plaintiffs  any  rights  they  may  legally  have  as 
to  the  saisierarrA  to  be  exercised  here^^er.  * 

.The  following  was  the  judgment  of  the  Circuit  Court :—,. 

"The  Court,  having  heard  the  parties  plaintiflfe  and 
pppt^sant  as  well  upon  the  merits  of  the  opposition  4  fin 
temnuler&led  by  said  opposant,  a&  upon  the  di/enge  au  fond 
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examined  the  proceedings,  pleadiiigs  and  evidence,  and 
deliberated;.  "  '''■"~'  ^  ■,  ■^-'^■^f-- 

"  Considering  that  so  far  as  relates  to  the  cUfenseauipnd 
en  droit,  the  same  is  not  well  founded,  but  that  the  allega- 
tions of  said  opposition  are  sufficient  in  law,  doth  dismiss 
said  difeime  aufond  en  droit  with  costs,  and  doth  also  reject 
^j^plaintiffs^  motion  to  reject  the  evidence  of  J.  H.  N.  Richard,  / 
one  of  opposant's  attorneys,  without  costs,  and  the  motion 
to  reject  evidence  generally,  with^^osts.  \         ,  L 

"  And  proceeding  to  adjudict^te  upon  the  merits  of  .said 
opposition : 

"  Considering  that  the  judgment  on  the  dismissal  of 
opposant's  first  opposition  in  this  cause  was  rendered 
solely  for  costs  dislraUs  to  plaintiffs'  attorney  Ls.  Joubert; 
that  at  the  time  of  the  issuing  of  the  execution  in  this 
cause,  opposant  had  no  reason  to  know  or  believe  that  he 
^  could  safely  pay  said  costs  to  any  other  than  to  said  attor" 
a^f  distrapant,  and  had, -prior. .thereto,  bjg^tl^arial  protest, 
<38lled  upon  said  attorney  to  have  hii^&U  taxed  and 
offered  to  pay  the  same;  upon  taxation ;  that  he  was  not 
then  or  at  any  other  time,  informed  that  he  could  pay  the 
same  to  plaintiffs ;  that  attachments  were  made  in  his 
hanids  of  all  monies  due  by  him  to  said  attorney  dis- 
trayant,  priiflfl;  to  the  issuing  of  the  writ  of  execution  in 
this  cause  ;  that  the  bill  of  costs  in  this^  cause  was  taxed 
without  notice ;  after  such  seizure  in  opposant's  hands ; 
that  at  |||e  time  of  the  issui^iS  of  the  ^mt  of  execution, 
opposant  could  not  safely  have  paid  plaintiffs  sai^  costs, 
and  that  said  execution  issued  prematurely  and  without 
opposant  having  been  put  en  demeUretQi  pay  plaintiffs'  said 
costs,  if  due  to  them  by  reason  of  payment  made  to  their 
,  attorney,  which  they  have  not  legally  proved,  nor,  if 
>  made,  the  date ;   • 

"And  oonsiderinj^  that  it  has  not  been  i&ade' to  appear 

^•1  to' this  Court  that  said  execution  issued  with  the  consent 

of  said  distrapant,  and  that  when  the  same  issued,  plaintiffs 

were  not  legally  in  a  position  to  enforce  the  payment 

;yifiieofJfeflaa  flippofiantt  and  theafights  9f  third  parties  hacU 
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"^  Doth  tiiaintiun  said  opposition,  and  doth  set  aside  the 
seizure  herein  made,  with  costs,  reserving,  however  to 
plaintiffs  all  rights  they  may  legallyhave  or  exemise  here- 
after with  regard  ta  said  cOsts."  ■' 

■  ■  ■   ■  ■  (*  ■  — ^~ — ~ — ~~  ■ 

The  abore  judgni«it  was  reversed  by  the  Court  of 
Review,  Montreal  (Johnson,  Papineau,,  Loran^eb,  JJ.). 
Jan.  81,  1898,  the  consmrants  being  as  follows  :— 
...  .:,",La  Cour,  etc , '       .:  ..,;^.:  ^.       ..  -    'L .._  _  ■  ■. 

"Considferant  que  le/flrf  pour  l'#man?tiondubTefd'ex. 
6cu*ion  en  cette  cause,  au  nom  des  demandeuts  a  dt6 
sign6  par  Ls.  Jou^r^  avocat  distrayant,  pour  le's  frais 
port§8  au  dit  bref,  et  contient  une  indication  de  paiement 
qui  autorisait  le  d6fendeur  k  payer  le  ihontant  du  dit  bref 
A  la  partie  saisissant^ou  li  en  faire  la  consignation  ati 
greffe  de  la  Cour  Supfirieifff ; 

"  Consid6rant  que  la  saisie-arm  pratiqufie  ne  I'autorisait 
point  k  retenir  entre  ses  dmj^s  le  montant  port6  an  dit 
bref,  et  qu^au  contraire,  n6fobstaut  la  dite  saisie,  il  et«it 
tenu  d'en  consigner  le  montantfteu  greffe  de  la  Cour  Su- 
p6rieure ; 

/ .  "  Considerant  quo  l'opt)08iti(m  en  cette  cause  est  mal 
^fond^e,  etqu'il  y  a  erreur  dans  %  dit  jugementde  la  Coui" 
de  Citcmt  du  Comt6  de  R|chmo5ardiflfeict  de  St.  JPiancois 
rendu  le  dit  jour  22  sept^lnbre,  188T"P      .      '  ' 

.  "  Casseet  aunule  le  dit  jngement'en  cJ  qui  ooncerne 
le  m6nt^  de  la^dite  oQpositiofi,  et  procMa^il  i  rendre  celui 
que  la  ^ite  Cour  aurait  du  rendie,  maintient  la  contesta- 
tion de  la  dite  opposition,  et  renvoie  la  dite  opposition 
avec  dfepens  taut  de  cette  Cour  que  de"4a  Cour  de  pre- 
miere instance."  '     '.  . 
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The  case  was  submitted  in  appeal  on  the  printed 

fiftCtUmS.  -  ,,,,-^;^-,      :..     .^^,.       ..-ii^.:.^,^:-....:.:^.,,-    ■: 

DoHERTY,  J.,  for^the  Court  (after  stating  facts) :— 


^  ••  4 


Ve  think  that  iioithof  of  th*i  leasunH  given  Jti  tET 
judgment  of  the  Court  of  Review  is  sufficient.  There  ^ 


,1 


i 


©• 


^ 


■^  1 


w 


lit' 


946 


f 


MONTREAL  LAW  RSFORTB. 


.  1' 


law. 

Milette 

A 
Qibfon. 


;,|    f 


«  , 


'  1     ' 


It**' 

SSI 


li, 


r, 


us     , 


4- 


Itlr 


liK 


V;> 


no  question  of  insolvency  involved,  tUurefore  the  part 
about  paying  the  money  into  Gourt  is  unfounded.  - 

Ah  to  the  other  ground,  with  reference  to  the  fiat,  an 
action  canna|;  be  instituted  without  service  of  the  'trans- 
feriw    A  fortiori,  an  execution  cannot  issue.     The  Gburt 
here^'has  coine  to  the  conclusion  thait  the  first  judgment ' 
was  the  best ;  the  judgment  of  the  Court  of  !EiB:\|iew  will,  < 

«  therefore,  be  reversed^  and  Che  first  judgment  restored. 

r  Speaking  for  myself,  for  the  judgment  does  not  turn 
upon  this,*^!  thinks  the  costs  shoftld  ha^e  been  taxed  con' 
tradictoiriment  before  exepution^^could  legally  issue.  A 
party  cannot  go  to  the  prothonotary  and  get  his  costs  taxed 
l^thoui  giving  notice  to  his  adversary.  Art.  4t9,  O.C.P. 
does  not  require  it  i|i  express  terms  ;  but  Art.  462,  O.G.P., . 
which  governs  Art.  479,  declares  that  "every  written  pro- 
"  ceedin^  in  the  case  must  be  served  upon  the  opposite 

"party.'*-    -        -  -  /       -  ■  ■.    ■.  V  .,■ 

V.   ■  ,    ■        . 

The  judgment  in  appeal  is  as  follows :—- . 

■  ■'■■"The  Court,  etc......    •;     ''-■'..,: '\  ■/•  \'M* '--.'•/''■■  -.' 

"  Considering  that  the  appellant  (oppo6ant)  hath  ^staMv 
lished  in  law  and  in  fact,  the  material  allegations  of  hu 
opposition  qfin  (Tannuler  in  this  cause,  and  that  there  was 
no  error  in  the  original  judgment  of  the  Circuit*' Court 
rendered  at  Danville,  in  the  District  of  St.  Francis,  o^  the 
22nd  of  ^September,  188*7,  maintaining  said  opposition  on 
the  grounds  in  the  said  judgment  mentioned  and  given; 
"And  considering  that  the  respqndents  (contestants) 
have  failed  both  in  lav;;  and  in  fact  to  prove«aiid  establish 
by  legal  evidence  the  esseij^ial  allegations  and  preten- 
tions of  their  cont^tation  of  said  opposition  ;  "and  that 
in  the  judgment  of  the  Court  of  Reiview,  sitting  at 
Montred,  on  the  Sl'st  of  January,  1888,  now  appealed 
fixMOQ,  maintaining  said  contestation,  and  dismissing  said 
opposition,  thereby  setting  aside  said  original  judgment, 
there  is  error ;  - 

"  This  Court  doth  reverse  and  annul  said  judgment  of 
the  CoiiEt-ot  ReviflW^An^.  4<^  "'^  *^  J^<^spftfitK  rnnfir^  thns 
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said  original  judgment  af,ihe.22nd  of  SefptenibeT,  188t, 
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with  costrae  wen  of  tie  Court  of  ^view  afor^wid  as  of 

■th^OouTt."'--^'-- ;.■■••  .rv  :;,'.■  .r-'.     sc^>  ■■■■ - 

,<^>.     .  .  Judgment  of  0.  R!  reversed. 

J.  H.  N.  Richard,  attorney  for  appellant. 

X./ott^er/,  attorney  for  respondents.*        '     i        , 

(J.  K.)    ■   ,.     .   ■::'.  ,       :  ,,;..;/        '/ 


GilMoa. 


'  -  June  26, 1889. 

CWvim  DoRiON,  Oh.  J.,  Tessikb,  Cross.  Baby,  Bossfi,  Jj. 

JE ANr-BAtTISTE  THl;OPHIL&  DORION, 

'  '  {J^«ndant  in  Court  below),     ' 

*      /■    •■■'■''■■''•■■■"    '■'■i    Appellant; 


PH4RLES  DORION  es^qual.  et  al. 

'  (Plmnt^a4n  Court  bdow), 

*  '  •  ^         ;^  RESfpNDENTS : 

■■■-^;~.^     ■■-   ,.    AND-,     ■-  ■    ■    .     „ 

LA  COMPAGNIE  DE  PRfiT  ET  CRfcDIT  FONCI 

*  '    ■  ft  '^^  '  ■  •      *MlSE  SN  OAUi 

Usufrwstuary  legaSe^4dtninistratioih-Securit9,  , 

HKU):-Th»t  iluijbfrnctnary  legate,f^ho  is  specially  exempted  by  the 

- .     wiU  ftom  the  obligation  of  giving  seMy.  will  nottw  ordaiwl  by  the 

Court,  to  da  bq,  'oh  the  demand  orflfB  mu-propriitaira^miieliB  his 

.      >  administration,  or  the.  change  in  his  ^oancial  poaiM^be  sacb 

^M  to  pat  the  intjgrests of  the mu^oprittairesin  jeopaidSfwhich.  in 

tiie  opmron  of  the  mAjority  of  th^  Court,  Vaanot  the  case  here. 

"  Appkal  fromja  judgment  of  the  Court. of  ^^ew 
Montreal,  revering  a  judgment  of  the  Su^rlor  ^tirt! 
Terrebonne  (BfiLAiiOElii;j".j,  FeKlff,  1888.  :  "     --'    ^ 
-  3)he  judgment  of  the  first  (pourt  was  as  follows  :-^" 
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date  du^npnq  j 

ga6  ions  868  bi 

fruit  dies  dits  bi 
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Dalb«c,  en  sa  '4tiaMt6  dVi^'cn, 

rilan%4u#mal|de^^  dii^d^i 


arUy  Z6pi 
aail^en^a: 
(ur,  si^ied;  ^     _^ 

et  }el('%(en8  meuWeif ; 
6^,  fait^iii^GhaTl 


-i« 


T  le  d.it  Ci»ari«\^  p^lb<i 

ce  dernier  a  plaodune  aommo  de 

oji  actions  4an^  la  %>mpagni(>,  mise 

l^ntant  de  |llO,000«  d'aclj||pi8 ;  et  que  oette 


t< 


is  par  le  d^- 

[i6,aent  par  lenr' 
d6c|[ar6  indi- 
!^]are  lo  dit 


H^ 


,,en  liqt^idation,  ainsifqu; 

^4<>^  f«|idy^r  daiis  dt  pa^  Bon  plaidojrer  ;       "^ 

^V'>      '"  il^nsid^rant  quQ  les  demand^rs  d 

,  actiol^  eii  cette  canse^^que  le  dSfetideiii'  s< 

gne  et  d^oliu  do  ditousufruit  et  que^lt  tt^} 

'¥aBufrnit,6teil!i.t,.  et  subsidiairemfint  qiie  M  i^Hl^ndeaih  soit 

tenn  de-i^onu^r  <»i,ution^ou  que  les  bi6i^]||eu68  en  usn- 

,    fruit  soi^t  s^U^trds,  attendu  qUe  Ijb  d^;fe;menr  a  Abus^ 

.  de  sa  jouissance,  ^Ufil  n'a  pas  joui  en  boil  pdre  de  fainille, 

a^ant  lafss^  vqidse  uu  dea  inimeiibles  Sujet  au  dit  nsn- 

.'.fruit   pottr  taxe^  municipal's,  qu'il  6tai^  i(^fig6  de  payer 

^commeiusufruitier,  et  n'ayant  pas  piae^lniaie  somme  de 

$2,000.00,  par  tui  r^1;ir6i>  en  accioll^pte  des  v^ftes  actions  de 

' '  la  compagnie  mise  en  ca;tise,  tnaiatenan^  |en  liquidation, 

'  'et  enfin  parce  que  le'd6feiidepr  a  dissipi^eit  I  dispose  de  eos 

propres  bie'hs,  de  maniere  k  dimiuuer  ibonsid^rablement 

sa  fortune,  et  que  son  6tat  de  fortiine  n'offire  pHus  de  surety 

8nfB.sante  i>our  assurer  la  remise  des  dfts  bions  aux^de* 


y 


mandeurs  k  Textji^ctitm'xlu  dil  usufrui!  ; 

"  Gonsid^rant  ^ile*  W  pretLvd  he  justi 
tions  on^U6gations  des  dismandeurs, 
6tabU  3 jSWhr  menble  vendn  pour< 
des  bieMBpets  k  son  usufruit,  q 
jamais  joni  k  ce  titre  ai.  autrement 
ponsable  des  ,effets  de  cette  .rente ; 
Ifl  d^fendenr-nlest  pas  en  dfefaut  pou 


deux  mille  piastres  par  lui  retirSeple 
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.atteniii  bQfin-^iiHl  a'eMt  pas  6tabli  que  le  d^lendeur  a 
,dissip6»  gitapill6  ou  dimina6  ai  fortune  an  point  de  devo- 
ir inso)1va1>le  o^  dans  nn  Mat  voisin  de  rinBolvabilit6,  et 
d^  manidre  k  mHtre  en  danger  les  dits  l^ns  ainsi  aiyets  . 
au\dit  asafrait ;  I 

'  "\(DonB|dferant  que  la  preuve  au  dossier  ne  justifie,  pas 
'la  demai^e  dn  d6fendeur  comme  usuWitier,  non  plus 
qneJia  mise  en  sSqnestre  des  dits  biens  Isujets  aU  dit  usu- 
fruit  f  et  qu'elle  ne  jnstifie  pas  pareiUem^nt  la  demande 
par'laquelle  les  demandeurs  demandent  que  le  d^fendeur 
soit  tenu  de  donnor  caution,  coniinie  tel  usufruitier  ;  • 

•"  Oonsid^rant  enfin  que  les  demandeurs  sont  mal  fon- 
d68  dans  leur  dite  aiction  ; 
"  Ddbonte  la  dite  action  avec  d^pens  distraits,  etc." 

The  case  was  inscribed  in  Review,  and  judgment  was 
rendered  at  Montreal,  Jan.  81, 1889,  (Johnson,  Doherty, ' 
Loranger,  JJ.)  reversing  the  above  judgment.        . 

LoBANOER,  J.  (in  Review) : — 

Appel  d'un  jugement  rendu  par  la  Oour  Sup6rieuire  du 
district  de  Terrebonne. 

Le  5  juin  1871,  Charles  Z6phir  Dorion  a  fait  son  testa- 
me^fit,  par  kqu|$>41  a  institu^  le  dSfendeur  son  16gataire 
eu-  nsufrnit,  de  tons  ses  biens  meubles  et  immeublos, 
(avec  dispense  de  cantionnement,)  et  les  enfants  de  son 
fr<5re,  Oharles  Dorion,  ses  l^gataires  en  propri§t6.  Oes 
derniers  poursuivent  le  dSfendeur  poi;ir  le  faire  d§choir 
.de  son  usufmit  et  denijindent  subsidiairement,  nonobs- 
tant  U^^Umju]uBe'd||t^  k  ce  qn'il  soit  con- 

dammili  idnrair  iin]>  ca]^^  raison  de  sa  manvaise 

ad|imiistratioii  et  dPsoE^i^lvabilitg  survenue  depuia 
.  ^constitntidb  4e  I'usufruit.     ^    %   .^   *  "  *       " 

Les  griefs  de  la  demande  SOljMes  sukan^:A#is  ,;^4  •"'* 

lo.  Le  d|6fendeur  a  laissd  veiidfe  des^jp'topn^tfes'immo- 
bili^res  de  la  succession,  pout  taxes  nianicijpales  ajb  sco- 
|»ir(^s,  dchues  pendant  cfa  jsliissibce  f^  *    ,    ?  I    ^ 

2o.  II  a  laissfe  prescrire  nne  inyidi»iteT^v%e^ 


Dorion. 


.♦ 


« 


>^. 


A<i>  la  di^pi^cesdon  et  a  retire  ^1fou4ispl^8»# 


avis 
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dii  oonseil  de  famille,  dans  1«  capital  de  la  mise  en  oause, 
et  n'a  fait  ancan  emploi  ou  plaoemcxit  de  ces  fonda  ;  an 
contraire,  il  86  Jes  est  appropri^s,  boub  lo  prttexM  qae 
rauttmr  de  la  8Uccef»ioii  lui  devait  des  sommes  d'argent 
dooi  il  n^  lui  avait  rendu  ancnn  compte ; 

80.  VHa\  de  fortnne^du  d6fendenr  a  chang6  depnie  la 
constitntion  de  rusufruit  et  il  s'eflt  ci6fait  de,  la  plus 
grande  partic  de  ses  i>ieu8  ;  a  hypoth6qu6  les  antTes  poux 
des  moutants  considerables  et  sa  fortune  est  dans  an  6tat 
"de  ddlabrement  tel  quo  le  ddfendeur  n'ofire  plus  anci^ne 
garantie  aux  demandevrs.  ^     ^^^  ■.  " 

Le  d^fendeur  oppose  d'abord  une  d6n^gation  g6n6rale 
et  plaide  sp6cialemeut  que  la  propriety  qui  a  6i6  vendue^ 
^urtak^  muniqipales  et  scplaires,  ,n'appartenait  pas  ^ 
.'Ja  succession  de  son  auteur ;  que  cette  propriety  venait 
de  la  succession  de  son  pdre  etwa  6ts§  vendiie'aur  cette 
derni^rc  succession."  II  Mlmet  avoif  refu  de   la  mise 
en    cause    une  somme    de  $2,000  'stir  les  placements  ♦ 
qui  avaient  i6t6  faits  au  comptoir  de  cette  deriiidre,.mais. 
il  pretend  qu'il  6tait  dans  son  droit  en  retiraitt  ciette, 
^somme ;  et  qu^^s^il  n'en  a  pas  fait  le  placenjenf  plui  tdi,  • , 
-  c'est  qu'il  atten<uiit  d'autres  versements  qu^ll^Vaient  dtre 
faits  plus  tard  afin  de  placer  le  ttmt  &  "la  fois ;  en  tVoisi^me 
lieu,  le  d6fendeur  admet  qu'il  a  vendu  ses  propri^ttls  les 
pltis  coneiddrables,  mais  il  pr6lend  que  cfette  yente-n'a 
6t6  faite  que  pour  qualifier  soq^  acqu6reur  d  se  porter 
caution  dans  une  cause  pendante  en  appel,  qu'il  a  depui's ' 
gagni^e,  et  que  cons^uemment  cette  vente  ne  comporte 
pas  une  alienation  v6rital)le.;  que  comme  mftii^re  de  fait 
il  est  redevenu  apres  le  jugement  en  appel,  eii  possession 
de  ses  propri6t68.     Lp  defendenr  nie  les  ..acte^  de  malad- 
ministration qu'on  lui  reproche,„et  pretend  p^ssMer  des 
„bien8  plus  que  suffisants  ppnr  garantir  les  tlemandeurs 
de  sa  bonne  adpiinistration'.  •       "'"l:  . .,/ ■    ,'"  . 

'La  Gour  de  premierie  instance  a  maintenu  lift  defense  et'. 
pn  demande  la  revision  de  ce  JQ^ement.      ,    "1i%  ^ 

*  On  a  pretendu,  k  rargumejit,  qUe  la  dispense  de  cau-  * 
tionnement  contenue  dans  I'acte  coiiatitntif  da  rhtfufrnit'.' 


releve  le  defendeur  de.  I'oblig^tion  de  fonmir  le  caution- 


'^IT, 
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f 
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nement  demaad6.  I<a  disptiUHtt  de  fourii^  uuutioh  n'eat 
paa  Ii46oe0sairemi>iii  .irrevocable.  Gette '^dnponie,  diient 
lea  autearfh  esi  une  favour  pnrement  per8oii.ne|le  A  eolui 
qai  la  re^pit,  puirffetu'Bllo  n'est  fond6e  que  hut  la  con»id6- 
ratibti  de  la'  personne  do  I'usufruitler,  on  de  ses  mbyens 
d<»  fortune.  II  n'y  a  que  lui,  dH.Pro^dhou'(2,  p.  842), 
qui  puisae  fen  prgfiter ;  au  point  qu'il  ne  pourrait  en  trans- 
mettrQ  le  bdndfice  4  d'autp)8. 

Ainsi,  ajonte  Tantenr,  en  snppoflant  que  I'usufruitiejr 
qui^  a„  re9U  cette  dispense  vient  A  tomber  en  faillite,  Jlea 
tyndics  de  ses  crfeainoiers  ne  peutent  8'en  pr6yaloir  ni  ae 
'^fuser  &  h.  prestation^du  cantionnement  pour  Tavenir.  •■ 

Au  r^e,  malgr6  que  I'usufruitier  soit  entrfe  en  joui^- 

smiceiivec  diapenoe  de  cfmtionnement,  11  pQUt  6tre  encore 

is  danei  I'alterni^ive  et  ferc6  .d'en  fournir  un  ou  de  souf- 

fr^r  la  raise  en^^q^iei^tre :  lo.  -dana  le.  cajB  ou  il  a  mal  versfe 

daJQs  sajouui^ance  de 'manidre  4  porteiRift  pr^judic^  no- 

tabjle  au  nu-proprifitaire ;  2o.  si,  m^me-^sana  n'avoir  com- 

misiiaucun  abtis  dans  sa  jouissanqe  au  prejudice  dhftpro* 

pri6i;airo)  il  4evient  insolvable.  J* 

Da^B  ces  cas,  les  tribunaux  peuvent,  suivant  la  gfravit^ 

*   des  oiroonstances,  ou  prononcer  rextinction  absolue  de 

•    Knsnfhiit,  ou  exiger  le  cautiounetnent,  ou  ft  sequestre. 

lis  peuvent  m6me  prdonnef  la  rentr^e  du  nu-propri6taire. 

"    ^ans  lai'joaissani^  des  biens,  sous  la  condition  de  payer 

»  /annuelleinent-ik  Tusufruitier  une  somme  d6termin6e  jus- 

"^i    qu^  rinstali^i^Ar usutruit  devta  cesser.  (0.  0.  480). 

-^     Ge  point -^tffiiit  Mabli  il  ne reste  qn'une question  de  fait' 

G^d^cidor :  -       ■  ,.    '  . 

lo.  Le  d^fendeur  a-t-il  mai  administr6  ? 
.\,  ,,  29^  A-t-il  c688^  depuis  la  constitution  de  Tusufruit, 
►ji  dioflfrir  leB^aranties  nfecessairos  pour  sa  bonne  admiuis- . 

trftticm  ?||^l||^        .<■  if^      ;   ' 

SyR]fpTBl!MlER  PQINT  :  -.-''M  ■ 

lies  actes  de  mauvaise  administration  qu'on  lui  reproche^ 
■r6sultent  ^u  fait  qu'iha  laissfe  vendre,  pour  taxes  muni- 
■I'lpnlfAt  HfiftlaJTftfi  et  pour  une  somme  minime,  uiLJm; 
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capitaus  qu'il  a  r«Uir6»,  et  en  troiMidmo  liet^ 

A  la  mort  du  t<»«t<|Jour  mftiiventaire  a  Hd  fait.    Pami 
^  lofT  biena  I6ffuft»  >■'«"■*  tiPjMfk""  omplwioimmt  «iitt6  an 
^^     vlllagti  do  St-B^|i|pl»l^ll|jeiMtour a pria,  eA  Ha  qua- 
Ut6  do  16gatavjf6  «n  usulraiV-po««»'8sion  d«»  cet  immeuWo 
commo  do  toua  \m  nnO^  bio^n  iuvoutoridH.  r  II  admot 
dans  aou  tfemoigiiago  atoir  pay6  pondant  longteiiipH  hu 
chargoB  ai^r  cot  immoubtte  qui,  dit-il,  l^i  6toit  plus  onfi- 
roux  quo  profitable.     Viiiyoublo  a  6t6  saifti  par  la  rauni- 
cipalit6,-pout  taxos  mnnjoipales  et  dana  los  avis  publi<i8 
,il  apport  que  la  saisio  a  m  pfatiqute  su?  la  succosHipn 
do  fott  Jaequs's  Dprion  tuiue/lemeHt  vncante.     Lo  d6foudour 
%  coanu  cotie  vonto  et  il  de<;Iaro  qu'il  ao  s'y  mtnmjtff, 
^f086,  attondu  qu'il  si^ait  que  rimmenble  jf^w^^;^ 
p^s  do  la  succession  do  son  frdre,  ^'^  '^W 

Le  premier  devoir  do  rnsufruiiler  est  de  veiller  A  la' 
mjdo  «t  k  la  conservation  dos  objpts  corapris  dans  I'liiu- 
(Tm  Get  immeuble  a  6t6  I6gu6  on  usufruit  par  feu 
Charjes  ^phir  Borion,  et  port*  dans  riuvent^ire  de  la 
•accossitfn  accep«|>  par  le-d6fendour.,  Qetto  aci»ptatidn 
«l.6t*  suifie  rfcft^possessioni^^ouvorte  «t  continue  de  la 
partdu  dfefeiidour.  ttiielui  e^  plus  permis  maintenanl 
dec4||^tof46  t«tro.l)nstitutif  doson  usufruit ;  quo  la- 
Krentefaite  A  Charles  ;56phir  Borion  , par  i.^  curateur  do  la 

'?^T*3fti  ^'^''''^  fi^^^^'  So4.8iuofte  A  diecus^iton, 
0  est  lA^^iht  k  r6glo^ntmlea  ilfer^s^adans  cette  sub- 
Btitution,  et  cotlPColir  nXM'k  y  v6ii«i«nrj?  nio'meW ; " 
Comnie  ,»»«  vieim  deljlPire,  I'immeuble  I^6t6  te^u  et 
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accept*  pat  te  d 
dfl  la  sad^ession 


j^^90m»i«  iaisknt  partie  des  biens 

E£k^  »"*•  ^^1   1-       •  ,     .-  iwr^'^''*  ^^P^*'"  ^^®*^  '^est  oblig6 
».^  .  4    •  d^IemMIlien^^  »s  ciRe  succession  pendant  la  durfee 

^      :    ^7%^«Irwt  eflff-rendre  aux  nWproprifitairesAson 

'  ^    .        •  Lft  dtfendeur  a  lalss*  veedte  cet  immeuble  pottr  des 
-       .   takes  qif^aux  termes  de  Particle  47t"du  Code- Civil   il 

.-      ftaittenudepayeir.    0•estlikunactedemauvaiseadmin- 
'  "^        "tration.que  lea  demandeurs  sont  en  droit  de  ini;«>. 


proulier. 
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"tm  d^fondear  a,  en  oatru,  n^u  de  la  miae  en  cause  uue 

Homnao  do  |2,000  sar  an  plaonmont  de  1 11,000.  qne  Tad- 

r"~^minifltTatear  de  la  BUt^cedaion  avait  fait  sar  avis  et  da 

\    consentement  du  <x>UHeil  d#  i'amille.    II  admet  n'avoir 

N^fait  aucun  «mploi  do  ccttu  Nomine.^Apr^  avoir  plaid6 

qu'il  attenduit,  ppur  faire  lu  plucemimt  voala,  qa'il  edt 

retir6  les  uatres  versemonts  k  veuir,  il  r6pond  sous  ser- 

ment  qu'il  a  retirfe  de  montant  pour  se  remboarser  de  cer- 

iaines  sommes  d'argent  ^ne  son  frdre  aretir^es^  pour  lai 
en  sa  quality  de  proi;urear  ot  dont  il  ne  lai  a  point  rendu 
ix>mpte. 

.y>ille]ni  est  des  capitaux  I6gu68  oomme  des  immenbles, 
rusufruitior  est  oblige  de  veiller  k  leur  conservation.  Le 
devoir  du  d^fendeur  Atait  de  faire  le  plac^ement  de  oes  oapi* 
taux  ;  s'il  a  des  criances  A  exnrcer  contre  la  succession  de 
son  fr^re,  U  les  fera  vuloir  en  temps  et  lieu  et  ave<;  ses 
l%ititno8  contradicteurs,  mais  il  nu  lui  est  pas  permis  de 
se  rehdre  justice  k  lui-m6me,  et  de  se  payer  sar  et  k  mdme 
les  capitaux  qui  lui  ont  4t6  I6ga6s  en  usuCruit,  de  ses 

'PlUjmdues  cr^ances  t;outre  son  autimr,  k  I'insu  et  hors  la 
c^Hllssanc^  des  nu8*propri6tairc8,  et  sans  m6me  avoir 
fait  la  pTtove  de  rexistencu  de  cos  cr^ances. 

(Test  un  iiutre  acte  de  mauvaise  administration  dont  le 
d6fe)|)deur  s'est  rendu  coupable  et  pour  Idquel  il  pcut  ^tre 
rech^ch6  en  justice. 

'  Quant  aux  cr^ances  qu'il  a  laiss^  prescrire,  les 
tions  que  le  d^fendeur  donne  dans  son  t^moigni&sHKt 
pen  satisfaisantes.  II  parait  n'avoir  fait  auci 
gence  contre  les  d6bitears ;  au  contraire  quand  on  lui 
d^im^de  s'il  a  exerc6  des  poursuites  contre  certains  d'on- 
tr'euv;  il  r6pond :  "Pas  si  b6te  de  faire  des  frais  dans 
"  I'in^dt  des  enfants  de  mon  frere." 

II  nous  parait  sur  le  tout  que  I'administration  du  d£- 
fendear,  oomme  usufruitier,  n'est  pas  celle  du  bon  pere 

-^e  farailie,  et  qu'il  a  6t6  plus  soigneui -de  ses  proprea 
intSrfits  que  de  ceux  des  _iPU8-propri6taire8.  Or,  la  loi 
robl%e  4  etendre  sur  les  biens  4«8  nus-proprifitaires,  la 

-yJgUance  qu'il  porttf  4  U  congervation  de  H^es  propter 
biena.  •        '       ■  " 


DmWm 
Ovnovi 


.s.^ 


*■ 


I 


f 


::3£ 


■.i 


' ; 


IM. 
Dorion 
Doriun. 


I 


h 


liQltTHEAL  LAW  KKrOfim 


On  *  prtttuidn  quo  U  HolvabililA  tin  «lAf«nd«mr  ««t 
diminn/j«  d.^mii,  U  coiiHtitutitfn  <l«  I'uiiurruit.  Jh  n» 
lrouv«'«  pint  la  preiivw  gmt^'x  «HTt«in«  wur  oo  point  |>our 
dbiin«r  raiHoii   aiw  dt^mttiidttHrs,    U  «hI  vrnj  <|n«t  In  d*. 

l«'  phw  a«  valour,  raaia  i)«tto\  ali^iiatipn  n'a  m  «pio 
monumtaii6«;  olio  a  «W,  fait.^  pour  qaalift»r  Imi  aiqu6v 
reuM  A  M«  iwrter  caution  daiia  don  pro«!AH  qu«  U  difoti' 
d«ur  a  gagn*ii  d»'pui«.  Lu  contrat  contiimt  uiio  clauH«» 
r^Bolutoiro  iwur  leuM  oA  le  caiktioimomeui  deviondrait 
inutile.  ,^-  ■.■■,;jjr^  ■•  /j  •  ■■.•;„,■:;    ■■  ■;■::    r   ,;  -^g  ' 

Noui  sotnmeH  d'ai^in,  nur  lo  tout,  que  los  aoteu  de  maU' 
vaiBo  adminiNtralion  r«prooh«H  ati  d6f«nd<mr  ont  6t6 
prouvtH  ;  quti  Taction  6tait  bi«n  <bnd6«  vt  quo  l«  jugem«nt- 
do  preraiAre  iurtanre  est  erron6  j  lod6f«ndour,  nonobntant 
la  dispense  de  cantionnomont  contenuo  au  testamont  de 
Charles  Z^phir  Dorion,  est  tpi^u,  on  raiiion  de  «a  mati- 
raise  administration,  de  fourn|r  nne  caution,  ot  k  son 
d6faut  de  le  faire,  lea  biens  quil  are9iif  en  Oiafimit  de* 
vrout  Atre  mis  sous  s^questre.  V 

Lejugement  de  la  Oour  en  ])remidre  instance  est  en, 
consequence  tenTenid  »veo  dfipekis  des  deux  ooursi     ' 

The  judgment  of  the  Court  o^  Review  was  as  followt : 


ir,  Idgataire  en  usufruit 


"LaCouretcU^irl     '        *• 

*' Consid6rant  que  le'd6fe.udoi 
de  feu  Charles  Z6phir  Dorion,  est  poursuiyi  par  les  nus 
propri6taires,  qui  demandentla^  dech6ance  de  son  U8U> 
fruit,  «t  subsi^jairement  qu'il  sbit  tenu  de  donner  cau- 
tion de  sabottne  administratiola,  et,  &  dSfaut,  que  Ic^ 
btens  tf^imt  mis  sous  s^questre]  et  cela  en  raison  de  \^ 
mauvaisi^idministration  et  de'son  insoIvabilit6  sunrenUe 
depuis  laibort  du  tesiateur  ;        1, 

"  Consi^rant  que  le  d^ndeurl  plaide  que  le^^^eeUtioa^ 
ledispenseide  dinner  cautionnemient,  et  nie  les  actes  de ' 
mauvaise  administration  qu'on  li|ii  reproche,  et  qu'W  est 
deVenn  |fisolvai>le\;         -  .    \%^ 

J'  Congidferantqoil  eat*pTonv6  qjie'le  dtfendenr  a  laissA 


I 

7 


vendxe  jponr  des  tbceis' monicip^let  et  scolaires,  qu' 


en 


«pt 


*, 


i«>oofTwr  or  qtmvii^  ■■Jfon. 


m 


IHirkiM, 


qiulit^  fl'aHufruiiittr  il  6Uit  t«iim  d<>  p»jr»r,  un  iinm«abl« 
porW?  A  rinvoiitairo  d«^  In  mucwmioii  d»<  OhiM'ltiN  Z^tphir  '*"^ 
Dorioti,  pariiii  1«m  bionn  «-,oni|M)Haitt  lo^i  UHliiVuit ;  c^um 
)-«xuUN45  tlouii^i  |iar,li>  (I6i'«*iid«mrr ttavoir,  qu*"  rt-t  imtnim> 
lilt)  proTU'ut  <1(«  lu  Hubftitntiou  dv  IVu  Jarqui'ii  Dorion  <«t 
«flt  tombi  irr^uli^ruuiiinl  datiM  bolii^  du  dit  ('harl«H  ZA* 
phiT  Doridit,  n«<  (!ioip|>^tti  pav  fiu  d^lViidnur,  qui  iiu  jMUt 
daid«r  contre  ■on'propi'u  titns 
-  "  0>iisid6Tan't  qa««  lu  d61'«iidoar  a  prtH  iKMUUMwion  d«  t;«t 
immonblu,  <m  Ma  quality  d'uHufraitivf  ttt  en  a  on  la  jpuiM> 
tanc«  publiqao  «t  uontiime  h  ue  titro  ;  que  la  ioi  Toblige 
k  1«  mainteuir  dftii«'l§  snoct^Mion  da  dit  GharluH  Z6phir 
Dorion  juKqu'i\  I'expiratton  du  dit  uaufrnit  ut  du  le  run- 
dru  fiaz  una  propri^taires  ; 

"  Gonsid^rant  quo  le  d^fimdonr  oat  uon  recovabKi  k 
jhire  jager  Bur  le  litige  actnel,  la  yalidit6  dh  titre  on 
▼ertQ  dnqnel  le  dit  Oharles  Z6phir  Doripn  est  dovena 
-propri^iaire  da  dit  immeuble ;  qu^  cette  qaostion  doit 
ttre  jug6e  entro  les  parties  int^ress^es  dans  la  sabstita* 
tion  da  dit  feu  Jacques  Dorion  ; 

**  Gonsid^rant  que  le  d6fendoar  a  non-sdalement  n%li-  . 
g6  de  collector  des  cr6ances  do  la  siiccession  dn  dit  fea 
Gharles  Z^phir  Dorion,  mais  en  a  laiss6  prescrire  ane 
parti^  par  sa  faate ;  que  la  preuve  de  cette  ji6gligence 
ressort  du  t^moignage  inAme  da  di^d^iendeur  ; 

"  Gbnsid^rant  que  le  d6fendenr  a  relir6  de  la  mise  en 
caase  une  somme  de  |2,000  sur  an  placement  dB  |t  1,000 
qae  Vsidminiistration  de  la  dite  saccession  avait  fait  ati 
comiptoir  de  cette  der ft i^e  ;  qn'il  n'a  pas  fait  emploi  de 
cette  somme  et  lq|KQ|^ffi^  ill^galemetit. .sons  le  pr^texte 
qa'il  lai  est  dA  pa|^i»'dne  succt'ssion/desAsommes  d'ar- 
gent  qae  le  dit  Gharlt^ii.  Dorion  a  retirees  pour  lui  en  sa 
quality  de  procurear  ;      *  -  ~, 

"  Gonsidirant  que  le"dSf^ndeur  n'a  pas^  proav6  cette 
pr6tenda«  reclamation  ;/  .  ^. 

''^^^  Goosiddrant  que  les  avtes  de  mauvaise  administration . 
reprooKft«->4i]j^  d6fendear  sont  prouv6s;  que  le  ddfendear 
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."*■     ,  snfrnit  et  s'est  reuda  passible  de  la  d6ch6ance  demaadee 

Dorion.         "  Consid6raiit  que  malgrfi  la  dispense  de'  caiitioiiiiie-.' 

-^       ment  contenue  au  testament  de  fen  Charles  Z6phii>  Dorion, 

•^  V      le  ddfendenr  est  tenu,  en  raison  de  sa  manvta^.adminis- 

.  ^.    traftion,  de  jfbur'nir  le  cautionnern^nt  requis  par  lotion  ; 

*  et  a^optant  les  conolusions  subsidiaires  de  la  d6claTa<  ' 

.^-"tion;,  ^    r   '   ,..■;''  .   '  :  "      .;  .; .:./.-...     %.  :-.  ,    ^,  .  -'' ■ .. 

'  ^1  CohsidSraiit  qtie  les  dwtnandenrs  ontprcravfi  les  idl4- 
--— g^^s  essentiels  de.  leur  jj^aration  et  au'e  Jei  d^fendeur      .- 
ii'a  pas  F^iivScenx  de.sa^fehse.;   ^       .  ' 

i  "  Considerimt'qn^il  y  a  erreui"  dans  le  jugement  dont 
la  T^vision  est  demand6e,  6t  pjec^d^nt  .a  rendre  le  jngte-     • 


■"■  t 


i': 


^     ment  qui, anr^^it  du  6tre  rendn; 

.  "  Vu  rarticle  465  dn  eqde  civij^  condamne  le  dj^endenf 
^A,  ddnner  sous  hdif  jcrurs  de  la  signification  t^  pr6sent  ' 
•jugement  aux  demandeurs, .  bon«fi  eiT  8uAs|iflte  caution  ) 
^e  sa  bonne  administration  des  fciSiaft  dorit  I'usufxtiit  lui 
""  .     a.6t6  I6gu6„parfeii  Charles  Zephit  Dorion, 5)ftr  son  t^- 
^    ■  "^en^^u  le  5  juin  IS*?!,  devant  ^ftre-C.  H.  Champag^-, 
,.     notaim  et-tfemoins,  et  par  un  autre  testament  fait  en  la-..,  |»^| 
•  .*.  forifie  anglaise  iMir  le  <!ft  Charfes  Z6phir  Morion,  •le\^ 8.^^ 
juin  ISili  et- co^ifirmant  le  dit  tfest^^ment  du; 6,  juin  ;  et  a    ' 
d^faut  par  le  dit  d^feucteurde  donner  telle  oautH)n  dans 
►      le-dit  461ai  sejpnt'les  dits  biens  mis  en.sSduestre  suitant    ■ 

"    laioi-^  -'..:'^     •;.  ;  '''■''    '   '  '  ■.:. '■^"  .:^' 

I     ."  Et  cQMidamn^  le  dit  d6|endeur  gux  dfipens  tant  de  la 
/f^    Cour  Sttp^rieure  que  4e  cette  Coutf  dell^vision,  distraits, 


>vl 


i"i:' 
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r^ 


ill- 
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rt»."t-  '^ 


"  Declare  de  plus  que  le  pt(^se|it  jugement  sera  «!c6cu- 
toire,  nbnobstant  appel.'^  i'V    -  :       ?   i^>:^  r '  , 

(')  On  the  16th  February,  1889,  the  steority  offeited  wa^jre^cted  by  the 
ji     ^-r  judgment  (Tioranger^Ji) :—      '    \  "■    .         "- 

ligng,  Ju#  de  la  Cour  Shperi^nie,  pour  jaJProvinoe  de  Quebec, 
da  les  parties  snr  |e<»a|(ionnement%0rt  par  ted4fendeur>  ' 
e^aoiin^  loi^^i^oesde  proo^dare,  la  la prenve  et  d^iyj^-j,, »'. ., ; , . 
Uteudu^uele^fendetiV,  l^ataire  en  UBufrl\iti,^ M|jP^^ 

)  caotiomnertient^  a  (>U(Ba^^^M«Mn  abm^e 

, condamn^  Adonner caution desa  ^iMBHuisiratjoiit^tu- 

cautioft,  le  namm<<  TianjM>  ^hgffla^Rqi^  pp  liii'vwn. 
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^May  28,  1889.] 

Pag»«e/o,  Q.  a,  forthe'appeUattt'.T-        * 
L'nBufraitier  dispens^  de  donrnSr  cautionnemont  ne 
.  pent  &tte  priv6  de  cette  dispense  que  dans  le  cas^insol- 
vabilit6  caracterisfee  ,ou  d'abna  de  jouiBsance  |tii  do^ue" 
lieu  tk  de  justes  80tip9on8  def  malveraa,tion.  •    , 

"  La  simple  transformation,  di»Slit  ^itbry  et  Bau  (Vol. 
II.  I  229,  p.  4t8>  des  objets  soumis  it  I'listiftrtut  rfesultant, 
pat  exeinple,  soit  du  rachat  d'une  rente,  soitde  la  vente 
■   par  licitation  ^  par  exprojiriation  foTc6e  A'tin  iinmeuble, 
:  ne  gerait  pas  suffisante  pour'  autoriser  le  iiu-propri6taire 
diexiger.une  catition.    II  jpourrait  8egftle]dBeiit,,e.u  pareil  " 
cas,  et  si  supposer  en  outre  que  Vusuiruitier,  dfspenli6  de 
foutnir  caution,  ne  preBent&t  pa«  utte  8ol\rabilit6  de  na- 
ture ^6carter  tout  sujet  de  ctainte  sferiettee,  deinander, 
'soit  le  reinplbi  immediat  du  capital  de  la  rpiit0  ra 
ou  du  prix^de  Tent?,  soit  rfetablissement  de  mesures  c«n- 
servatqires  destinies  #  etf  gsMpantir  la  restitutipj^lors  de 
Igfeeseg^ion iiel*U8ufruiit."    {id;  note  3^:^  '^Lia  dispense 
M -dd^er  cautioii  6<ittiyaut  de  sa^atiiife  Cpautifn  ;  et 
yconime  eelui  qui  a  c<*|i8tilu6 1'ustii^if  ,a  pu  pr^W)ijr,le  ra-' 

djifelt' injur  ce  seal  objet,  dWx  immeubles  8ltu^,Pt^f  A.^^  et 

I'ftutreifSt-Jeroipe;      -i- ;  '  »  :■      > 

'   ."  Considft-ant  qi»  to  d^ferfdear.iiB  peat  6tre  leteft^  de  l'«*Ug»tion  de 
.      foomir  aiution,  qu'4 1%  ^qjiditionTie  donner  en  nantiMeSi^t  W  gsge  sufli- 
8ai)t,i»q9'iln'o!flftop«i8;,   '  ■  ;    .       ^  '    '^^     '  ^  v 

'*  Coimidinnt  qu'anx  tertnee  dSa  artlcliMlW  et^  466  .mis  en  rapport 
■^^ .,  avec  l'arUclel963  du  code  dvfl,  ft  d^fisu*  do  ^jpotionnement,  les  biena  aou- 
;     ■  mis  ai'MMhiitdoivent^tr^  mia  boub  sfiqoeatre;  que  le  code  n'indiqiie  ^ 

»uc«o  autre  mode  de  reippliMHJr  le  caut^onneiMptfee  o^ 
•V    i   "■Conaidirwit  qqe  le  CautlomBement^^rt  ^S"  pMitente  aaoune  garantie       ^^  "  -^ 

%  ^  '^MditJonnelle.Xu  qa'il  eat  prouvg  qoV  dehorsdea  iwmeubles  c4d6s  au      '^Z.  -«<^ 
i  '^atl4i^|garWflnsuniqHSIdececai|tidnt»i^  .V* 

■,     fortanS'eta.'flSaa biena ^Sraonnela';"  "-    -  .  .    •>,*  ®. .  v 

•  '"     "Ckmaid^rantquela  BolvVbiHt^de  la<Atitiw|ie.eytiineqa'en6ga^ 

.  •  c,  ft  sea  propri^t^a  fondfirea  com^arfea  ft  la  valeur^Bea  bienp  aujete  ft  I'uaa- ..    -  :^ 

^^' -'.fruit;  '    .   "    ^     V       *■':■■    •  ,V   '".;■'">,,;  ■>■■"■  '  :-"''^ 

'■:  K     -  ConaidfiBant  qa'il  appert  par  lias  certiftcate  d%p»gi«tremtot  prodmta^ 

tleBimmeubl«8vend«a;a«iaitI«UB6  ^r  led^engeur.aontvhypoth^     .  _,  ,: 

lau  montantde  $J3313  onWIw  int6r6t8  ft'^hoiri  e^fn'ofifteiltpas 
denlandearidneigitrtuitiesitflBaaa^*^..  '  *  . 

*  '    Re£bBe4B-cauU<»u»mentoflEBrtp«*te^6|jmd6iu'.'' ■ 
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chat  de  la  rente  on  de  la  vente  de  I'immenble  pour  lea 
causes  indiqu^es  an  texte,  rien  ne  prouve  quo,  dans  sa 
pensfie,  la  dispense  de  caution  dut  cesser  par  I'eflfet  seul 
de  oes  faits  jutidiques."  (ArrAts  cit6s.) 

Nous  ferons  remarquer  qu'il  n'y  a  pas  eu  ici  ali6nation 

d'immeuble,  que  tons  les  immoublos  sont  «jiGore  exis- 

tants,  et  quant  k  la  fortune  mobijiere,  la  seule  en  question 

en  cette  cause,  le  testateur  a  voulu  que  Tappelant  en 

jouit  sans  donner  caution.  1 

.10  Demolombe,  No.  500,  p.  483,  parlant  du  rachat  d'une 
Itfente  perpfituelle  ou  d'un  prix  de  vente  retir*  par  I'u- 
sufnaitier,  dit :  "  Si  done  I'usufruitier  6tait  6videiliment 
solvable,  et  si  les  nus-propri^taires- ne  pouvaient  all^guep 
86rieusement  aucune  (srainte,  nous  croyona^qne  la  <^8- 
pense  de  la  ©aution'devriit  6tre  maintenue  dj^fi^le  cas  ou  il 
A'agiraitd'un  eivgemble  dfebien8,d'un  usufruit  universel." 
(id.  No.  606.)  L'usufruitier  pourrait  Mreadmis  kSavLt- 
nir,  k  d6faut  d'une  caution,  sbit  un  gage  soit  une  hypo- 
.  tbeque. 

Srrey,  26,  2,  231.  Paris  6  Janvier  1826,  (Cliauss6)  C.  N 
8,  2,  ItS-p.  P.  26,  1,  186,  jug6:  I'insolvabilit^'notoife  , 
de   rusufruitier  d'une  succession  ne  ^uflSt  pas  pour,  fe 
faire  contraindre  au  paiement  des  sommes  qu'il  doit  a  la 
successibn  ou  a  donner  caution  pour  leur.  surety,  lorsque 
Tusufruit  lui  a  6te  donn6  avec  dispense  de  caution. 
Voir^aussi  Sirey,  80,  2,  71,  Aix,  12  juin,  1879  (Martiny). 
id.  11, 2,  181,  Paris,  16  juin,  1S11.  (La  Coutui*e).      . 
id.  "79,  2,  382,  Aix,  81;  Janvier,  18*79.  (G6116),       ,    '  >        • 
La  question  d'insolvaj^ilit^^ant  6cart6e  mdme  par  la/ 
Gourde  Rfivision,  I'appelant  nejdoit  pas  fitre  priy6  de  la 
faveur  que  le  testateur  lui  a  acfcoM6e,  et  le  jngement  de 
la  cour  de  premiere  instance  qid  a  dlbouifel'actibn  avee  d^-  . 
pens,  doit  6ire  rfitabli  comme  (ionforme  aux  faits  et  kl& 
justice.  V  •        ' 

J.E.  Faribault,  t<^t  the  respond^t.     • 

.  DORIoi^,  Oh.  X,  delivered  the  judgment"  in  appe^ 
which  reversed  the  juagmeft  in  Rwiew  for  the  follow-  . 
ing  reasons^: —  , 
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"  X^  Oour,  etc.......      .    •  '     ••    * 

"  Oonsiddrant  que  feu  iCharles  ZSphir  Dorion  a  pi^r  son 
testament  re9u  devant  BUtfe.  0..  H-.  Champagne,  notaire, 
et  t6moin8,^le  6  juiii  lS11,'Xait  boh  frere  Jean  Baptiste 
Th6ophile  Dorion,  Tappel^t  en  cette  cause,  soq  l^gataire  • 
en  ^nsufruit,  et  Ta  dispensd  de  Cfournir  le  cautionnement 
jrequis  par  la  loi,  lequel  testament  a  6t6  confirm^  par  un 
autre  testament  du  10  juin  1871  ;  •, 

"  Et  consid§rant  que  rien  ne  fait  voir  que  le  testatenr, 
_  ne  connaissait  pas,  lorsqu'il  fi  fait  son  testament,  T^tat  de 
fortune  de  V^ppelant,  et  que  rien  ne  i)ut  voir  non  plus 
/  que  cet  6tat  d^  fortune  ait  subi  depnis  le  d^ces  du  dit 
.^harles  Z6pliir  IJorion  des  changemen4^  notables,  ni  que 
''|p. dit  Jean  Baptiste  Th^pji^  Dorion  a  abusfi  de  son 
usu^fruit  de  nuLnidre  a  mettre  fei  p6ril  les  droits  des  inti- . 
m68,  et  ^  justified  une  cour  de  justice  d'interposer  son 
autoritd  pour  exiger  un  cautionnement  dont  le  testateur 
V&  dispense  ainsi  quHl  avait  droit  de  le  faii^; »  •  \i2~< 

*'  Et  tonsid6jant  qu'il„  y  a  erreur  dans  le  jugement  ren- ' 
%MiiPfir  la  Pour  i^grieure  sitoea|^^,|^  Mon.tr6ai  C9;atae 
Gour  de  Rfe^ision  je  8l  Janvier  1889  r*-  f 

"Cette  Gowr  casse  et  annule  le'dit  j^^meut^u  81  jan< 

vier  1889,  '(ibnfirme  le  jngement  r6ndu  pa.t  ia  O^ur  de 

premiere  in^tUnce,  et  renvoie  Paction  ^es  i^liti^s  avec 

Jepens  tant  en  Couf  de  premie^je  inst^eque  sutt  rappej 

(JWsse»<»e»te  Thon.  M.  lejugeTessi^^^^  « 

/        ■         \     (f^M^giifeiit  of  C.R.  reversed 

Pagnuelo,  'taillon  8f  .6^^,  Jitorneys  fjir  appellant. 

/  ^.  Fari&att//,  attorney  for  ifes'pondei^t.  > 
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2^0  ^  MONTREAL  LAW  Rlia«ORTS.  '  , 

'      -,      February  26,  1889. 
Cktram  Dorion,  Oh.  J.,  Tessi^r,  Gross,  Church,  Bossife,  JJ. 

ABRAHAM  JACOBS,         %  .  l 
{Defendant  in  Court  below), ' 


'">•'/ 


HOWARD  RANSOM  ET  al 


AfpelIiANT  ;  *  . 


\ 


y    Jt^^  in  Chwrt  bdou^,^ 

'  Respondents. 


■■'■■  i-y-"''. 


Fraud — Sale  of  insolvent  estate  by  assignee — Colli^sion  between 
persons  who  luid  tendered-^ Remedy  of  crec^orsr^Disifi- 
button  of  amount  i^ecoveted  as  damages.  \  .    f 


'HxtD: — 1.  Where  a  person  wlio  had  tendered  for  the  |>tiiechaSe  of  an 
'  insolvent  estate,  and  vfho  ha<l  put  in  two  bids,  and  acting  in'collusion 
with  the  insolvent,  bcAiglit-bff  o  higher  bi<lder  in  order  that  his-dW^ 
lowest  teiider  niighi  be  accepted ;  that  this  artifice' wai^a  fraadqimi 
the  creditors  of  the  estlte,  and  they,  or  any  dhe  of  ihem,  mig^^i^  *  • 
cover  f^m  such  bidj^ir  ,the  amount  of  damage  caused  thereby  toUbe 
..estate.'  ■•.^f>;'.>  .     '         •    «.  '^ '         \ 

2.  I'^at.iwo  or  more^iflidQpendQnt  fifms,  creditors  of  the  insolvent,"  may 
unite  in  fluch  (^Udd^l^nd  claim  one  money  condem.natibn.    . 
C  3.  But  the  amoui)t'^6vered'in  such  actioti  Is  an  asset  of  the  eB|;aie,.aiilU 
'*  niust  be.diatri^^  as  such,  and  ^annot  be  wholly  paid  (o  thft  cre- 
ditors virho  tnsiit^d,  the  suit        •     ■  '*' 

.9  ■  '  *     *     X  '         '      .      ^:^:-  '     '. 

Appeal  from  a  judgment  e^  the  Superior  'Court,  Moa^^ 
treal  (Wurtele,  J.),  November  12,  Jl88'7,  condemnipg  the 
appellants  to  pay  *  1806.08.  THe  judgment  o^  the  Court 
below  was  as  follows  i-t"  .  V\      ♦     ,         '  " 

"TkeCoart,  etc.,....*^  ;>•  ,. 

•  '*  Seeing  tfeiit  the^eiferal  effect  of  the  i^adence,  written 
and;  <^a]tv^dii#ved  i«  tl^s  cause,  shoyp^and  leads  to » the 
full  iionviclion,  that  ^e,  defendtmt^nd  the  sa^  Hymau 
¥iheberg  and  Israel  Vijaeberg,  who  being  insolvent,  Jhi9d 
mad^  an  asiignment  pi  the  benefit  of  their  i^i^tors,  had 
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>frAiidnlentl5r  combined  together  to  put  a  h6nA  fiAeMAAxit 
foKthe  stock  ancji  other  assets  of  the  said  insolveats  bat  of 
the  way,  and  £hi|^|^(i[ni|-e  the'^same  at  a  lower  price  for 
t]^e  be^^fit  of  the  said  inso]N!;|pQt8|and  to  thp  detriment  of 
their  creditoi^,  and  Jthat  th^  wi>r\4one  w^th  the  couni- 
-yliiice  of  the  assignee  Robeiirt  Wm\  iMcFarl^he  :    ' 

"  Seeing  that>ihe  defendant,  iii/order  to  ge>  rid  of  the 

bid  made  by  one  Norman  BurrG^o/uld  under  the  nanie^jf^ 

•K.  Fuller, '  oflFefed  and  paid  hxA  the  siki  of  |iOO  to  in- 

^U(i^  him  to  withdraw  the  same;  representing  tp  him  at 

'the  same  time  that  in  any  eventme  coufd  not  •acquire  the 

said -stock  And  assets  as  higheif  bidffliad  l>een  purposely 

;  "putJn;  ■  \  ,     "  /  ^'   ■ 

,  "Seeing  that  having^  got  ^d\of  the  dtridvNorlaian  Burr 

^"Gould's  bid  of  4Tic.  onMhe  yflollar)  the  defendant  subse- 

^^itiently. acquired  the  said  stock  and  as|pt8  in  the  intliihBst 

'  *  *ad  for  tlie  benefit  of  th^  s^d  insolv^ts  for  4lc.  on  the 

4ollar,  having  withdrawn  \  «11,  th^   higher  bidfiL  above 

faded  to;       •  **  '    ..~?  ,  ■  "■"■■v.",' 

'feeing  that  the  said  stock  and  assets  w^drevalned  at 
''^12,4blL21,  and  that  the  diifference  of  afc.  6n  the  dollar 
betyreen  the  price  at  which,  th^  defend{£Ut  acqa^re^  the 
same  ^nd'the  amount  o^f  Norma)(i  Burr  Gouid*s  witiidrawn 
bid  <fau8ed  a  lobs  to  the  creditor^  of  ^SOB.O^fr^dftcorres- 
.pondiijg  benefit  to  the  insolvents :      °  ^^^    •  '  <  ' 
.  "  Oonsideriug  that  the  deiendani  is  tesponsible  for  the 
damM^es  thm^J^aled  by  his  positive  aci  imd  fault,  and 
-Chat  ^  planBPp'as  creditors  of  the  said  inablven^s  we're 
entitled,  as. well  for  themselves  as  for  t|^e  ben^t  of  such 
ot}ier  cre^ors  as  might  join  th^  m  th$  anit,  tbjdemand 
the  amount  of  such  damages,  and  are  %q^  entitl<^  to  re- 
dover  (He  sattie  from  the  (iHreixltiii^,  doth  grant  tl|e  |taid. 
mM^oii  ttiid  III  low  the  production  of  filing  or  t^.  said' 
l1it|iMBltlon|  .%    '  ':    '• 

"And  adjudit'ttliiig  on  i|^  raerits^^  thf^c^use ;      ,     •* 
"  Doth  condemn  the  derefidant  to^pay^^^tfee  plainiifts 
the  said  sum  of  |80is.O8,  with  inteteiit  fl^pi»M>n  j^roon  ^he 
ath  nf  Ofitobflr^lSg^jintil  pwywiftTitf,  and  th^*  cqBfe  of  SbH,** 
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Jan.  18.  1889.] 

D.  Mactnaster,  Q.C,  and  Hutchinson,  for  the  appellants 
D.  Oiraua^d,  Q.C.,  for  the  rm]^^AeniB.  " 

Feb.  26, 1889.]        *  /"  '\    . 

Cross,  J.  1[  for  the  Court) :—  ^^ 

In  1888  s  firm  of  Vmeberg  &  Frother,  composed  of 
Hyman  Vineberg  aiid  Israel  Vinebefg,  carried  on  busi- 
ness as  well  at  Cornwall  as  at  Carletoji  Placi|||^n  Ou^rio.^ 
On  the  16t|»  Sept^mber,"1888,  they,  as  oOf^partners  and  as 
individuals^^  made  an  assignment  of  Iheir  estate,  property 
dnid  effects  to  one  B.  W.  Macfarlane,W  Cornwall,  in  trust 
for  the  benefit  of  their  creditoi[8,  as  provided  by  the  local 
jaws  of  the  province  of  Ontario.  Macfarlaue  gave  the 
ui^al  public  and  other  notices  for  the  sale  of  the  property 
anid  effects  of  their  eijtate,  requiring  tenders  to  be  sent  in 
by  the  2Qth  of  October,  1888,  up  to  which  date  some 
eleven  tenders  had  been  received,  among  which  was  ojie 
from  the  appellant  offering  41  cents  on  the  dollar  of  the 
inventory  price  of  the  goods.  The  tenders  were  opened 
in  the  piesenoe  of  the  app4|lant,  of  the  two  Yinebergs, 
and  6th)sr  parties.  There  were  only  two  of  the  tenders 
lower  than  that  of  the  appellant,  and  a  third  at  the  same 
rate  as  tha;  of  the  appellant,  viz.,  41  cents  on  the  dollar. 
Some  of  tJiese  tenders  were  in  fictitious  names,  amgng 
which  Was  one  in  the  name'  of  E.  Fuller  {(k  47^  cents  on 
the  dollar- -really  put  in  by  a  bidder  of  the  name  of 
Norman  Biirr  Gould,  a  responsible  party,  who  had  also  a 
bid  in  hisdw%^ame  for  8*7  cents  on  the  dollar.  The 
highest  bid  was  ^  cents  on  the  dollar. 

Although  therd  were  seven  bids  higher  than  that  of  the 
appellant,  the  estate  was,  by  Macfarlane,  awarded  to  him 
on  thQ  ground  that  his  was  the  best  bid  of  those  who 
"presented  themselves  who  were  willing  to  carry  ot|tt  their 
offers.  On  the  matter  being  thus  closed,  th^  appellant 
remitted  the  possession  of  the  estate  back  to  the  insol; 
vents,  Yinelwrg  &  BrothetJ  giving  t|ie  transaction  th? 
appesTMW  of  the  bid  msda  ISv  the  apoellatit  bsinar  in  the 


interest  and  fat  the  benefit  of  ^e  Ttetebergs.    The  j^ce 
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of  the  assets  so  adjudged  Was  paid,  aqid  in  due  coarse 
distributed  among  the  creditors.  Xansom;  Fprbes  &  Go. 
and  Turner^  Rose  &  Oo.  being  each  creditors  for  consider* 
able  amounts, — and  boin^  dissatisfied  with  the  conduct 
of  the  Vinebergs,  each  severally,  on  the  29th  of  April, 
"11184,  caused  a  writ  of  chpiaa  to  issue  against  the  Vine- 
bergs  for  secreting  theif^  estate,  and ,,  after  a  protracted 
empUtte  and  hearing,  thelse  writs  of,,  capias  were  both  con- 
firmed by  judgment  rendered  on  the  *lih.  of  January,' 1886. 
The  present  action  wjiEis  afterwards,  on  the  drd  of  Octo- 
ber,  1886,  brought  by  the  above^  named  iwo  creditor 
and  f  third  credrtor,«  a/  firm  of  John  Oalder  &  Oo.,  who 
combinea  to  seek  a  i«^edy  against  the  fraud  they  con- 
ceived to  have  been  operated  by  the  insolvency  of  the 
Vinebergs  and  the  disposal  of  their  estate.  In  their 
declaration  they  set  forth  the  secreting  of  ^heir  estate  by 
the  Vinebergs,  the  ca]^  proceedings  against  them,  and 
iraud  in  th^  disposal  /if  the  assets,  which  they  claim  was 
brojaght  about  by  the  fraudulent  connivance  of  the  appeP 
lant,  the  Vinebergs,  and  MacfjEirlane,  the  trustee,  whereby 
the  assets,  that  were  Worth  112,000,  were  disposed  of  to 
^  the  appellant,  but  really  for  tile  insolvents,  the  Vine- 
bergs, for  $4^967.42.  They  therefore  claijned.Jhat  the 
amount  whereof  the  creditors  were  thus  ^lefrauded 
should  ;  be  paid  to  them  and  to  such  creditors  as  joined 
them  in  ihe  suit ;  all  of  which  allegations  of  fraud  and. 
wrong-doing  on  the  ^rt  of  the  appellant  he  denied, 
maintaining  that  the  purchase  by  him  of  the  assets  of 
^he  e%tat0  was  fairly  and  honestly  made  for  himself,  and 
that  his  restoration  of  the  assets  tp  the  insolvents  was  a 
joint  ad  Ventura  entitling  him  to  a  ahAie  of  the  profits^ 
be  realized  therefrom.  On  the  proof  made,  the  judge  ol 
the  Superior  Court  found  the  plai&tifis'  case  mad^  out  to 
the  eictent  of  1806.08,  for  which  he  awarded  t^m  jtid^ 
ment.  .  .  ., 

.  Jacobs  has  appealed  from  this  judgment,  and  we  «« 
called  Upon  to  decide/on  its  validity.  Objection  was 
taken  to  the  remedy  sought  not  being  competent  to  (a«d- 
itoTB.  hni  Wft  ^avpi  allTi^y  TTmiKltmHI^  fmyfti-al  artinna-<qi- 
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the  same  principle,  a  loading  case  being  that  of  Bomeau 
Sf  Tkibaudeau,  1  Leg.  News.  274.  It  is  a  ttpneftoial 
remedy,  and  we  are  not  disposed  in  thi?  particular  to  gd 
back  onour  decisions.  •  "  •      ;      , 

On  the  proof  on  the  merits  o?  the  case,  ii  is  «Cpparii)nt 
that  the  bids  were  so  previously  arranged  that  in  case  the 
appellant  did  not  sacceed  on  the  bid  in  his  own  name  lie 
could  avail  himself  of  a  higher  fictitious  bid,  piT^  Jh  jfer 
him  under  another  name,  and  <;laim  the  purchase  in  thai 
name,  by  the  connivance  of  the  person  (his  friend)  -ij^l 
whose  name  that  bid  had  been  made ;  while,  if  on  opeij|>  i 
ing  the  tenders  it  was/found  that  there  was  no  intervene 
ing  independent  b^d,  the  fictitious  bid,  that  is,  th«jt,  onW; 
put  in  for  the  appellant^n  another  name,  hud  only  to  ijift 
repudiated  or  abandoneOvto  allow  of  the  appellant^ing 
left  without,  a  competitor  and  getting  the  estate  at  his 
own  bid.    This  plan  should  hare  worked  to  perfection 
in  the  appellant's  interest  had  it  A&t  been  that  another 
party,  viz.,   the  above  mentioo«d  Worman    B.    Gh>hldi 
seemed  to  haye  understeiKi  the  plan  equally  as  wdl  as 
the  appellant.     Qouid  put  in  two  tenders — one  in  his 
own  name  ^r  only  37  cents  in-  th«.dollar,  aud  another  in 
the  name  ofl  K.  Fuller  for  47 J  cents  in  th«  dollar.    The 
latter  bid  ccpBequenlly  stood  in  the  way  of  Jacobs'  get- 
ting the  estate ;  so  that  in  order  to  get  rid  of  Gould's  bid 
in  the  name\of  K  Fujler,  Jacobs  adopted  the  expedient, 
of  buying  otf  Gould's  bid  fn  the  nune  of-  Fuller,  thus 
efJMibling  Jacobs  to  secuie  the  esjfSite  for  ^  cents  in^he 
dolIar4e8s  than  G^ld  might  havB^been  forced  to  pay  for 
ifcl,   TSiis  clearly  caosed  a  damage  and  loss  to  the  credit- 
oys  to  the  amonat  for  whW  the  judgment  is  rendered. 
Jao/obs  him«elf  jMlmit«  the  payment  of  this  money,  suM 
msy4^ftinctly  provet  by  Qould,  who  declares  that  he 
wtB.|i5a^  to  pay  ei»en  a  hif^her  price  for  the  estate.       r 
„    Mffll^fariane^doeB  not  appear  to  have  been  very  mucn  f 
if- « fUiVe  W  t|ie  interest  of  the  creditors     His  procedure  in 
at  onrie  exjpbsing  whoi;he  bidders  were,  opened  the  door 
t6  the  e]^«^tiou  of  the  fntnd  contemplated  by  the  double 
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Adding  to  the  eoat  th«  Additi<»nM' amount  Ja^lw  is 
condemned.to  pay  in  this  st^it,  he  appears  to  have  jB^ot  a 
very  good  bargain  of  the  estate.  The  case  is  redolent  of 
fraud;  he  rasy^be  thankful,  that  he  has  not  a  larger 
amount  to  pi||i^^^'\]Hie  judgnient  of  the  Superior  Court,  is 
confirmed.       ^I  -       " 

There  will  be  a  modification  permitting  of  the  deposit 
OT  the  money  into  court  for  distribution.  The  respond* 
ents  asked  it  to  be  paid  to  them  and  to  snch  other  credit* 
prs  as  should  join  titem  in  the  suit  before  and  up  to 
judgment.  We  think'  it  should  be  distributed  among  all 
the'  creditors  the  same  as  other  assets  of  the  estate,  and  it 
will  be  so  ordered.  •  ^?,   / 

The  judgment  is  as  follows  : —      :  .    .    '  ':''"%  ^:-:"'i*,  ' 

"The  Courts  etc..:...  .    rj  "•        '>i       . 

'*  Gonsideiing  tfiat  the  judgment  re;i4ered  in  thiicause 
by  the  Superior  Court  at  Montreal,  on  the  12th  of  Novem- 
ber, 1887,  is  correct  and  Well  founded^  in  fact  and  in  law, 
save  as  to  a  modification  in  the  particulars  following,  to 
wit,  the  test  consit^ani  and  the  dispoWl^i  the  said  judg- 
ment are  struck" out,  and  the  following  substituted  :-^  '    ' 

"  Considering  th^t  the  defendant  is  responsible  for  the 
damage  thus  caused  by  his  positive  act  an^, fault,  and, 
that  the:  plaintiffs,  as  creditors  of  the  said  insolvents, 
were  entitled  as  well  for  themselves,  as  for  the  benefit  of 
the  other  creditors  of  the  said  insolvents,  to  demand  the 
amount  of  such  damages,  and  ^^^  *iow  entitled  to  recover 
the  same  from  the  defendant,  doth  grant  the  said  motion 
and  allSw  the  production  and  filing  of  the  said  deposition  ; 
and  adjudicating  upon  the  nierits  of  tHj^jpause,  doth  order 
and  condemn  the  defendant,  within  15  days  aftef  the  ser- 
vice upon  him  or  his  'attorney  of  record/of  the  present 
judgment,  to  pay  into  the^  hands  of  the  prpthonotgry  of 
the  Superior  Court  for  the  district  of  Montreal,  tV  said 
sum  of  1806'.^  with  inteTe«i|ii||peon  from  the  8th  of 
October,  1885,  and  that,  in'  deSIK  his  so  doing,  execu- 
tion may  issue  against  him  at  "Hp^ipfetitance  tff  the  plains 
lillk,  difuuM  to  the  shurilTof  thufdigMyt,  to  levy  the  aaadr 
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•moant,  with  iiitereHt  and  coats,  from  and  out  of  the 
property  oif  the  defendant,  and  to  return  and  deppait  the 
same  to  and  in  the  hands  of  t)ie  said  prothonoiary,  in 
order  that  in  «>ithflTdttBe  the  settle,  may  be  distributed  in 
4ue  course  of  law  as  of  the  pr<iooeds  of  an  insolvent  estate, 
and  that  failing  the  plaintiffs  to  do  diligt>nce  in  eoufor. 
mity  herewith,  the  rightsijf  any  other  creditor  or  creditors 
are  hereby  reserved  to  have  thq  said  sum  so  d«|)08ited  and 
distributed  in  due  codrHo  of  law ;  and  said  S<lff ment  so 
rendered  by  the  said  Spporior  Court  at  Montreal,  on  the 
said  12th  of  November"  188*?,  is  modified  a^t^ordingly,  and 
as  so  modified  is  confirmed  wi^  dosts  as  w^l  of  the  said 
Superior  Court  a^  of  this  Cojifrt,  said  costs  to  be  taxed  in 
ihis'Court  as  in  a  cause  ofihe  second  class." 

Judgment  modified. 
master,  Hutchinson  Weir  Sf  Maclennan,  for  Ippellout. 
•ouardfr/e  Lorimim  if  tk  Lorimier,  for  respondents. 
'(J-  K.) 

November  20,  1889. 

Coram  Dom^n,  Ch.  J.,  Tessikr,  Clioss,  Chukoh,  Bossfi,  JJ. 

CORPQBATION  OF  THE  CITY  OF  SHERBBOOKE. 

^        (Defendant  in  Court  below). 

Appellant; 
'and 

JOSEPH  bUFORT,  V      . 

^  {PlainHff  hi  Court  below), 

R^PONDENT. 

Incorporatfid  City—C.S.C.  ch.S5,s^^Dainages  resulting  from 

L^,:jiegka  to  maintain  road—Ltifuat^n  of  three  months  need 

Hot  be  pleaded.  v^ 

Hau)  :j^.  Section  3  of  caa,  ch.  86,  (R.aQ.  4616, 3  3)  applies  to  the  Oty 
ofSberbrooke;  and  v»  action  uf  dttnMgBe-th*iwittd<im«»-tM  mMim 
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8.  The  Oourt  la  obll|{«<l  U>  apply 
Ui«  (lefendiint. 
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Appeal  from  a  judgment  pi 
of  St.  Francis  (Bbookh,  J.),  Do*-.  2 
ap(MfUant  to  pay  |12/>  damageH 

drowned  in  St  Francis  river  within  the  limit«of.tbe,uiiy 
of  Shcrbrooke.    The  judgiuout  was  as  foltoWf4^ 


bnrt,  distHd^ 

domnin;g  th« 

vatuti  of  a  horse, 


;#  "  the  Ooart,  «io...\.. 

"  donsiderihg  that  th<^  plaintiff  hath  pjoved '(he  mi- 
teria}  allegations  of  his  duolaratiou,  aud  that  the  plAce  ou 
the  highway  where  the  accident  occurred  b;|^  .which  he* 
lost  his  horse,  was  a  dangerous  place  Whiol^, should  have> 
been  guarded  by  a  baud  rail,  and  which  hand  rail  would 
have  prevented  the  acoidout  by  Which  said  horse  was 
droyirned,  and  that  the  fact  of  its  beiug  such  a  dangerous 
place  is  proved  by  the  accident  having  occurred  there ;  that 
said  road  was  not  fenced  on  either  side,  |v^i^i  narrow  and 
not  protected  on  the  .westerly -side,  except  by  alder  bushes, 
through  which  plaintiff's  colt,  bein^  frightened,  passed 
into  the  river;  and  that  the  provisi^ns^of  Art.  787  of  the 
Municipal  Code,  apply  to  said  highway  at  the  place'of 
said  accident,  and  that  the  said  defendants  are  responsible 
to  plaintiff  for  the  damage  sustained  by  him  as  complained 
of  by  hita  in  his  deolafatiofl,  doth  adjudge  and  condemn 
defehdapts  to  pay  plaintiff  the  suta  o^,Jll^5,  the  value  of 
^°s&id  colt,  with  interest  thereon  from  .the  22nd  of  O^cem- 
ber,  1887,  and'cbsts^f  BJxi{r<^istraU$,  etc."  "1  ,  ^^^        ^    | 

'■■„:  Sfipt.  25, 1889.]:^  ^'^■■^''■•■:'-'^^^-;':^""''^  ^■'"-  ^:-v7'>:  ■-■;"-;:''■■■'■ 

^  H.  B.  BrjowHf  Q:  C.,  for  the  appellant,  after  contc^nding  ^ 
that  the  judl^ment  was  unfoni^ed  on  tj^^.^xi&efi'ti^  submit- 
ted that  the^alctibn  Was-  preso^iBed,  un4er  the  provisions 
''^of  section  8.  of  G.  S.  0.  ch.  85,  vShtQ  ^un-  three  months 
having  elapscid  after  the  accident  before  the  institution 
of  the  suit.  This  giround  of  defence  had-not  been  pleaded, 
but  wai^4^du3^  set  up  in  tke  .reasons  oflLppeilr 
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L.  R.  815,  was 


Oufort. 


ca*e  of  Corporation  of  Quebec  Sf  Howe,  ISl 
flhertSik.  deferred  to.  '  i 

Bilanger,  for  the  respondeat,  conten^id  that  the  limi- 
tation should  have  been  pleaded,  and  ithat  this  ground 
of  defence  qould  not  now  be  invoked  %  the  appellant. 
The  present  oase  did  noi^lall  within  Ari.  226'7,  0.  C,  be- 
cause it  was  not  a  case  mentioned  lit  Arfcles  2260.  2260 
2261,  2262,  d  C.  '  •      .    j. 

It  was  further  contended  that  the  thr^e  months'  limi- 
.  tatioh  did  Uot  apply  to  the  case,  because  Sl^erbrooke  is  not 
an  incorporated  townorjcity  within  the  ineaning  of  ch 
85,  0.  S.  0.,  inasmuch  as  it  was  not  created  a  town  by 
special  Act ;  and  the  Municipal  Code  shpuld  apply.    It 
was  true  that  in  4876,  the  town  applied  for  new  powers, 
and  a  special  Act  of  incorporation  was  obtained,  89  Vi<5t. 
(QJ  cfc  60  ;  but  it  remained  subject  to  the  jdispositions  of 
the  Municii)al  Code  as  regards  all  mattUrai  not  provided 
for  by  the  special  Act,  and  the  maintenance  of  roads  was 
one  pf  the  matters  as  to  which  the  special  Act  was  silent. 
Therefore,  the  prescription  of  two  years,  ui^der  Art.  2261, 
C.  C,  should  apply.       ;^  i 

..     '     '  ■     :   ._  i  ■  ■■    .'  . 

Bossi:,  J.  (for  the  Court)  :— 

Le  present  appel  est  d'un  jugement  condamnant  I'ap- 
pelantfe  a  payer  la  valeur  d'un  cheval  apparfjenant  k  I'in- 
tim6,  etqui  se  serait  noy6  dans  la  rividre  St  Fran9ois  ou 
il  serait  tomb6  de  la  rue  Windsor,  dans  les  limites  de  la 
cit6,  et  qui,  k  cet  endroit,  longe  la  riviere. 

Le  demandeur  all^ue.  que-^accident  est  dA  au  manque 
d«  garde-fous  jk  cet  endroit,  e%  la  negligence  de  la  d6- 
fenderesse  qui  n'aurait  pas  prisles  precautions  ordinaires 
et  n§cessaires  pour  la  surety  publique. 

En  appel,  pour  la  premiere-  fois,  la  corporation  a%ivo- 
qu6  la  prescription  de  trois  mois  du  chapitre  85  des  Sta- 
tuts  Refoudus  du  Canada. 

Les  propositions  par  TintimSe  soumises  sont : 

lo.  Que  ce  statut  n'est  pas  applicable  k  la  corporation 
de  la  cite  de  Sherbrooke  parce  que,  quant  A  cette  matiire, 
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Iacit6  deSherbrooke  est  rfigie  par  les  dispositions  du       m 
code  mimicipal.  y,  ^ 

2o.  Que  oette  prescription  n'est  pas  une  preiscrit , 

absolne,  et  que  la  dfefenderesse  ne  Tayatat  pas  invoqa6</ 
par  ses  defenses  en  Cour  Sup6rieure,  le  tribunal  d'appel 
ne  pent  ni  la  8uppl6er,  ni  la  recevoir,  lorsqu'elle  ne  forme 
pas  partie  des  plaidoiries  ficrites. 

La  premiere  question  n'offre  guere  de  difficuit^s. 

La  cit6  de  Sherbrooke  a  6t6  incorporSe  par  acte  special, 
89  Vict.  chap.  60.  Get  acte  apr^s  avoir  6rig6  en  corporis 
tion  de  cit6,  la  ville  de  Sherbrooke  existante  jusqu'alors 
en  vertu  d'autres  statuts,  pou^bit  k  la  division  de  la  cit6 
en  ^artiers,  au  mode  de  representation  de  ces  divers 
quartiers  dans  le  conseil  de  la  cit6,  donne  un  syst6me  s^ 
cial  d'61ection  de.  conseillers,  de  contestation  d'felections, 
d'imposition  et  perception  des  taxes  municipales,  et  con- 
fere  a  la  corporation  les  pouvoirs  qui  paraissaient  neces- 
'saires*^  sou  organisation  et  a  son  fonctionnement  Enfin, 
et,  probablement  au  cas  ou  quelque  chose  aurait  pu  avoir 
6t6  omis-dans  cette  longue  Enumeration  de  pouvoirs,  il 
est  8tatu6,  section  48,  que  le  code  municipal  sera  applicfi- 
ble  pour  toutes  les  matieres  auxquelles  il  n'est  pas  pour- 
vu  par  cet  acte. 

DeM  ilr6sulteque  la  corporation  de  la  cit6  de  Sher- 
brooke doit  son  existence  a  cet  acte,  et  qjie  c'est  en  v^lltf'de 
cet  acte  qu'elleest  cr6ee  corporation  et  non  en  vs^^es 
dispositions  du  Code  municipal.  Gertaines  parjEies  du 
Code  sont  bien  rendues  applicables  d  la*  corporation,  mais 
parce  qu'elles  wnt  incorporfees  ddns  I'acte  special  dont 
elles  forment  partie,  on  ne  pent  pas  dire  pour  cela  que  le 
code  Aunicipal,  comme  code,  est  la  loiquir6gitla  cite.  II 
en  est  d'ailleurs  exclu  par  Tarticle  premier  du  code  qui 
le  rend  inapplicable  aux  cit§s  et  villes  incorporfees  par 
'  acte  special.  «        ,. 

D'ailleurs  la  section  48  en  d6clarant  que  les  dispositions 
du  code  municipal  s'appliqueront  dans  tons  les  cas  ou  la 
chartede  la  ville  ne  contiendra  pas  de  dispositions  8p6- 
ciales  est  encore  sans  effet  pour  la  prEsente  cause,  pour  la, 
raison  que  le  code  ii^anicipal  ne  pourvoit  pas  4  la  pres- 
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cription  pour  les  actions  en  recouvrement  des  dommAges 
de  la  nature  de  ceux  r^clam^s. 

II  faut  partant  declarer  que  le  chapitre  86  a 'applique  Ik 
la  cit6  de  Sherbrooke.  ' 

Quant  d  la  question  de  savoir  si  la  Oour  doit  d6clarer 
acquise  la  prescription  6dict6e  par  ce  statu*  lorsque  cette 
prescription  n'est  pas  plaid6e.  je  crois  que  nous  ne  pou- 
vons  hfisiter.  Les  termes  de  la  loi  sont  impfiratifs  :  "  La 
"  corporatidn  sera  responsable  des  dommages  ppurvu  que 
'.'  ractiou  soit  intent6e  dans  les  trois  mois  aprds  les  dom- 
"  magesj  soufferts."  Ainsi,  pas  de  responsabilitfe,  et  par- 
*ant  pas  d'action  aprds  les  trois  mois.  Aprds  ce  laps  de 
temps  %  loi  d6nie  Paction.  , 

La  Oour  ne  pourrait  sans  violer  la  loi  I'admettre  dans 
une  action  ex  parte,  parce  que  le  statut  d6clare  que  telle 
action  n'existe^  pas,  et  le  fait  que  la  d^fenderesse  aurait 
comparu  et  plaid6  d'autres  matifires  ne  saurait  cr6er  un 
droit  d'action  qui  sans  ces  defenses  n'aurait  pas  exists. 

Mais,  nous  dit-on,  I'article  2188  du  Code  Civil  dit : 
"  Les  tribunaiix  ne  peuvent  'pas  8uppl6er  d'office  le 
"  Jioyen  rfiflultant  de  la  prescription,  aanfdans  les  cas  ou  ^ 
"  la  loi46nie  I'action,"  et  d'aprds'ce  te|B^les  tribunaux 
ne  peuvent  pas  supplier  d'oSBBce  la  'j^pVption  dans  Jes 
cas  ou  laloi  d6nie  Taction,  ils  le  peAjtinf  dans  les  cas  ou 
la  loi  ne  d6nie  pas  Taction.  C'est  ^our  eux  un  pouvoir 
facultatif  que  leur  donne  cet  article.  /        \ 

Ce  raisonnement  ne  me  j^rait  pas  pouvoir  6tre  adopt6. 
Le  chapitre  86. d6nie  Taction,  et  il  n'est  plus  loisible 
aux  tribunaux  de  la  recevoir.  ,  / 

D'ailleurs,  le  mot  "peuvent "  de  cet  w^icle,  doit  se  lire 
comme  signiBant  V  doivent,"  autrement  il  fiiudrait  decla- 
rer lettre  morte  I'aHicle  2267,  et  declarer  aussi  lettre  morte 
le  chap.  86,  cependant  reconnu  par  Tarticle  2268. 

L'on  objecte  encore  qrte  la  defenderesse  en  plaidant  au 
fond  4.  Taction  a  recobnule  droit  d'action.  ^> 

La  rdponse  est,  que  Ton  ne  pent  pas  reconpaitre  l^exisv 
tence  d'une.  j^ction  qui  n'existe  pas  en  loi.    II  faudrait 
pour  quo  Taction  put  etre  maintenue,  non  une  simple  re- ' 
connaissance'de  ce  droit*  inezistant,  mais  pa  aoayeaa 
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contrat  qui  crterait  le  lien  do  droit  bt  ferait  naitre  une 
obligji^ion  nouvelle,  et  ce  serait  ceite  aeule  nouvelle 
obligation  qui  pourrait  fairo  la  base  de  Taction. 

Je  n'ai  pu  trouver  le  rapport  de  la  cause  Lat^ontagne  ^ 
Dufresne,  mentionn6e  par  Mr.  le  Jugo  Bamsair  dans  ses 
rapports  de  d6cisions  de  la  Cour  d'Appel,  coloniie  646.  II 
ad6  y  avoir  U  une  inadvertance  singulidre,  6t  "qui  ne 
pent  6tre  attribute  A  un  juge  dont  la  science  et  k  preci- 
sion de  langage  font  I'admiration  de  tons.  II  doit  V  avoir 
eu  erreur  dans  la  correction  des  6preuves. 

La^Oourd'Appela,  au  contraire,  dans  la  cause  de  La 
Corporation  de  QuOec  ^  Howe,  18  Q.  L.  R.  816,  appkqu6 
la  prescription  de  ce  m6me  staiut  dhap.  86,  quoiquWle 
n'eAt  pas  6t6  invoqu6e=  en  Couir  Sup6rieure ;  et  la  C6ur 
Buprfime  a,  dans  les  deux  causes  de  Breakey  Sf  Carter  (oi 
sell's  Rep.  266)  et  Dorion  8f  Crowley  {Idem,  p.  420)  d6ciai 
que  les  courtes  prescriptions  du  code  doivent  'ftlre  applit 
qufies  en  appel  quoique  non  iiSvoqij6es  par  la  partie  de- 
vant  le  tribunal  de  i^emidre  instance. 

La  jurisprudence  est  ainsi  fii6e,  et  nous  devon?  ren- 
voyer  Taction,  mais  comme  dans  les  causes  citfies/sans 
frais  en  faveur  de  la  ddfefideresse.  " 
,  Si  felle  avait  invoqu§  ce  Intoyen  en  Oour  Sup6rieure,  le 
?  dei|»ftndeur  se  serait  probablement  desist6  de  son  action, 
etaurait  6vit6  les  frais  da  Tinstruction  ;  iktout  6vdnement 
le  jugement  de  la  Cour  Supfirieure  aurait  renvoy6  Taction 
H  les  frais  de  Tappel  n|auraient  pas  6t6  encoufus.  "  : 

Je  dois  ajouter  qu'A  mon  avis  la  corporation  6tait,  dans 
Tespdce,  responsafele  du  dommage  causfi,  et  sauf  la  pres- 
cription acquise,  46vait  6tre  condamnde.  Ce  n'est  qu'avec 
regret  que  je  me  vols  forc6  de  renvoyer  Taction.  Cette 
loi  est  dure,  ello  d^vrait  probablement  disparaitre  de  nos 
statuts,  mais  elle  s*y  tronve,  et  nous  ne  pouvons  nous  re- 
fuser d'en  faire  Tapplication. .  ' 

-  Tessieb,  J.,  {diis.)  considered  that  the  right  to  invoke 
prescription- had  been  renounced  by  the  appellants.  On 
the  merits,  his  Honor  was  of  opinion  that  the -judgment 
should  be  conlnned. 
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The  Judgment  is  1^  follows  : — 
"  La  Cour,  etc 

"  Consid6rant  que  par  la  section  3  du  chapitro  8.^  des 
Statuts  Refondus  du  Canada,  il  est  ponrvn  que  si  la  c6r* 
poration  municipale  d'une  cit6  ou  d'une  villa  inco'rpoT^e, 
n6gli^e  de  r^parer  et  d'entretenir  nne  route,  rue,  ou  grand 
cheniin.  situ6e  dans  les  limites  de  la  municipality,  telle 
corporation  sera  respdbsable  de  tons  les  dommageib  6proti- 
v§s  par  suite  de  cette  negligence,  pourvu  que  I'action 
pour  recouvrement  de  ces  dommages  soit  intent^e  dans 
les  trois  mois  aprds  leA  dommagds  soufferts  ; 

"  Et  coiDsid6rant  que  Tintim^  en  cette  cause  n'a  pas  in- 
tents d'action  contre  la  corporation  de  la  cit6  de  Sher- 
brooke  dans  les  t^ois  mois  de  la  date  &  laquelle  il  a  soufiert 
les  dommages  dont  il  se  plaint  par  son  action ; 

"  Et  considdrant  que  par  I'article  2188  du  Code  Civil 
les  tribunaux  ne  peuvent  pas  supplier  d'offioe  le  tnoyen 
resultant  de  la  prescription  sauf  dans  les  cas  ou  la  loi 
d§nie  Taction; 

.  "  Et  considSrant  que  d'apres  les  termes  du  statut  ci- 
dessus  eit6,  I'intim^  n'avait  plus  d'action  apres  les  trois 
ihois  expires  4  compter  de  la  date  &  laquelle  il  avait  souffert 
les  dommages  dont  il  se  plaint ;  x 

"  Et  consid6rant  que  cette  interpretation  est  conforme 
4'rarticle  2267  du  Code  Civil,  qui  declare  comj^Utement 
eteintes  les  reclamations  ou  cr6ances  pour  injures  corpo- 
relles  en  vertu  de  Particle  2262  du  Code  Civil,  lorsque 
Paction  n'a  pas  ete  intent^e  dans  les  deiais,  fix^s  par  cet 
article;  *  ' 

"  Et  consid6rant^«*en  vertu  du  statut  et  du  dit* article, 
la  corporation  appelanten'etait  pas  obligee  d*inyoquer  la 
prescription  fix6e  par  le  f  tatut  ci-dessns  cite,  et  qu'il  y  a 
erreur  dans  1/jugement  rendu  par  la  Cour  de  premidre 
instance,  savoir  la  Cour  Superieure  pour  le  district  de  St. 
Fraufois  le  22me  jour  de  decembre  1887,  cette  Conr  casse 
$t  annule  le  dit  jugement ; 

"  Mais  considerant  que  I'omissi^n  de>Ia  part  dei'app^ 
lante  d'avoir  inToqtt6  en' cour  de  premidre  instanbe  le 
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°        (  November  27,  1889. 

Cbram  Tbsbibb,  Gross,  Baby,  Ghuboh,  Boss£,  JJ. 

HBNEY  W.  RAPHAEL  es-qual:, 

(Plaintiff  in  Court  bdow), 
-'  ,  .  Appellant; 

'    ■    r      ■      '      •'^^  ■"'.:■'  '.■■/;' 

JAMES  MAOFARLANE. 

{Drfen^lant  in  Court  below), 
\  '  _         Respondent. 

glares  subscribed  for  by  mandatary  "  in  trust "  -^Necessity  of 
acceptance  or  ratification  by  the  cestui  que  trust. 

Hblo  : — (Cbosb  and  CnuBcn,  JJ.,  diu.),  That  a  complete  and  valid  inveat- 
ment  in  trnst  cannot  be  created  ontil  the  aame  has  been  accepted  or 
/  ratified  by  the  p>tjd  que  tniri,  or  some  one  dnly  aathorized  in  hia 
behalf;  aod  until  is  accepted,  each  inveetment  may  be  revoked  by 
the  person  who  made  it  And  so,  where  the  flather  of  a  minor,  who 
was  not  her  tator,  invested  monies  belonging  to  her  in  shares  of  a 
Joint  stock  company,  "intmst,"  and  afterwards  sold  the  same,  and 
invested  the  proceeds  otherwise,  it  was  held  that  no  valid  trast  hav- 
ing been  created  for  want  <^  acceptance'  in  behalf  of  Uie  minor,  her 
tutor  (subsequently  appointed)  had  no  right  to  recover  such  shares 
'     ftom  the  purchaser,  who  had  bought  them  in  good  Isith  and  paid 

7r~  fiill  value;  and  in  the  circumstances,  there  being  no  valid  trust,  the  ~ 
:^    ^question  whether  the  purobaqpr Iwtd notice  ofasuj^wsed  trustwss 
immaterial-  ■        -  /  ■■■ 

-f  You  V.,Q.B.   -     ■'/;  '  '^" 'V/  ■" -V,.  "  -■  -■  --  'f.U-"  '  : 
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Dufort. 


moyon  de  dSfense  rtealiant  da  chapitre  85  des  Statnts  ^^ 
RelbuduB  a  occasionnfi  des  frais  conHid^rables  tant  en  Gonr  sb^A?^« 
iuf^riuure  qu'on  Courd'app«il,  I'appel  de  la  corporation  ap- 
pelante  est  maintenu,  ut  Taction  de  I'intim^  est  renvoy^o, 
ohaqne  partie  payaut  ses  frais  tant  en  Goar  do  premiere 
instance  qu'e^n  Gonr  4'&PP®1-  {Dissentiente  Thon.  Juge 
Tessier.)"  * 

v/  Judgment  reversed. 

Ives,  Brown  4*  FreriiM,  for  appellabts. 

Bdanger  Sf  Genest,  for  respondent. 
_:     (J.  Ky  J  _        .  ^ ,  1 
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l«l        5«««.q,  ^;i^''"*  fj  f '"•'""A  "  Cn.  a  C.  R.  fl61 ;  (In  Privy  Council)  10 
B«J.^l  Leg.  News,  280;  L.  R,  12  App.  Cm.  617,  distlDKuUhed. 
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Appeal  from  a  judgment  of  the  Superior  Court,  Mon- 
treal  (T41T,  J.),  April  20, 1888,  dismiMing  the  appellant's 
action.  ^      '  < 

The  following  is  the  judgment  of  the  Court  below  :— 

"The  Court  etc 


_^" Considering  that  at  the  time  of  the  formation  of  the 
M^or  Manufacturing  Company,  the  defendant  Gibb  sub- 
scribed for  and  was  allotted  forty  shares  in  the  stock  of 
said  company,  of  the  par  value  of  flOO  each,  one  sub- 
scnption  and  allotment  being  for  thirteen  shares  to  which 
the  words  "  in  trust "  were  added  to  his  signature  at  the 
time  of  subscribing,  another  being  for  tweuty-four  shares 
to  which  the  words  "intrust"  were  not  added  at  time 
of  subpcnbinj,  but  were  subsequently  added  by  defend- 
ant,  at  what  date  is  not  proved,  but  for  the  purpose  as 
stated  by  him  of  protecting  said  shares  from  seizure  by  his 
creditors;  and  another  being  forthree  shares  to  which 
the  words  "intrust"  were  never  added  to  his  signature 
m  the  origfeial  subscription  list ;    ' 

"Considering that  the  said  thirteen  shares  represented 
the  sum  of  11,316.67  (less  |16.6t)  which  tMjJk  stood  at 
the  credit  of  "  Estate  Gibb  "  in  the  books  of  the  firm  of  ' 
Major  &  Gibb,  in  which  defendant  Gibb  was  a  partner, 
and  that  the  other  twenty-seven  shares  represented  the 
sum  of  12,668.66  which  then  stood  at  the  credit  of  de- 
fendant Gibb  in  the  books  of  the  said  firm,  as  being  his 
.share  in  the  capital  and  profits  thereof ; 

"Considering  that  the  evidence  as  to  the  source  from 
which  the ^aid  sum  of  |1,816.6'7  originally  came  is  im- 
perfect, that  even  if  he  did  borrow  said  sum  from  his 
said  wife  as  appears  to  have  been  the  case,  he  had  fitH 
control  thereof,  and  never  received  it  for  investment  on 
behalf  of  said  minor  Helen  Raphael  Gibb ;  '    .c- . 

"  Considering  that  it  is  not  sufficiently  proved  thjit  My 
part  of  said  sum  of  #2,668.66  belonged  to  the  said  minor  • 
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that  whatuver  money  defendant  Gibb  received  from  the       ■*"•. 
estate  of  the  late  Beniah  Gibb  was  so  received  as  one  of     ^v^ 
the  residuary  lepfatees  under  his  will,  and  if  any  part  of  MMfMiM,.. 
said  money  went  into  the  firm  of  Miyor  &  Gibb  it  went 
in  as  the  money  of  Gibb  ;  that  no  entry  in  the  books  of 
Major  Sc  Gibb  has  been  proved  going  to  establish  that 
any  money  so  received  went  into  said  firm  as  belonging 
to  said  defendant's  late  wife  or  to  their  minor  child  ;  that 
the  only  evidence  is  the  statement  of  Gibb,  who,  after   » 
repeatedly  declaring  that  he  could  give  no  definite  infor- 
mation on  the  subject,  asserts  in  effect  that  $1,688  of  said 

_ium  of  #2,668.66  was  received -IVom  Beniah  Gibb's  estate    .^ ,^ 

and  belonged  to  said  minor  child,  but  seeing  the  general 
character  of  his  evidence,  and  that  his  statement  is  not 
corroborated,  and  that  he  is  unable  to  give  dates  or  par- 
ticulars, such  statement  is  not  sufficient  evidence  to  justify 
the  Court  in  holding  that  a  sum  of  $1,688  belonging  to  <» 
said  minor  formed  part  of  said  sum  of  $2,668.56 ;  ^ 

"  Considering    that    there    were    two    capital    stock 
accounts  opened  in  the  ledger  of  the  Major  Manufac-  ^ 
turing  Company,  one  in  the  name  of  defendant  Gibb  in 
trust,  in  which  he  is  credited  with  the  sum  of  $2,700  as      ' 
representing  so  much  plant,  merchandise,  and  cash,  put 
by  him  into  said  company,  and  another  in  which  j|gite  v 

Gibb  is  qredited  withftl.SOO  by  balance  of  merohaSH?  ; 
"  Oonbidering  that  paintiff  has  not  caused  to  be  pro- 
duced the  original  stoik  certificates  issui'^d  to  defendant 
Gibb  for  said  forty  shares  of  stock,  or  made  any  evidence 
whatever  as  to  whether,  when  said  stock  was  issued  to 
him,  there  was  any  trust  whatever  disclosed  by  which  ^ 
parties  dealing  with  said  defendant  Gibb  with  respect  to  1: 

said  stock  would  be  put  on  their  guard,  and  that  in  fact 
no  stock  was  subscribed  for,  or  allotted,  or  issued  under 
the  name  of,estate  Gibb  as  would  appear  to  be  suggested 
by  said  ijiccount  under  that  name,  and  it  is  not  proved 
that  any  was  issued  in  the  name  of  defendant  Gibb  in 
trust  ;--■■•■/:■  ''.'  '■■'  .';;:■■■■ 

"Qonsidering  that  there  is  %ot  sufficient  evidrace  to   I^ :  1  21 
hold  that  defendant  Mac&rlane  had  notice  before  ^tT       ^  ;-"^ 
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pnrohamMl.  a^.-pptod,  and  paid  for.^Haid  forty  Nhan>H  that 
then.  wtt«  .my  truat  ronnoctod  with  thorn;  that  thow  ia 
no  «vtd«u»c..  that  h«  .n-or  actually  aaw  th«,  naid  wuhHorip. 
tioh  h>t  or  the  said  two  ar.ountH  ;  that  although  h«»  had 
Ai'Vi^im  t<>  th««  hooka  of  tho  company  and  may  have  ocoa- 
Monally  ncamin«d  thom,  it  in  not  to  bo  inferred  oa  a  faot 
that  he  did  ««o  8aid  atTounts  ;  that  tho  existopoo  of  «aid 
•ubacription  lint  and  of  said  two  aocounta,  in  th«  abHonco 
of  proof  that  defendant  Macfarlane  actually,  aaw  them,  or 
thAt  the  stock  was  isHued  in  oonfonnity  with  the  way 
Baid  subscriptions  and  aoi^ounts  were  (mtered.  was  not  a 
notice  to  defendant  Mncfarlano  that  any  truat  oxiated  in 
connection  with  the  Haid  shares ; 

"  Oonsidefing  that  the  trauHfers  of  the  three  shares  of 
said  stock  by  defi^dant  Gibb  to  defendant  Mac^farlaiie  on 
tho  20th  of  February,  1886.  and  of  tho  thirty-sevon  shares 
of  said  stock  by  the  same  to  the  same  on  the  16th  of  March 
1886,  were  received  by  Mr.  Bingham,  the  then  bookkeeper 
of  the  comnany,  who  witnessed  said  transjerp,  and  that  no 
trust  of  ariy  kind  was  expressed  on  said  tronsfers  at  the 
time  they  wore  received,  or  when  defendant  Macfarlane 
accepted  them-and  that  it  was  only  upon  the  represen- 
tation of  said  Bingham  that  said  transfers  Wfere  irregular 
and  after  defendant  Macfarlane  had  paid  for  said  stock, 
that  the  company  through  him  wrote  the  letter,  of  date 
the  28rd  March,  1886,  asking  defendant  Gibb  to  come 
and  make  coi-rections  therein,  and  that  it  was  only  after 
said  letter  was  written,  that  defendant  Gibb  added  the 
words  "  in  trust "  to  said  transfers  ; 

".Considering  that  it  is  not  proved  that  said  transfers 
were  executed  fraudnlently  or  coUusively ;  that  in  fact 
said  defendant  Gibb  had  been  the  sole  agent  and  man- 
datary of  his  late  wifi?  and  of  "her  estate,  as «  alleged  in 
plamtiflF's  declaration,  that  hfi  and  Macfarlane  were  on 
unfriendly  tenns,  and  that  ^fendant  dibfc  sold  said 
•tock  because  he  no  lonfcer  held  office  in  said  company 
md  had  no  confidence  in  the  management  of  defendant 
Macfarlane,  and  believed  he  was  acting  prudently  in 
disposing  of  said  stock  and  investing  the  proceeds  else-  _ 
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whore,  which  he  dW,  and  said  dufimdant  MacfarUim 
a(;qairod  said  stock  in  good  faith,  believing  said  defund^nt 
Oibb  had  a  right  to  sell  it ;  ' 

"  Conijidoring  that  {iWinUff  ii-quatas  has  failed  to  prove 
the  material  aUegatious  of  bin  det^lafation  : 

"Doth  dismiss  plaintiff 's  action  with  costs,  dittraiti, 
etc." 

Sept.  19,^1889.] 

L.  H.  Davidson,  Q.  C,  anjl  F.  8.  Madennan,  for  appel- 
lant : —  [\ 

The  appellant  submits  that  the  proof  establishet ; 
1st.  The  existence  of  a  trust  attaching  to  the  stock  iii 
favor  of  the  minor. 

2nd.  Notice  to  respondent  of  the  trust.    „. 

By  his  marriage  cdutract.  Patrick  Thomas  Gibb  settled 
110,000,  and  whatever  sttflMtwould  a<;crue  to  him  as  one 
of  the  residuary  legatees  undehthe  will  of  the  late  Beniah 
Gibb,  uiwn  his  wife  and  her  heiriS.  The  gift  of  #10,000 
was  not  paid  at  the  time  the  marriage  contract  was  ex- 
ecuted or  afterwards.  Gibb's  property  wouli^  therefore 
stand  charged  with  that  sum  in  favor  of  his  wife  and  her 
heirs. . 

The  monies  received  from  the  estate  Beniah  Gibb  Were 
invested  in  the  firm  of  Majoj  &  Gibb,  in  Gibb's  own 
name.         *  .  I^l'' 

„.  The  execution  of  Mi*  maftrriage  contract  with  gifts  in 
favor  of  his  wife  and  her  heirs,  the  entries  in  the  books 
of  the  firm  of  Major  &  Gibb  of  an  account  of  "Estate 
Gibb,"  representing  nioney  borrowed  from  his  late  wife 
and  belonging  to  her  eUtate,  his  subscription  to  the  stock 
in  trust,  and  the  entries  in  tl^  ledger  of  the  Major  Manu- 
facturing Company,  together  with  Gibb's  declaration, 
that  a  portion  of  this  money  did  not  belong  to  him,  con- 
stitute a  complete  creation  and  declaratioii  of  trust. 

The  acceptance  of  the  trust  by  Gibb  is  clearly  shown 
by  his  appropriating  and  setting  apart  the  stock  in  the 
Miyor  Manufacturing  Qompany  to  the  use  of  the  Intrt 
for  his  child..   He  kept  the  stock  under  his  control  iii 
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trnaJ,  and  «iid<Mvor«<r  toiH^rform  th«  dntioji  ofa  trttftM. 
Thongh  not  ttp|M)int..«l  tiilor  to  his  child',  propurty  at 
that  tliii«,  hi*  intwption    wan  to*p,(rforra  aneh  acta  aa 
would  b«at  Mty«  th»  hitori.iit  of  th«  minor,    ^ibb's  in- 
twntion  must  bivgnthoml  from  hia  a4illonH  and  thit  clr'. 
(mniat«noi>8  which  attended  hiN  patting  the  words  "In 
trust  ••  to  his  subw^iption  to  th«  stoilt.    Th«  fidaciary 
chara<5terof  th«  monins  whi<!h  purchased  i^io  stork  ha<l 
burdened  it  with  a  trust  in  favor  of  the  minor,  and  th«t 
addition  of  the  words   "in  trust"  to  thib  iabs<,ription 
sheet  and  ledgeroTthe  Company,  was  notice  to  £11  parties 
dealing  with  the"8fo((k  that  Gibb's  holding  was  that  of  a 
trustee,  and  that  he  was  not  the  absolute  owner      He 
had  not  impownl  lyiy  additional  burden  u|)op  the  stock  or 
created  a  new  trust ;  he  h«<l  .simply  disclosed  the  true 
capaijity  in  which  he  held   the  stock-     He  announced 
himself  as  a  trustee.  At  |he  time,  he  was  largely  indebted 
to  his  wife's  estate,  as  the  gift  of  110,000,  made  in  the 
marriage  contract,  had  neVer  been  paid,  and  this  in  -Addi- 
tion to  the  monies  borrowed  from  his  late  wife,  and  the 
monies  which  came  fVom  the  estate  Beniah  Gibb,  would 
exceed  his  total  holdings  \at  that  time.     It  is  therefore 
fair  to  argue  that  the  whole  of  the  stock  in  the  Major 
Manufacturing  Company',   was  considered  by  Gibb  as' 
being  in  trnst  for  the  minor. 

On  the  question  of  noUce  to  respondent  of  the  trust,  it 
is  to  be  observed  that  the  respondent  was  the  managing 
director  of  the  Major  Manufat^turing  Cpmpany,  had  the 
management  and  supervision  of  all'  the  details  of  the  , 
business,  directed  and  controlled  the  office  of  the  com- 
pany and  «n  its  servants,  and  had  access  to  and  was 
responsible  for^^jthe  keeping  of  the  books.  Respondent 
frequently  examined  the  books  of  the  Mi^pt  Manufac- 
turing Company  and  of  the  fiwn  of  Major  &  Gibb,  which 
wete  kept  in  the  company's  office. 

The  statement  exhibit  A6,  showed  the  estate  Gibb 
credited  with  11,816.67  in  the  bnsiness  of  Miyor  &  Gibb. 

This  was  the  statement  sabipitted  by  that  firm  to  re-  ^ 
•poQdent  at  the  date  of  the  formation  of  the  Major  Mann- 
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&u)tiiring  Coinpiuiy.     All  th«  •cx.oonU  cyT  Mi^or /k/^>ihb       '"^ 
•  "  w«ro"  thoroughly  gpn«  into  by  reiipoudoiit  iMfora  tb«     ^** 
formation  of  thw  ooinpany,"  and  it  wm  a  raattnrof  gt^iioral 
,    kiiowltidgo  among  t\ui  diruotqni-alid  otliiinra  of  the  M^jox 
Maiiafai.turitig  (Company,  that  Gibb  held  Mome  property 
.  in  truat  i'ar  bin  wife  or  ohild.    The  acoounta  in  the  com-, 
pany'a  hooka  ahowod  there  wa«  aome  (Htisaliarlty  ahoat 
Gibb'a  holding,  oihd  the  o,nly  raticuial  <;onolaNion  that  <uui 
be  .drawn  from  the  evideniHJ  ia  ttiat  rea|Hm(hmt  had  a 
-  knowledge  of  the  exiatenoe  of  the  a<;count»  and  entriea  ipT 
the  booka  of  both  the  fl^m  of  Mi\jor  Sc  Gibb  and  the  Mi^jor 

.  Manafaotaring  Oom^auy,  which  ahowcd  that  Qibb  wa» 

'  not  the  abaolute  owner  of  the.atork  in  queation.     In  ad- 
■  dilion  to  thia  there  ia  the  teatimony  of  Mr.  Miyor,  which 
eatabliahea  beyond  all  doubt  that  reapondeut  knew  qi 
the  truiU^-..,  •    "  v  ■     " 

The  principle  npon  which  U^e  appellant  relioa  ia,il}at 
the  ahar^^a  being  entered  '*  in  traat "  apon  the  booka  of 
the  Major-  Manufacturing  Company,  of  which  the  reapon* 
dent  waa  himself  in  po88«>88ion  aa  managing  director, 
conatitnted  auffiiiient  tmd  coni^plete  notice  to  reapoifclent 
j^at  they  Were  ndt  Gibb'a  abaoluto  prpperty,  and  that 
the  effect  of  aui^  notice  waa  t^  put  respondent  upon 
incjj^isyli'vto  Gibb'a  right  to  aell  the  atook,  before  accept*  ^ 
"  ing  transfer  thereof.  .  * 

Have  the  words,  "in  trust"  any  special  signification? 
'•la^Bank  of  Mo^eal  v.  Sweeney,  L.  R.,  12  Ap'p.  Oaa.  617, 
the  Lord  Chance^or  said  : 

"  Xhe  Badk  heA  express  notice  that  as  regards  the  pro* 
"  perty  transferred  to  them,  Rose  stood  to  some  person 
'*  in  the  relation  expressed  by  the  words  "  in  trust,"  and  ' 
^"  the  only  question  is,  what  duty  was  cast  upb& ,  tlie 
"Bank  by  that  knowledge.    Their  Lordships  think  it 
"  wrong  to  *si^y  that  any  lews  duty  waa  oast^pon  thtol«- 
"than  the  duty  of  declining  to  take  tKe^projIrarty  iin^  • 
,  JK  they  had  ascertained  that  Rose's  transfer  was  authorised     ' 
^^  by  the  nature  of  his  trust.     In  fact  they  made  nd,  Ini^     ■ 
'_^  "  quiry  at  all  about  the  matter,  following,  as-  Mr.  %til*V./; 
'"  ehanan  says,  the  usual  practice.    So  acting,  thiey  tookV 
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"  the  chance  of  finding  that  there  was  somebody  with  a 
II  prior  title  to  demand  a  transfer  from  Rose,  and  as  the 
•  plaintiff  iHsiich  a  person  they  cannot  retain  the  shares 
against  her  claim.    Their  Lordships  arelpd  to  this  con- 
••  elusion  by  the  ordinary  rules  of  justice  as  between  man 
and  man.  and  the  ordinary  expectations  of  mankind  in 
"  transacting  their  affairs... vf hen  it  was  argued  that  the 
words  'm  trust'  do  not  jhow  a  title  in  'any  other  per- 
•son,  and  that  they  might  be  mejely  a  mode  of  dis- 
^  tinguishmg  one  account  from  anollier  in  the  company's 
books.    Their  Lordships  think  that  /%  do  import  an 
interest  in  some  other  person,  though  .not  in  any  specified 
^  person.     But  whatever  they  mean,  they  dearly  show  the 
tnfirmUy  or  insufficiency  of  Base's  <iitfe?^d  those  who 
.'Choose  to  rely  on' such  a  title  cannot  complain  when 
'the  true  owner  comes  forward  ta daim  his  own " 

See  also  Eing  v.  MUdieU,  8  Peters.  826 ;  Ihytor  v.  Phmer, 
Inb  ■  »  h  P"  ^''^ '  ^^  ""■  ^""^^  ^  »••  32  Ch.  D.  601, 
«  4l  .^^'''  ^^'^^  ^®  ^^'  ^'  ''38  ;  Wormley  Sf  Wormley, 
8  Wheatorij^l ;  Ze^cft  Sr  Lench,  10  Vesey,  ,517 ;  Mangles 

This  stock  ^ng  the  property'of  Gibb's  minor  child, 
the  sale  to  res|idndent  iiabsolutely  null  and  void  for  non- 
compliance wjth  the  formalities  required  by  0.  C  297  and 
42-48  Vict.,  m)  cap.. 26,  s.r.  Np  authorization  of  a  Judge 
or  the  Court;  was  obtaineSi  for  Snaking  these  transfers.  An 

•  Illegal  or  emulated  transfer  cin  in  no  manner  affect  the 
nghts  of  the  minor,  and  it  |«  immaterial  to  this  view 
whether  respondent  has  fi  knowledge  of  the  trust  or  not. 
_  A  trustee  has  no  implied  powdr  to  sell,  and  where 
there  is  express  prohibition,  an  unauthorized  sale  is  of  no 
eflfect.    Biddle's  Law  of  Stock^ok^s,  pp.  881  and  886. 

.  Even  though.  Gibb  did  act  as  the  "  sole  agent  and  man- 
.datary  of  his  late  wife  and  of  her  estate,"  as  the  Court 
telow  holds,  yet  he  would  not  be  entitled  to  dispose  <if 
the  property  of  his  minor  chiid  without  authorizatioi 

.  Rw ;  and  r^afwndent  h^yJag  Ifnc^lndge^tf  the^miai 
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evidence),  can  hardly  be  held  warranted  in  purchasing 
from  the  mandatary,  and  more  especially  when  the  stock 
appeared  on  the  books  of  his  Company  "in  tmst"  for 
somQ  one.— The  evidence  however,  shows  that  Mrs.  Gibb 
had  died  long  prior  to  the  formation  of  the  Major  Manu- 
facturing Oompany  ;  and  thei^fore  her  child  had  become 
by  law,  under  her  marriage  contract,  entitled  to  all 
benefit  derivable  by  saiJGibb  froift  the  estate  of  Beniah 
Gibb— and  relatively  to  this  stock  thie  property  of  said 
child  and  not  of  Mrs.  Gibb,  there  could  have  been  no  legal 
ma««fti/inthe  s^id  Gibb :  nor^uld  he  deal  therewith, 
not  having  then  b^en  appoin^^n*®'  *<>  ^^^  child. 

Further :  had  Gibb  been  simply  a  trustee  for  a  person 
exercising  his  own  rights,  instead  of  trustee  for  a  minor, 
his  power  to  change  the  securities  would  still  be  subject 
to  judicial  control.    Hill  on  Trustee^,  482,  says  :  "  Where 
"  any  check  is  imposed  upon  the  trustee  by  requiring 
"  the  previous  consent  of  the  tenant  for  life,  or  his  con- 
"  sent  in  writing,  or  the  observance  of  any  other  Ibrmalit^, 
"the  power  will  be i|nproperly  exercised  unless  the  re- 
"  quired  condition  is  strictly  performed." 
Geoffrion,,  Q.C.,  and  Smtih,  for  respondent : — 
The  respondent  submits,  in  the  first  place,  that  there 
is  no  p«oof  of  any  trust  connected  with  the  stock  in  ques- 
tion.   As  regards  thirteen'  shares,  though  the  evidence 
is  hazy  enough,  the  Honorable  Judge  remarks  that  it 
appears  to  represent  a  sum  which  the  defendant  Gibb 
had  borrowed  from  his  wife,  and  invested  in  his  business, 
via,  iii  the  business  ofr  the  firm  of  Major  Jfe  Gibb,  of 
which  he  w.&  a  jpemb^r.    It  was,  however^  a  simple 
loan,  and  was  notlreceived  under  any  directionlor  invest- 
ment.   As  r^gatjds  the  twenty-four  shares,  which  repre- 
sented the  amount  standing  to  the  credit  of  Gibb's  cap- 
ital account  in  the  business  of  the  firm  of  Major  &  Gibb, 
there  never  was  any  suggestion  of  any  trust  connected 
with  it.^    It  simply  appeared  as  Gibb's  capital,  and  when 
the  Major  Manufacturing  Company  was  formed,  hg^  waa 
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iw- iMfQiBt,"  but  in  his  own  name  merely.  Snbaeqnently 
Gibb  got  into  financial  difficnlties,  and  added  the  words 
"  in  trtut.*'  As  he  explains  it  himself  in  his  eyi4ence : 
"The  words  'in  trnst'  were  added  in  the  following  way. 
"  At  the  time  I  added  them  X  was  owing  some  moneys 
"  ontside  of  my  business,  and  I  added  the  words  '  i^  trust,' 
"  so  that  in  case  that  anyone  came  down  on  me  they 
"could  not  touch  this  money,  as  a  portion  of  it  did  not 
"  belong  to  me."  A»  regards  the  three  remaining  shares 
they  never  had  nor  have  the  words  "  in  trust "  or  any 
other  qualifying  words  appended. 

In  the  second  place,  respondent  submits  that  he  had 
no  knowledge  that:  Gibb's  ownership  in  the  moneys 
represented  by ,  the  stock  in  question  was  qualified  in 
any  way.     . 

Respondent  urges,  in  the  third  place,  that  even  if  the 
moneys,  or  a  portion  of  them,  represented  by  the  stock  iu 
question,  were  the  property  of  the  estate  Helen  Gibb,  it 
is  clear  that  they  were  not  held  upon  any  special  trust. 
The  defendant  Gibb  had  *icontinued  to  manage  all  the 
aifiairs  of  his  wife's  estate  after  her  death.  He  had  never 
been  apjpointed  tutw  to  his  minor  child  until  long  after* 
the  fact||iiet  Jc^  in  the  declaration.  Acting  as  such  sole 
mandatjE^  and  agent,  Gibb  had  changed  the  investment 
of  these  funds  from  the  commercial  firm  of  Major  &  Gibb 
to  the  joint  stock  company,  the  Major  Manufacturiug 
Oompany.  If  it  be  suggested  that  defendant  Gibb  h^d 
no  actual  mandate,  the  answer  is  the  aVerment  4n  plain-  ' 
tiff''s  own  declaration,  which  is  a  statement^of  the  no^osC 
positive  character  that  Gibb  was  the  sole  mandatary  ^nd 
agent  of  the  estate  of  his  wife  and  of  the  property  ^f  the 
minor.  i     '^ 

Respondent  urges,  in  the  fourth  place,  his  absolute 
good  faith  throughout  the  transaction.  No  question 
■whaiever  arose  as  to  the  title  to  the  stock  wW  it  was 
Isold,  transferred  and  paid  for.  It  is  true  that  the  stock 
was  purchased  at  less  than  its  par  value,  but  it  was  the  ' 


ftill  valutt'Xfft^ms^' 
Plaintiff  rested  his  case  principally  on  the  holding  of/ 
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the  Priv^  Oonncil  in  the  case  of  Sweeney  v.  Bank  of  Mon- 
treal, hni  respondent'  submits  that  the  present  case  does 
not  con^e  under  that  holding  at  all.  In  th|it  case,  one 
James  ^^sepledged  to  the  Bank  of  Montreal  shares  which 
he  held  in  trust  for  Miss  Sweeney,  to  Secure  his  private 
indebt^ness  to  the  Bank.  The  transaction  was  frau- 
dulent upon  its  face.  The  Bank  took  as  security  for  its 
its  own  claim  stock  that  clearly  appeared  to  be  and  was 
the  property  of  a  third  party.  The  Chief  Justice  of  the 
Supreme  Court  said :  "  I  am  quite  prepared  to  adopt  the 
"  language  of  the  Court  in  Shaw  y.  Speneer  (100  Mass.  889), 
" '  thlit  where  one,  known  to  be  a  trustee,  is  found  pledg* 
"  inff  that  wh;ch  is  known  tq  be  trust  property  to  secure 
"  a  debt  of  his  own,  the  act  is  one,  primd  facie,  unautho- 
"rized  and  unlawful,  and  it  is  the  duty  of  him  who 
"takes  such /security  to  ascertain  whether  the  trustee  has 
"  a  right  to/give  it.'  "    (12  Supreme  Court  Reports,    68). 

Cboss,  ^.  (diss.) :—  I 

This  is  An  action  by  the  tutor  of  the  ^  minor  child  issue  j 
tif  the  marriage  of  defendant,  Patrick  Thomas  Q-ibb,  aac 
the  late/ Helen  Raphael,-  to  recover  <4rtain  stock  of  th^ 
Major  Manufacuring  Company,  held^by  defendant  G-ibI 
in  trust  for  the  minor,  and  transferred,  in  breach  of  hfs 
trust,  u)  respondent. 

Frojjk  18*79  to  Ist  of  ^February,  1884,  the  defendant  Gij^b 
and  'Edward  J.  Major  were  partners  in  the  firm  lof 
Miyor  liSc  Gibb.  .  Otibh  married  Miss  Helen  Raphael  I  In 
January,  I889,  after  executing  a  marriage  contract/  of 
record/ by  ^ich  he- made  over  to  her  and  her  heirs,  mter 
alial  a  gift  of  flO^OOO,  household  furniture,  and  all  moniies 
coming  to  him  as  one  of  the  residuary  l^atees  of  the 
estate  of  the  late  Beniah  Gibb.  Gibb  received  from!  this 
estate  subsequent  to  his  marriage,  various  sums  of  money 
at  difierent  times.  In  November,  1880,  Helen  Raphael 
led  intestate,  leaving  the  minor  child,  Helen  Rwhael 
Kbb,  her  sole  heir  at  law.    In  the  books  of  the  nrm  of 
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yibb,  her  sole  heir  at  law.  In  the  books  of  the  qrm  of 
|ttajor  &i Gibb,  a  portionjf the  money  therein  inlrested, 
11,816  6t,  was  credited  ^^tate  Gibb ;  the  rest  apnears  to 
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hav^  been  included  in  a  different  account.  This  did  not 
include  the  money  that  Gibb  ha,d  received  from  the 
Beniah  Gibb  estate  subsequent  to  his  marriage. 

In- February,  1884,  the  business  of  Major  Sc  Gibb  was 
merged  into  a  joint  stock  company,  under  the  name  of' 
the  Major  Manufacturing  Company,  the  partners  in  the 
former  company,  for  their  capital,  receiving  an  equivalent 
in  shares  of  the  Major  Manufacturing  Gompany.  To 
effect  this,  the  defendant  Gibb  subscribed  for  three  allot- 
ments of  stock; 

Ist.  Thirteen  shares  in  his  name  "  in  trust,"  reprec^nt- 
ing  |1,800.  2nd.  Twenty-four  shares  in  his- own  name, 
representing  |2;400.  3rd.  Three  shares  in  his  own  uatne, 
represeittuf^  |SO|0. 

The  thirteen  shares  were  distinctly  subscribed  for  "  in 
trust."  It  is  not  made  clear  that  the  additional  shares 
were  subscribed  fpr  in  trust,  but  subsequent  to  the  sub- 
scription, the  words  "  in  trust"  appeared  appended  to  the 
name. 

In  the  ledger  of  the  Major  Manufacturing  Company, 
this  stock  was  credited  at  the  formation  of  the  company 
in  two  accounts;-;."?.  T.  Gibb  in  trust,",  |2,70»,  and>. 

"  Estate  Gibb,"'tl.800-        -'  ' 

Respondent  was  appointed  managing  director  of  the 

company,  which  position  he  held  froi|i  its  formation  till 

after  the  transfers. 

On  the  20th  iFebruary,  1885,  Gibb  transferred  ■  three 
shares  of  this  stock  to  respondent,  and  on  the  16th  March, 
1885,  he  transferred  to  respondent  the  remaining  thirty- 
seven  shares.  ' 

Appellant  contends  by  his  action  that  the  forty  shares 
6f  stock  were  held  by  Gibb  in  trust  for  his  minor  child ; 
t|iat  respondent  knew  of  the  existence  of  the  trust,  and 
received  them  with  notice  of  the  infirmity  of  Gibb's  title, 
akd  that  appellant,  as  the  tutor  o:^  the  minor,  has  the 
right  to  recover  the  possession  of  the  stock. 

!  Bespondent  contests,  and  alleges  in  his 'pleas  that  the 


fttocte  waa  acquired  by  him  in  guud  faith ;  that-na  -trttrt^ 
attached  to  the  stock. 
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It  seems  to  me  ihat  it  is  sufficiently  showii  by  the 
books  of  both  firms  that  a  part  of  the  interest  in  the 
capital  of  both  firms  transferred  from  the  firm  of  llajor  & 
Gibb  to  the  joint  stock  manufacturing  company,  con- 
sisted of  trust  monies  kept  in  a  separate  trust  account ; 
that  the  fact  of  keeping  one  account  in^is  own  name  and 
another  in  the  name  of  the  estate  Gibb,  formed  a  pre- 
sumption that  the  latter  was  not  his  own,  and  what  was 
meant  by  the  estate  of  Gibb  could  be  easily  ascertained. 
If  any  doubt  existed  on  the  subject,  it  at  any  rate  implied 
that  this  was  not  the  account  of  P.  T.  Gibb.  It  is  also 
made  manifest  that  he  was  receiving  money  which  be- 
longed to  his  minor  child ;  had  a  right-  to  invest  it  for 
her,  and  if  he  put  it  into  the  account  "  Estate  Gibb,"^it 
showed  that  some  one  else,  not  him,  was  the  creditor.  In 
fact,  it  appears  to  havd  been  well  known  among  the 
directors  that  Gibb  held,  if  not  the  whole,  at  least  part  of 
the  interest  he  represented  in  the  Major  Manufacturing 
Company,  for  his  minor  child.  It  was  in  fact  so  entered 
and  represented  in  the  books  of  the  company,  and  having 
money  belonging  to  her,  the  entry  of  it  in  the  books  in.  a 
name  by  which  she  was  represented,  made  it  a  mlatter  of 
contract  between  her  ahd  the  company,  not  betwe<^  Gibb 
and  the  company.  I  think  it  is  sufficiently  proved  that 
the  respondent  knew  that  the  credit  which  represented 
those  thirteen  shares  belongefd  to  the  minor.  (See  Bing- 
ham's evidence,  p.  39, 1.  28  to  31.)  All  the  accounts  were 
thoroughly  gone  into  by  Mr.  Macfarlane,  before  the  for- 
mation of  the  company,  that  is  the  accounts  of  Migor  & 
Gibb,  before  the  formation  of  the  Major  Manufacturing 
Company.  (The  same  at  page  88,  front  line  18  to  30.)  It 
was  well  known  among  the  directors  that 'Gibb  held  in 
trust  for  his  child.  Mr.  Macfarlane  inspected  the  books, 
and  at  different  times  ran  through  the  accounts.  As 
vice-president  and  managing  director,  he  was  in  a  posi- 
tion where  he  must  have  known,  and  in  fact  is  proved  to 
have  known  that  the  value  representing  the  thirteen 

on^belenged  to  the  minOT^Gil 
sequently  that  the  shares  subscribed  for  in  tiust  to 
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Tepresent  them,  were  the  prd]^|ty  if-tbe  minor;  and 
being  aware  of  this  fact,  he  was  bound  to  know  that  such 
shares  oonld  not  be  sold  without  the  authorizatioi^,  in 
due  course,  of  a  judge  or  the  prothonotary,  on  the  advice 
of  a  family  council.    (See  Art.  291,  0.  0.) 

\|  think,  therefore,  the  respondent  acquired  no  right  to 
the  thirteen  shares  by  the  transfer  thereof  made  to  him 
by  P.  T.  Gibb,  and  that  he  must  return  the  shares,  or 
make  them  good,  and  that  the  judgment  of  the  Superior 
Oourt  as  regards  these  thirteen  shares  should  be  reversed. 

The  respondent  s&ems  jto  haVs  doubtMl  ■  the  regularity 
of  the  transfer  as  at  first  made  ta  him  JTy^CFtbh,  because 
on  the  28rd  March,  1885,  he  required  %^ter  that  Gibb 
should  addlto  hie^  signature  the  qualityl^whiah  he  held 
the  shares,  Viz ,  "  in  trust."  He  thus  gave  significance 
and  importance  to  the  quality  of  "  trust,"  in  whi^ch  Gibb 
held  these  shares. 

In  support  of  the  opinion  thus  arrived  dt,  I  woikld  cite 
the  case  of  Bank  of  Montreal  v.  Simpson,  10  L.  C.  R,  )p.  225. 
The  same  ease,  11  L.  C.  R.,  p.  S11 ;  6  L.  0^3.,  p.  169 ; 
6  L.  C..T.,  p.  1;  Sweeney  y.  Bank  of  Montreal,  12  Supreme 
Court  Reports,  p.  661. 

Church,  J. : — 

I  fully  concur  in  the  observations  of  Mr,  Justice  Cross, 
a^d  in  the  conclusions  at  which  he  has  arrived. 

Bossi,  J.:—-  ^       -  ' 

II  B*agit  d'une  action  port6e  par  Tappelant  Raphael  en 
sa  quality  de  tuteur  h  I'enfant  mineure  de  Patrick  Thomas 
Gibb,  I'un  des  d^fendjkurs,  pour  faire  dfecjarer.  nulle  la 
vente  de  quarante  actions  au  capital  actions  de  la  com* 
pagnie  -'The  Major  Manufacturing  Co.,"  que  Gibbaurait 
tenu  en  fid6i-commis  pour  son  enfant,  et  qn'il  anrait 
sans  droit  vendues  k  McFarlane,  I'autre  d6fendeuT.       - 

Li^4£claration  allegue  en  substanci^f-que  les  actions 

reclam^es  avaient,  Imrs  de  la  formation  de  la  compagnie, 

■tt^^pnees  par  Gibl 

£ftnt  et  pour  Tayantage  de  cette  demidre ;  qu'elles  Ini 
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appartenaient,  que  la  rente  en  avait  bib  faite  par  Gibb  k 
McFarlane,  an  pr6jadioe  de  la  minotire,  sans  droit  k^cvltx,     ^"J 
que  raobetenr  connaissait  I'existence  da  fid6i-comi^iB,  et  **«'»»j 
avait  aohet6  sachant  que  le  pdre  n'avait  paa  le  droit  d'a- 
limner  oe  qni  appartenait  4  sa  fille. 

Gibb  n'a  pi|0  d6fenda  k  Taction  et  McFarJane  eeul  a 
plaid6. 

II  all^igtie  qn'il  n'y  a  jamais  eu  de  fiddi-commis  en 
favenr  de  I'enfant  de  Gibb,  que  si  le  mot  m  <r««<,  sans 
dire  pour  qui,  a  6t6  6crit  par  Gibb  en  regard  de  sa  sous* 
cripUon  aux  actions,  cela  n'a  £t6  faii'par  Gibb  que  pour 
Boustraire  ces  actions  aux  poursnites  de  ses  cr^anciers 
personnels,  et  qu'il  avait  toujours  6t6  le  seul  porteur  de 
ces  actions ;  enfin  que  lui,  McFarlane,  avait  acquis  de 
bonne  foi  sans  If  connaissance  d'aucun  fid|i*pommi8  et 
que. la  rente  6tait  bonne.        {'-,  •:         %^   V" 

Le  dossier  est  assez  rolumineux,  mais  les  faits  impor- 
tants'^de  la  cause  i)earent  se  r^sumer  comme  suit : 

En  janrier  1.880,  GHbb  arait  contracts  mariage  areo 
Demoiselle  Helen  Baphadl,  et  par  son<  cpntrat  de  mariage 
il  lui  arait  fait  don  d'une  somme  de  $10,000,  de  ses  meu* 
bles  de  manage,  et  de  tout  ce^ui  pourrait  lui  rerenir 
comme  16gataire  de  fen  Beniah  Gibb. : 

Rien  ne  fnt  pay6  lors  du  contrat,  mais  Gibb  formait 
alors  partie  de  la  80ci6t6  Major  &  Gibb,  et  ayant  de  1880 
k  1888  re^n  dirers  argents  de  la  succfession  Beniah  Gibb; 
an  lieu  do  Ids  remettre  k  sa-  femme  on  ^  son  enfant  ei 
h^ritier  tel  qu'il  s'y  6tail  oblige,  pai!  son  contrat,  il  en  \ 

plafa  une  partie,  11,815.67,  dans  les  affaires  de  la  8ooi6t6 
Major  &  Gibb,  et  en  fit  cr6diter  dans  lea  lirres  de  la  80ci6t6 
la  succession  Gibb.  II  ne  parait  pas  clairement  s'il  a  re9a 
d'antres  sommes  ni  ce  qu'il  en  a  fait.  • 
/  Mi^ame  Gibb  dtait  morte  sans  testament,  laiissant  pour 
settle  enfant  et  h§ritier,  la  mineure  k  laquelle  le  p^re 
~~d'abord,  et  ensuite,  imm6diatement  arant  I'mstitution  de 
ractioii,  et  sans  que  nous  sachions  ponrquoi,  le  deman- 
denr  Baphadl,  en  remplacement  dn  pire,  a  bib  nomm6 
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Ell  ftvrior  1884,  le»  afTaires  de  1» '  x;i6t6  Major  &  Gibb 
furont  amalffamfies  aveo  celles  du  def'  mr  MoFarlano, 
ot  touten  deujc  fureiit  r^nnies  pour  i'ornu  uue  8oci^t6  pur 
actions  sous  1«  nom  de  "  The  Major  Manufactnring  Co." 
Qibb  y  prit  trois  fois'  des  actionR :  treisso'  actioiiH,  repr6- 
sentant  |1,800,  on  fid^i-commis,  in  trust,  sans  dire  pour 
qui.  Vingt-quatre  actions,  fegalcs  k  |2,400,  en  son  nom 
personnel,  mais  anxquelles  plus  tard  il  fyouta  dans  I^h 
livres  en  regard  do  pon  nom  les  mots  in  truit,  sans  encore 
dire  pour  qui ;  et  trois  actions  6gales  &  $800  encore  en 
son  nom,  et  qui  sont  resides  depuis  sans  changement  ni 
addition. 

(^  sont  Ik  les  qnarante  actions  dont  il  s'agit,  quo 
Raphael  r6clan|e  comme  ayant  toujours  appartenues  k  la 
minenre,  et  que  Gibb  n'avait  pas  en,  dit-il,  le  droit  de 
vendro  k  McFarlane  paroe  qn'il  ne  les  tenait  que  commu 
fidSi-commissaire  de  I'enfanl 

La  pr6tention  repose  en  en(ier  sur  le  fait  que  ces  actions 
ont  6t6  acquises  pai"  le  p^^  pour  son  enfant  mineure  avec 
les  argents  appartelii»a;£^  det  enfant,  que  la  mineure,  pro- 
pri6taire  des  actions  d#s  Vorigine,  avait  toujours  continue 
de  retre,  et  que  le  p6re,  tutenr  ou  rion  k  cette  6poque, 
n'avait  pas  en  quality  pour  les  aligner. 

II  ne  pent  y  avoir  discussion  qui^nt  aux  trois  actions 
prises  en  dernier  lieu.  Elles  ont  toujours  dt6  au  nom 
I^rsonnel  da  pdre,  et  le  demandeur  n'apfw  6tabli  qu'elles 
ont  6t6  achet^9  aitec  les  argents  de  la  mineure,  ou  pour 
ell^  ou  qn'elle  y  ait  jamais  eu  un  intdrdt.  Ces  trois  ac- 
tions doivent  dtre  partant  61agu6es. 

Quant  aux  vingt-quatre  actions  il  y  a  bien  la  preten- 
tion qu'elles  ont  6t6*achet6e8  par  l*e  pere,  d6bitenr  de  sa 
fiUe,  et  pour  payer  ce  qu'il  lui  devait.  Mais  le  fait  est 
qu'elles  ont  efe  sonscrites  par  le  pdre  en  son  nom  seul, 
sans  mention  de  sa  fille  ni  d'nn  fid^i-commis  qnelconqne, 
et  Gibb  interrog^  qnand  et  comment  les  mots  tii  trust  ont 
6t6  Merits  k  la  suite  de  la  mention  de  ces  actions  dans  les 
livres,  admet  que  ces  mots  n'ont  pas  6t6  Merits  lors  de 
la  soMcription  detuwtioMH,  qu'il  Iw  a  originairemeul 
souBcrites  en  son  nom  et  sans  mention  de  fiddi'ooininis, 
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ot  ce  n'est  qae  plus  Urd  quo  disiratit  soiutrairo  ces  ac- 
tions anx  ponrsuiteH  do  sea  cr6anoiera,  il  a  iyoat6  lea  mots 
in  trust,  et  quo  dopuis  los  actions  ont  para  dtro  tonnes  par 
Ini  en  cette  qaalit6.  Evidemment  qn'il  n'y  a  pas  en  \k 
appropriation  do  ces  actions  en  favenr  de  Tenfant,  que 
cette  dficlaratidn^  fraadnleuae  n'a  rii  s  chang6  k  la  pro- 
pri6t6  des  actions,  qa'elles  sont  resl^os  la  propri6t6  de 
Q-ibb,  et  il  faut  comme  pour  lea  trois  premises  lea  61agiier 
du  ddbat'^  ^  ~     -^^      ' 

.  Beste  les  treize  actions  originairement  sonscrites  in 
trust. 

Nous  avons  vu  qae  Gibbj  d6bitear  de  sa  femme  des 
Bommes  qae  par  son  contrat  do  mariage  il  avait  promis 
lui  donner^  avait  mis  dans  les  affaires  de  la  soci6t6  Miyor 
&  Gibb,  une  somme  de  $1,915.6*1,  et  qae  dans  les  livres 
de  cette  soci6l6  cette  somme  6tait  cr6dit6e  an  nom  de  la 
saccession  Gibb.  El|e  correspond  k  $16.07  pris,  aox 
$1,800,  montant  des  treize  actions  sonscrites  in  trust. 

Gibb  noas  dit  qae  ce  sont  les  mdmes  sommes,  et  que 
ce  qai  appartenait  d'abord  4  sa  femme  et,  aprds  le  d^cds 
de  cette  demidre,  k  sa  fille,  dans  la  soci6t6  Major  &  Gibb 
a  6t6,  lors  de  Tamalj^mation,  plac6  par  lai  poar  sa  fille 
dans  la  hoavelle  compagnie  (Tbe  Major  Manofactaring 
Go.) ;  enfin  qae  les  mots  in  trust  Merits  lors  de  la  sooscrip- 
tion  de  ces  actions,  I'ont  6t6  poar  assarer&sa  fille  son 
droit  de  propri6t6. 

Toat  ceci  peat  dtre  parfaitement  vrai,  mais  11  ne  sVn 
salt  pas  qae  le  fid^i-coimmis  ait  6t6  cr66  en  favear  de  la 
mi^are  et  qa'elle  soit  devenae  propri6taire  de  ces  treize 

actions. 

■■— —  ■*     >-  • 

Si  le  pdre  devait  k  sa  femme,  et  s'il  avait  plac6  dans^taT 
soci6t6  Migor  &  Gibb  les  $1,300,  qae  noos  avons  vaes  aa 
credit  de  la  saccession  Gibb,  il  a  bien  pa  voaloir  ^insi 
payer  k  sa  femme  oa  k  sa  fille  an  k  oompte  sar  sa  dette. 
Flos  tard^en  prenant  les  treize  actions  in  trust  et  en  les 
faisant  entrer  dans  les  livres  de  la  compagnie  pas  an 
nom  de  sa  fille,  mais  encore  spas  le  nom  de  la  saccessiMi-:! 
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#1,800,  daiiH  Ins  aflHiroM  <lo  la  maisoii  Major  &  Oibb  n'6- 
tait  paH  uti  paiuiiiont.    Tout  au  pluM  la  ioinniM  d'ahord  (it 
la  Hllo  aproB  lu  d^t^uH  du.Ha  iiieru  (ttaitmt  crSaiioiorvH  do  la 
•ooi6l6  pour  «)ottu  mftine  Homino,  Ht  ri(>u  uutru  t^hoae. 
.'   Or^cetto  oreance  dn  la  Klk>  contru  la  8o<;i6t6  Miyor  & 
Qibb  n'a  pu  par  la  auijlo  votohtd  du  poru,  indmu  9'il-6taH  . 
A  <H«tto  date  tiiteur'  do  son  onfant,  Atro  coiivurtio  en  Ic — 
propri6t6  d'actionH  dans  la  nouvelle  uompagnie  par  motions. 
II  fallait  quolqa'un  d'autoris^  pour  agir  ainsi  au  nom  do 
la  mineure,  ot  dispoHer  ainsi  do  son  bien.    Le  p^re  nu 
r^tak  pas,  etsi  nous  prenons  ctt  qu'il  uouh  dit  iK)ar  vrai  et 
que  nous  admettions  q'u'on  r6alit6  cea  treize  actiouH  6taient 
BonscriteH  pour  sa  fiUe,  11  n'y  avait  pas  Ih  contrat  untro 
.luiet  elle.     11  y  avait  bien  offre  de  sa  part,  n^aiB  la  mi- 
neure n'avait  pas  accepts  et  persoline  ne  I'avait  fait  pour 
elle.    0'6tait  tout  au  plus  une  simple  manifestation  de>la 
volont6  du  d6biteur  telle  qu'elle  existait  alors,  mais  qui 
pouvait  dtre  r6voqu6e  on  retir6e  par  lui  en  tout  temps 
avant  acceptation  par  Tenfant.     Le  contri^  ne  devcnait 
parfait  que  ii  renfant  dev^nue  miyeure,  ou  son  tutenr 
pour  elle  dnraht  sa  minority,  trouvait  la  transactioii  avan- 
tageuse  et  I'acceptait.   Dans  le  cas  contraire  ils  pouvaient   / 
la    rdpudier,   et  avant  Tacoeptation  le  trust  n'6tait  pas 
complet. 

En  fait  le  pdre,  comprenant  peut-dtre  qu'il  n'y -avait  pas 
Ik  contrat  entre  lui  et  sa  fillip,  a  xetir6  oe  qu'il  avait  fait. 

Les  actions  dans  la  compagnte  repr6Bentaiei)t,ia  valeur 
du  materiel  appartenant  k  Gibb  dans  la  soci(t6  Migor  & 
Gibb  et  qu'il  avait  apportS.dans  la^  compagnie,  et  dont  il 
prenait  paiement  en  actions  de  oette  i^ompagnie. 

Le  placement  6tait  mauvais,  les  actions  souscrites  au 
pair  Maient  d6pr6ci6es,  Bt  Gibbles  a  vendues  d  McFarlane 
pour  66  cents  dans  la  piastre,  prix  qu'il  a  refu  dd  I'ache-  • 
tenr.  II  s'est  retird.de  la  compagnie  et  a  plac6  cet  argent 
dans  ses  nouvelles  affaires  pour  sa  fillq  et  an  Ueu  et 
plaoQ^s  actions  vendues  pour  elle,  \ 

Si  <^mme  je  xienM  de  le  dire,  la  souscription  des^tions 
in  irm  ponvait  en  mson  de  d6faut  d'aoceptation^^re 


"  T6Yoiqa6e,  h  pdre  a  I6|^ement  fait  cette  noavelle  oi 
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ration  en  r6vo(|uaut  avant  rstoupUtion ;  inaiN  mftmv)  on 
adtn«>ttaul  qa'il  nvuit  pa  par  ba  imiiIo  volont6  cr6er  lo 
fld6i-i'X)inniii,  <;r6or  lu  truit,  U  a  pu  pur  «H)tte  mAmu 
volenti  lo  d6pla«'«i*.  Danw  Im  deux  ran  u'est  la  mAino 
voloiit6  ot  1(^  in6m«^  pouvoir  qui  ont  agi,  ot  il^  ont  du 
produiro  lo  inAino  eHet.  % 

Tout  CO  qui  pr6cddo  |M)ut;  6gal(fmont  s'appliqui^r  on 
outre  dos  raisons  d6jk  donn^us  aux  24  actions  ot  aux  trois 
actions.         •  ■  ~ 

II  en  rC'Hulto  que  la  vento  du«  40  atitions  au  d6fondeur 
McKarlano  6tait  16galo  ot  quo  Taction  port6o  par  lo  tutour, 
parent  collateral,  noinni6  pout-^tre  dans  le  but  ezprds  do 
fairo  r6pudier  racte  du  pdro,  ne  pent  dtro  maintenne.  Si 
elle  I'Mait,  Mi^Farlano  ainrait  pay6  pour  des  actions  dont 
il  se  trouvefait  d6pouill6  ;  d'un  autre  cdt6  la  mineuire 
deviendrait  propri6taire  de  oes  actions,  et  en  sus,  dos 
soixante-cinq  cents  dans  la  piastre,  prix  de  ces  mdmes 
actions,  et  que  son  pire  tient  pour  elle  et  en  son  nqm 
dans  ses  nouvelles  affaires. 

Dans  ces  circonstances  il  est  inutile  de  disouter  I'antre 
pretention  du  demandeur,  savoir:  la  connaissance  que 
MoFarlane  ponvait  avoir  du  fait  que  les  actions  avaient 
§t6  sonscrites  in  trust  et  6taient  entries  aux  livres  au  nom 
de  la  succession  Gibbi  Oes  faits  sont  sans  importance  & 
mon  poii|[t  de  vue. 

li'on  a  beauconp  insists  sur  la  cause  de  Sweeny  et  la 
Banque  de  Montreal,  mais  elle  est  sans  application  h  I'es- 
pdco.  Les  faits  sont  entidrement  difl^rents :  il  y  avait  en 
\k  acdSptaCion  du  placement  fait  in  trust.         , 

_^  Judgment  confirmed,  ~~ 

'  (Cross  and  Ghurch,  Jj.,  diss.) 

Macmaster,  Hutchinson,  Weir  Sf  Maclennan,  attorneys  for 
appellant.  .  : 

Madarett,  Leet,  SmiUi  4*  Smif A,  attomdyis  for  respondent. 
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Jvtik  !— la  Qii'iin  voiturlor  nat  rMponaabl*  d»  avarlea  at  iloinmanea  que 
Mouffrent  lea  niunliiuuliaea  (!uuil<(ea  A  msa  aoina,  lurKm'il  ne  psut 
prouverqu'llaaontlnipOUblaaAforosin^ifliir^;  "«  • 

2o.  Que  1ft  prauve  de  U  force  m^enre  et  celle  <lu  vice  de  la  ohoae  m«me, 
al  le  voiturier  I'lnYOgMl  inroinlw  A  ce  demier  ; 

80s.  Qu'un  voltnrier  iiulfelt  tin  contrat  poiir  Hiina|iort«r  dea  inarcliandiaea 
A  an  endroit  ^luign^i  et  jqui  on  revolt  le  pt*ix,  eat  raa()onaa;l)le  de  oea 
Diftroliandiaea  Juaqu'au  lieu  de  lenr  cleatination,  lumolwUnt  qu'a 
moitlA  chomin,  11  aurait  d<5llvr*  ««b  effetH  A  un  AUtrw  voiturier  |)our 
lek  reodre'au  lieu  cunveou,  da  conaentement  du  propri^taiie. 

L'appelant  6tait  cessionnaire  de  partie  d'uno  ^atente 
pour  mettre  perp^tuellement  d'accord  les  pianos  do  toutoH 
sortes.    CJette  diksouverte  avait  pour  principe  le  systdme 
de  la  balance.    Pour  le  faire  counaitre  an  public,  Ouimet 
fit  faire,  k  grands  frais,  un  piano  <^o'(||||L^Mtenant  cette 
invention.    Au  boai  de  chaque  cordejBJ^Bjfe  se  trQ^^' 
vait  un  petit  poids  d'  nne  livre  ijMjjBBtlret  dem^^ 
pesant,  lequel  6tait  sur  un  double  levierrce  qui  p6nnet- 
tait  de  lui  donner  une  tension  considerable  sur  la  oorde 
on  de  la  relacher,  suivant  I'effet  qu'on  lui  dounalt  par  le 
di^uble  levier.   Ohaque  poids  6tait  renferm6  dans  un  com- 
'P^HiP®^*  ^p»T^'    Pour  obvier  A  la  pesanteur,  on  aVait  -_ 
■  *  *^'*/Bf*'*o  1*  table  de  fonte  qui  y  devenait  inutile, 
fois  ^ps|ra«d  et  les  poids  placte,  le  piano  restait  per- 

ituellement  d'accord.  malgrfe  les  transitions  dn.chaud 
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TTnn  foil  o«t  iii«train#tit  <1e  mnifqtiA  tennin*,  Oiilm«t 
lit,  av«w  rintim^,  nri  contrat  do  louag<*  pour  le  imiKportor 
t\  Boatou,  il  imyft  1«  oo&t  du  traiHpiport,  et  lai  livr»  \«  piiiuo 
«n  bon  ordre;  il  ftil  tknni  <!onv«nu  que  1«  pi^iio^  mw^it 

r6  h  Portland  t\  la  Portland  Steam  Paek«t  C<mpami^poux 
transpdrt^)  par  «au  t\  Itoatoo.  *  Uno  foia  ^mvd  I 
:oh,  In  piano  fnt  <k'pR<iu«t6  A  la  douann,  ainai  qw'4 
r^droit  oik  it  d<ivait  Atru  Uvc6.  Kn  Ih  sortant  du  la  tx^ito, 
on  lo  trouva  on  mine,  plnsiimra  morcoanx  6|||iunt  oaaait 
•nr  lo  dovant,  on  arriiro  ot  do  nhaquo  cot*  i  Iti  f©ol«^t«i- 
6tai«nt  brisfios ;  loa  poida  ^ttaient  arral^hia,  rien  uo  tenail 
do  Tinvontion,  et  to  piano  <I@vonait  inutile  h  sou  prwpri** 
taire. 
'    De  \k  Taction  on  dommagos  pour  |5,480.  ,   H 

L'intim6e  plaida :  lo.  Quo  lo  piano  avait  6t6Dipidi%da . 
conaentomout  de  I'appelant,  via  Portland,  qui  n'^tait  pm 
la  route  ordinMM|dfl  Tintim^e,  de  aorte  que  cette  demiftr* 
n'6tait  pas  roHilRable;  2o.  Que  loradu  contrat,  OuinMli^ 
n'avait  paa  fevi^rti  la  compagnie  que  le  piano  oontenatt 
nno  invention  patent6e,  qu'aii  contrairo  le  piano  fut  livii 
uomme  piano  ordinaire ;  86.  Que  la  dite  invention  6tait 
tellement  oompliqn^u  qu'il  6tait  impoasibln  de  tranaportot 
ce  piano  aana  accident ;  4o.  Eufin  que  lo  piaifo  6tait  nuJ 
empaquotC*. 

La  Oour  8up6rieure  d6bouta  I'^otion  avec  dSpena.   Voici 
ce  jngement  (Mathieu,  J.,  25  juillet  1887)  : 

"Xa  Oour,  etc .  * 

{Faiti  fie  la  cause.) 

*•  Oon^idSrant  que  les  dommages  faita  au  dit  piano 
penvent  a'expliquer  que  par  Taction  de  cea  poids  dana  Tin- 
t6rieur  du  piano  et  lour  pesanteur ;  que  cea  poids  pouvatat 
Atre  mis  en  mouvement  par  lo  balancement  ordinaire  dea 
voituTOB,  out  d&  causer  le  dommSge  k  Tint6rieur  du  piano, 
et  que  leur  grannie  peaantour  a  du  dfeterminer  la  rupture 
dea  roulettes  sous  le  pitino ;  que  cette,  rupture  des  rou- 
leHes  m  prob«i>lement  aUssi  amend  'lea  autrea  dommagM 
qui  ont  6t6  constatte  «ur  le  clessus  du  piano  et  an  port»- 
musique ;  v 
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Yoituriers  He  sont  pas  responsables  de  la  perte  ei  des 
avarieiQ  d^  choses  qui  lenr  sont  confines  que  dans  le  cas 
oi&ils  ne  pTOi],ve]|lt  pas  que  la  perte  on  les  avaries  ont  4t6 
canSdes  par  cas  fortnit  ou  force  majeure,  oti  proviennent 
des  ddfauts  de  la  chose  elfe'mdme ; 

"Qonsid^rant  qu'il  rdsnlte  de  la  preuve  faite  en  cette 
cause  que  les  dominages 'sont  le  r^sultat  du  d6faut  dn 
piatao'lui-mdme,  qui  ne  ponvait  dtre  transports  dans  I'Mat 
on  il  6tait  en  laissant  les  poids  k  Tint^rieiir,  et  avec  un 
certain  espace  pour  le  mouvemeut ; 
•  '-Gonsid6rant  que  le  demandeur  aurait  d&  faire  em- 
baller  ce  piano  d'une  autre  maniere  pour  le  tr&nspor^r  k 
nne  si  grande  distance,  et  que  les  poids  aurftient  du 
is^parSs  du  dit  piano ; 

"  Gonsid§rant  que  Taction  dti  dit  demandeur  est  mal 
fondle:  j  , 

"A  mainteviulifiaaintieiit  les  defenses  de  \a.  dite  d§fen- 
deiresse,  et  a  '  renvpye  et  rehvoie  Paction  du  demandeur, 
avec  dSpens,  distraits,  etc."  ' 

Sept.  24,  1888.] 

J.  J.  Beauchamp,  pour  I'appelant : 

iBK  Question  :  Responsabili^S  de  VinHm^jmgu'd  Boston. 

La  meilleure  preuye  dn  contrat  qui  a  6t6  fait  entre  les 
parties  est,  sans  aucnn  doute,  le  re9U  mfin^e,  qui  habi- 
tnellement  sort  de  connaissement,  que  la  compagnie  a 
remi?  k  M.  Onimet.  Or,  &  la  face  m6me  dece  re9u.  Ton 
ttouve  que  le  lieu  de  destination  convenul  a  §t6  Boston 
via  Portland.  Oes  derniers  mots  ne  font  qn'jndiquer  que 
rintim6e.s'obligeait'&  etpMier  U  matchandise  par  cette 
yoie.  Que  pourraient-ils  jrouloir  dire  au|re  chose,  puis^ 
que  le  seul  lieu  de  deQtination  convenu,  d'f^pres  le  re9U, 
est  Boston?  '  .  I 

De  plu9,  ce  qui  est  concluant,  la  comparnie  s'est  fait 
payer  1^  prix  du  transport  de  Montreal  h  Boston.  G'est 
done  elle  qui  devait  truisporter  le  piano  elitre  ces  deux 
endroits,  et  il  s'en  suit  que  c'est  elle  qui  est  responsable 
'^nelqne  soient  les  agents  ou  sous-agents  qu'elle  ait  pu 
employer.  Autrement,  les'  annonces  de  cette  compagnie, 
BUT  le  reou  mftme  qu'elle  liyre  aux  exp^itenrs,  seraient 
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an  pi^ge.  En  effet,  on  y  lit  qn'elle  exp6die  tontes  sortes 
de  marchandisos  k  n'importe  quel  lieu  du  Ganada,  des 
Etats-Unis  et  mdme  de  I'Europe. 

TJne  autre  pretention  de  I'iotimfie  c'est  que  but  le  re9U 
il  y  a  une  clause  qui  dit,  que  la  compagnie  ne  sera  pas 
responsable  du  fait  des  personnes  ou  corporations  aux;- 
quelles  elle  dfelivrera  la  niarchandise  pour  6tre  trans- 
portfee,   ceis  personnes   ne  devant  pas  6tre  considfir^es 
comme  ses  agents.    D'abord,  dans  respdee,  pour  faire 
valoir  cette  clause,  si  elle  vaut  quelque  chose,  l'intim6e 
aurait  dii  commencer  par  prouver  que\^e  n'est  pas  elle 
qui  6tait  en  faute,  mais  la  Portland  SteankPacket  Company 
qui  avait  transport^ii  le  piano  de  Portland  fixBoston.  Loin 
d'avoir  fait  cette  preuve,  la  prfesomption  Mt  que  c'est 
rintim6e  qui  est  en  foute,  puisque  lacompagni^de  Port- 
land n'a  pas  voulu  recevoir  la  boite  contenant  1^  piano 
sans  mettre  sur  le  Te^n  qu'elle  dfelivra  h  I'intimfee, 
Rattling,  ce  qui  indiquait  que,  des  lors,  le  piano  ^'^ait 
pas  en,  l^on  6tat  et  condition.     Mais/  d'un  autre  c6t6,  cd 
ment  Tintim6e  po4i1rAit-elle  6chapper  ila  responsabflitl 
que  lui  impose  la  loi  de  tons  les  temps  et  de  tons  les 
pe^  par  le  seul  fait  d'en  ins6rer  sa  volontfe  It  cet  eflfet  sur 
le  re^u  qu'elle  d61ivre  k  Texpfediteur  ?    II  n'y  avait  pour 
elle  qu'un  moyen,  c'6tait  d'en  faire  I'objet  d'un  cbu^rat, 
c'est-a-dire  de  donner  connaissance  de  la  clause  en  qu 
tion  k  I'expfediteur.    C'est  la  dpctrine  et  la  jurisprudence. 

Fbir  Code  Civil,  article  16!76  j^  _ 

Allen  Y.  Woodward,  1  Leg.  News,  468.     ^ 

Hutchinson  on  Carriers,  i^.  Ill  §  145, 146,  p.  187,  §  236, 
236 ;  Oould  v.  HUl,  §.  237.  ,  ^ 

Angell  on  Carriers,  ch.  6,  p.  26*/!  §  281 ;  §  240,  p.  198. 

JliifYYid^  sous  I'article  1786,  IL  •        ^ 

Orand  TruHk  v.  Atwater,  18  L.  C  J.  53. 
.  2e  Question  i  Ouimet  n'a  pas  averti  la  compagnie  que  le 
piano  contenait  une  inpention.  ^^ 

'  .  Sur  la  question  de  fait,  la  preuve  dfemontre  que  Ouimet 
a  fait  ce  qu'il  devait  faire.  II  a  averti  l'intim6e  que  ce 
qu'il  voulait  faire  transporter  i  Boston,  c'fitait  un  piano 
amdlior^  (improved  piano,)  contenat<une  patente ;  que  la 
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6ho8e  §tait  d'un  grand  prix  ;  qnil  fallait  y  apportei  beau- 
o^  i3;»«-.  «o™P  ^'attentions,  qu'il  ne  vondrait  pas  pour  vingt  fois 
""•^.P"-  la  valeui;  qu'il  arriverait  des  accidents.  Etait-il  tenu  de 
donner  plus  .de  d6tails?  Y  a-t-il  aucune  loi  qui  I'y 
oblige?  L'appelant  soumet  humblement  qu'il  W'en  con- 
nait  aucuim  Sera-ce  Particle  du  Code  Civil  167??  O'est 
dans  tons  les  cas  le  seul  que  I'on  pent  invoquerl  Mais 
cet  article  dit  qu*il  suffit  de  declarer  ce  que  le  baquet 
contient,  il  n'exige  pas  que  I'exp^diteur  donne  tins  les 
d6tails.  De  plus,  cet  article  ne  s'applique  qu'aux  soinmes 
wnsid&rables  en  deniers,  billets  ou  autres  valeurs,  Il'or, 
I'argent,  aux  pierres  .pr6cieuses  et  autres  articles  d?u 
valeur  extraordinaire,  taais  ne  pent  s'appliquer  tk  un  pi 
am61ior6  par  une  patente,  autrement  presque  tof^' 
articleaiy  seraipnt  soumis.  Aujourd'hui,  quelle  esfS 
montre,  la  machine  d  coudre,  etc.,  qui  n'est  pas  am61iot6e 
par  quelque  patente  et  qui  pourtant  se  transporte  tons  tes 
jours  comme  objet  ordinaire.  \ 

Quoiqu'il  en  soit,  il  ne  faut  pas  perdre  de  vue  qiie 
m6me  si  la  pretention  de  rintim6e  6tait  maintenue,  elK 
<n'en  serait  pas  pour  cela  completement  d6charg6e  ddj 
toute  responsabiljte/  C'est  ici  une  question  d'6tenduei 
de  dommages.  Si  Ouimet  n'a  pas  donn6  k  la  compagnie 
assez  d'explicationssur  la  patente  contenue  dans  le  piano 
h  exp^dier,  I'intimee  ne'sera  tenue  qu'i  lui  payer  la  valeur 
d'un  piano  ordinaire  sans  tenir  compter  de  la  valeur  de  la 
patente,  vo;W  tout,  mais  elle  ne  devrait  pas  pour  cela 
6chapper  k  toute  responsabilitd. 

MarcaeU,  sous  I'article  lYie,  §  II.  "La  doctrine  et  la 
"jurisprudence  sont  unanimement  4'accord  pour  recon- 
"  naitre,  et  avec  grande  raison,  que,  dans  le  cas  de  perte 
"  d'un  objfet,  la  responsabilit6  du  voiturier  s'Stend  k  la 
"  valeur  totale  de  la  chose  perdue,  pour  tons  duties  objets 
"  que  de  I'argent  et  des  bijoux." 

Montpellier,  28  aout  mi  (F6v.  72,2,  14).  Jug£:  Que  les 
voUuriers  sont  responsables  de  la  perte  d objets  et  de  valeurs  ren- 
fermis  dans  une  botte  et  recommandSs  spicialement  d  leur  sur- 
veillance, bien  que  VeapSdUewr  ait  n^glig6  de  declarer  la  nature 
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et  Fimportance  des  valeurs  etde  let  f aire  enregistrer.  {Benoit 
Gros.) 

Angelt,  on  Carriers,  ch.  YI,  p.  208,  §218,  oii  les  mots /this 
side  up  with  care  ont  6t6  jng^  snffisants  comme  avenisse- 
ment  an  voiturier  que  la  boite  contenatt  des  objets/r^cla- 
mant  des  soius  particu^iers;  il  est  prouv^  qne  la  boite 
dans  laquelle  6tait  renferm^  le  pi&no  de  Onimey  portait 
ces  mots :  'Hiis  side  up  tifUh  care  Merits  en  grossjes  lettres 
noires. 

Hutdiinson,  p.  208,  §252 ;  Angell,  on  Carrier^  ch.  VI,  p. 
208,  §218  ;  Mantpellier,  Cass.  ISjuin  1888,  S.^.  88-1-706  ; 
S.  V.  29-1-168  ;  Paris,  15  juillet  1884.;  S.  V.  S^^pi ;  Ore- 
noble,  29  aout  1888,  S.  V.  84-2-622 ;  Touts,  28^ov.  1847  ; 
MarcadS,  art.  1786,  II,  p.  564.  V 

Alex.  Falconer  pour  I'intimde : — 

It  is  submitted  that  under  the  contract,  all  that  was 
required  of  defendants  was  delivery  in  good  order  at 
PortliEtnd.  One  of  the  conditions  in  the  contract  was : 
"Nor  shall  this  company  be  liable  for  any  default  or 
"  negligence  of  any  person,  corporation  or  association  to 
"  whom  the  above  described  property  shall  or  may  be 
"  delivered  by  this  company,  for  the  performance  of  any 
"  act  or  duty  in  respect  thereto,  at  any  place  or  ]X)int  off 
"  the  established  routes  or  lines  run  by  this  company,  and 
"  any  su^^^erson,  corporation  or  association  is  not  to  be 
"  regarded '%emed  or  taken  to  be  the  agent  of  this  com- 
"  pany  for  iar^y  such  purpose,  but  on  the  contrary,  such 
"  person,  corporation  or  association  shall  be  deemed  and 
"  taken  to  be  t^e  agent  of  the  person,  corporation  or  asso- 
"  elation  from  ^hom  this  company  received  the  property 
"  above  described,"  and  similar  conditions  have  frequent- 
Jy  been  held  bii|4ii>g-  . 

The  present  case  is  much  stronger  than  those  referred 
to  in  the  authorities,  .  In  the  latter  the  conn^d^ng  carrier 
was  a  carrier  over  whose  lines  all  the  business  of  the 
receiving  company  went.  The  present  is  different,  the 
respondents  had  their  regular  line  and  contkectionsthrough 
to  Boston  ovet  which  the  piano  could  have  been  sent  at 
their  risk,  had  no  special  instructions  been  given.    In 
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order  to  save  himself  expense,  plaintiff  selected  tlie  route 
taken;  express  to  I^ortland  and  thence  by  freight  to  Boston 
'^-•^.••■*"  and  had  to  call  at  the  wharf  for  the  piano,  instead  9f 
having  it  delivered  to  him  as  it  wonld  have  been  h^ 
the  express  company  still  been  in  charge. 

The  piano  was  not  more  than  three  days  between 
Montreal. and  Boston,  and  there  is  clear  proof  that  no 
harm  was  done  to  it,  at  least  till  it  reached  the  hands  of 
the  Portland  Steam  Packet  Company.    After  its  delivery 
it  was  in  plaintiflF's  possession  four  4ays  before  examina- 
tion, and  twice  carted  through  the  streets  of  Boston.    It 
is  much  more  likely  that  the  piano  was  damaged  then 
than  while  in  defendants'  possession,  and  plaintiff,  not 
having  made  an  examination  at  the  time  of  delivery,  was  ' 
bound  at  least  to  show  that  no  damage  was  done  while 
the  piano  was  in  his  possession  till  the  examination. 
Any  other  rule  would  leave  the  door  open  to  endless 
frauds  against  carriers.    The  law  is  very  strict  in  throw- 
ing the  whole  burden  on  "the  carrier,  the  plaintiff  having 
to  prove  but  one  fact,  viz. :  the  bad  order  of  the  objecl 
when  delivered ;  the  least  therefore  that, can  be  required 
of  him  is  that  he  be  held  to  strict  proof  of  this  fact,  and 
be  made  to  pro va  damages  al  the  time  of  delivery  and 
not  several  days  aft^r,  specially  when  his  good?  have  been 
subjected  in  the  mean,  time  to  new  risks. 

There  remains  the  third  defence,  viz. :  that  the  piano 
was  not  as  represented,  and  that  the  damage  done  was 
due  to  defect  in  the  thjng  itself.  There  was  misrepre- 
sentation and  concealment  on  appelljint's  part  sufficient 
to  bar  his  claim.  The  piano  was  represented  to  be  an 
ordinary  piano,  which  it  was  not,  and  no  proper  dis- 
closure was  made  of  the  nature  of  the  attachment.  Appel- 
lant's evidence  goes  to  prove,  not  that  the  piano  yras  an 
ordinary  piano,  but  that  it^was  no  riiore  difficult  of  trans- 
portation, than  an  ordinary  piano.  This  is  not  the  ques- 
tion. The  respondents  should  have  been  informed  of  the 
facts  and  allowed  to  judge  for  themselves.      -.^—^  -^  -    ^ 

Les  autres  questions  ne  sont  que  de  fait,  et  dependent 
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d6  TappT^ciation  de  la  preuve.  L'appelant  pr6tendit 
n'ayoir  jamais  reifu  le  piano  de  HMtnidre  k  dficharger  Tin- 
timfie;  0.  0.  art.  1680,;  Code  de  Commerce;  art.  106  ;  Ckus.  ^ 
4d6c.  1871;  Sirey,  taWe  de  1871,  vo.  Voiturier,  No.  46; 
Casi.  27  aofit  1847,  S.  V.  47-2-611 ;  Cass.  18  nov.  1867, 
S.  V.  67-1-420 ;  Hutchinson,  on  Carriers,  p.  819,  §898. 

LeJQgement  de  la  Oour  Sup6rieure  fat  renversfe  avec 
d^pens,  et  la  somme  de  $200  de  dommage  fnt  accord^e  k 
I'appelant  par  le  jngement  snivant : 

"La  Oour,  etc 

"  OonsidSrant  que  I'intim^e  a,  le  8  ffevrier  1884,  en  la  cit(§ 
de  Montreal,  entrepris,  pour  un  prix  convenu  qui  lui  a  6t6 
pay6,  de  transporter,  de  Montrfeal  k  Boston,  vifli  Portland, 
un  piano  qui  lui  a  6t6  remis  par  I'appelant  en  boa  ordre 
et  condition,  et  soigneusement  emball6  dans  une  caisse  ; 

"Oonsid^rant  que,  dans  le  trajet,  entre  Montreal  et 
Boston,  le  piano  a  souffert  des  avaries  considerables,  les- 
quellels,  d'aprds  la  preuve  faite  en  <;ette  cause,  sont  impu- 
tables  k  la  faute  et  negligence  de  rintimde,  et  k  son  man- 
que de  precaution,  et  non  k  cas  fortuit  ou  force  majeure, 
ou  k  quelque  defi|ut  dans  le  piano  mdme,  et,  qu'au  d^sir 
des  articles  1675  et  1676  du  Code  Civil,  11ntim§e  est  res- 
ponsable  du  dommage  ainsi  cause,  par  sa  faute,  k  I'ap- 
pelant, lequel  dommage  la  Cour  estlme  et  evalue,  d'aprds 
la  preuve  faite  et  les  circonstances  de  la  cause,  k  la  somme 
de  deux  cents  piastres ; 

"  Coiisiderant  que,  dans  le  jugement  dont  est  appel, 
savoir,  1©  jugement  rendu  par  la  Cour  Sup6rieure,  k 
Montreal,  le. 26^ jour  de  juin  1887,  il y  a  erreur,  cette 
Cbur  renvertie  ledit  jugement,  et,  procedatit  k  rendre  le 
jugement  que  la  dite  Cour  de  premiere  instance  aurait 
dA' i;endre,  cctodamne  I'intimee  si  payer  k  I'appelant  l4 
.somme  de  deux  cents  piastres,  avec  interdts,  k  compter 
de  ce  jour,  et  les  d6pens,tant  de  cette  Cour  que  de  la 
Cour  de  premiere  instance."  ,    _ 

Jugement  infirme,  Churcb,  J.,  diss.     ' 

/.  J.  Beauchamp,  avocat  de  I'appelant.  J. 

Robertson t  Fleet  Sf  Fo/coner,  avocats^de  I'intimee. 
(J.J.B.) 
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January  19,  1889; 

C(>ram  Dorion,  Oh.  J„  Tessier,  Cross,  Bossfe,  . 

DOHERTY,  J  J. 

WESTON  P.  MILLIKEN  es  QUAt!  *' 

{Plaintiff  imCourt  heUnn), 

Appeliant-;^^ 


AND 


<JOME  D.  BOURGET 


(Defendant  in  Court  below), 
,  ;,        Respondent. 

l/ncerlaitf  bounds— Claim  for  trees  cut— 'Evidence. 

\Vhere  persons  are  occupying  lands  i^hich  have  never  been  mailed  off 
bv  a  regular  survey,  and  one  of  them,  instead  of  bringing  an  action 

.^  en  homage  to  settle  the  limits  of  bin  property,  sues  a  neighbour  for 
the  value  of  trees  alleged  to  have  been 'put  by  him  fipon  plaintiflf's 
land,  it  is  incumbent  on  the' plaintiff  to  make  il:  clear  by  positive  tes- 
timony that  the  trees  were  in  fact  cut  itipon  his^  land ;  and  if,  upon 
the  reports  of  eurveyora,  uncertainty  exists  as  to  the  liniits  of  the 
respective  pioperties,  the  doabt  must  be  intefpreted  against  jlhe 
-  plaintiff.  In  the  present  csse^  noreover,  the  weight  of  evidence  was 
in  favor  of  the  defendant  ,    ' 

;    Appeal  from  a  judgment  of  the  Superior  Court,  ^is-- 
trict  of  St.  Francis  (Gill,  J ),  SeptemjE>er  12,  1887,  in  the 
following  terms  : —  '        '    v 

"  La  Cour,  etc ' 

"  Attendu  que  le  demandeur,  qui.  est  propri6taire  d'une 
certaine  partie  du  lot  No.  22  dn  ditidme  rang  des  terres 
dn  township  de  Windsor,  dans  le  cpmt6  de  Richmond, 
poursuit  le  d^fendeur  en  dommages  et  en  revendication, 
all6gnant  que  le.dit  d^fendeur,  qui  est  propriStaire  de 
I'autre  partie  du  m6me  lot  de  terre,  ne  s'est  pas  confin6  aux 
limites  de  sa  partie  du  dit  lot,  mais  qu'il  empidte  snr  la 
partie  dn  demandeur  oii  il  aurait  fait  abattre  et  b&cher 
une  grande  quantity  d'arbres  dont  il  aurait  enley6  le  hois, 
qui  est  d'untf^^  valeur  marchande  de  146*7,  que  le  deman- 
deiur  reclame  par  son  action  ;  k  qnoi  le  ddfendeur  plaide 
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en  niant  les  faits,  pr6tendant  qu'il  n'a  jamais  pris  de  bois 
en  dehors  ,des  limites  de  sa  partie  dn  dit  lot  de  terre ; 

"  Gonsiddrant  que  la  veritable  question  k  decider  ^ntre 
les  partijps  est  de  connaitre  TinterprStation  qn'il  fant  don- 
ner  aax  litres  originaires  qui  sont  de  part  et  d'autre  des 
ventes  pour  taxes  muuicipales,  savoir  :  pour  la  partie  da 
terrain  appartenant  au  d6fendenr  :  deux  actes,  le  premier 
en  date  da  17  d6cembre  1858,  vente  par  le  comt6  de  Rich- 
mond &i^Honorable  Hollis  Smith,  trente  acres  dans  le  dit 
lotde  terre,  jk  prendre  k  son  extT6mit6  sad  dans  Tangle  de 
Tost  (to  be  taken  off  the  south  end  and  east  angle  of 
the  lot),  et  le  second  da  16  d6cembre  1865,  vente  k  George 
EtienlieRionx,.de.vingt-cinq  acres  dans  le  dit  lot  de  terre, 
k  prendre  dans  la  partie  uord  oaest  da  dit  lot  et  adjacente 
k  la  partie  dftjk  vendue  pour  taxes  k  Hollis  Smith,*et  pour 
la  partie  qui  appartient  au'demandeur  un  acte  de  vente 
par  le  comt6  de  Richmond,  k  "Walter  N.  Cleveland,  en 
date  da  4  septembre  1867,  de  deux  ter^ns  en  deux  des- 
criptions diff(§rentes,  d'abord  dix-neuf  acres  k  I'autre  ex- 
tremity du  dit  lot;  puis  cent  trente-six  acres  constituant 
le  reste  du  dit  lot  aprds  deduction  des  dix-neuf  acres  sus- 
dits,  et  des  trente  acres  v^ndus  k  Hollis  Smith  et  des 
vingt-cinq  acres  vendus  k  Rioux ; 

"  Oonsid6rant  que  |e  titre<de  Hollis  Smith  comportant 
que  les  trente  acres  qu'il  achetait  6taient  k  rextr^mitd  snd 
'du  lot,  dans  Tangle  est,  c'est  se  conformer  k  cette  descrip- 
tioi^  que  de  prendre  la  moiti6  de  la  largeur  du  lot  k  cette 
extr6mit6  sur  une  profondeur  8uffi8ant<e  pour  former  les 
trente  acres,  et  que  les  vingt-cinq  acresil  vendus  a  Rioux 
etant  adjacen'ts  k  ceux  vendus  k  Smith  ai  nord  ouest,  ils 
ne  peaveni;  dtre  pris  que  sur  la  largeiir  du  lot,  k  partir  de 
la  moiti6  de  cette  largeur  au  point  ou  s'arrdtent  les  trente 
acres  vendus  &  Smith,  et  gagnant  vers  Tonest  jusqu'&  la 
ligne  latdrale  du  dit  lot,  sur  une  profondeur  suffisante 
lM)ur  former  vingt-cinq  acres,  oe  qui  fait  qtie  le  dit  lot  de 
terre  No.  22,  se  trouve  divis6  entrele  demandenr  ^et  le 
defendeuT  en  deux  parties  dont  chactttte  ibrme  nn  tout 
compact,  savoir  :  celle  du  demandeur  oompos^e  de  145 
acrefl  et  ayant  son  ftgnt  a^  chemift  d'eutre  leg  dixi^me  et 
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neuvi^me  rangH,  et  celle  du  ddfendeur  en  tout  de  65  acres 
ayatit  son  front  sur  le  chuuiin  d*unlru  lea  dixi^mo  et  on/.- 
i6me  rangH  ; 

"  GonHid6raut  an  surpluM  qae  par  ses  tormos  mdmu 
quant  k  la  partie  du  terrain  pouvant  6tre  contigae  k  ce 
qui  avait^  616  pr6c6demmont  vendu  k  Smith  et  Rionx  ;  le 
titre  du  dumandeur  oat  Bubordonn6  k  ceux  du  dC'lbndour, 
en  sorte  qn'k  tous  les  ix>int8  do  vuo  c'ent  rinterprd'tation 
favorable  aux  pretentious  du  d6fende^r  qui  doit  pr6va- 
loir  ; 

— "  GonBid6rant  qu'on  limitant  los  terrains  respectifs  den 
parties  d'aprosce  que  ci-dossus  pos^  et  ainsi  qu'il  est  indi- 
qu6  au  plan  de  M.  I'arpent^ur  Cleveland,  le  dC'fendeur 
n'a  point  coap6  de  bois  sur  le  terrain  du  demandeur  oh- 
quality;  «  ■  * 

"  A  d6bout6  et  d^boute  le  dit  demandeujr  es-qualit6  de 
son  action  avec  dfepens."  '^ 

Nov.  28,  1888.] 

Hurdf,  for  appellant.  ,  *      7 

Paniwtoii,  Q.  C,  for  respondent. 

Cross,  J.,  (for  the  Court) : —        . 

Milliken,  as  administrator  of  the  estate  of  Cyrus  S. 
Clarke,  owns  the  largest  part  of  lot  No.  ^2  in  the  10th 
range  of  the  township  of  Windsor,  consisting  of  two  dif- 
ferent parts  acquired  by  him  by/separate  titles,  and  which 
he  describes  in  his  declaration  ^  as  they  are  also  described 
in  his  titles,  as  follows  : — "Firstly,  nineteen  acres  of  lot 
'  No.  22  in  the  10th  range  of  the  said  township  of  Windsor,^ 
"  to  be  taken  from  off  the  north-west  angle  of  the  lot,  and 
"extending  half  the  length  of  the  lot,  and  of  a  breadth 
"  sufficient  to  form  the  said  19  acres.  Secondly,  126  acres 
"  of  the  said  lot  No.  22  in  the  10th  range  of  Windsor  afore- 
"  said,  being  the  rest  and  residue  of  the  sai4  lot,  after  de- 
"  ducting  the  piece  first  above  mentidiied,  and  the  80  acres 
"  heretofore  sold  to  the  Honorable  HoUis  Smith,  and  the  25 
"  acres  heretofore  ccmveyed  to  Q-.  E.,  Bioux,  Esquire,  the 
"  si&id  two  pieces  of  land  described  as  firstl^r  and  secondly, 
"  containing  t6|g;etheT  145  aciee  of  land  as  the  sam^  is  and 
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"  extends."  The  first  of  these  doscriplions  originated  in  a 
tax  title. 

The  respondent  owns  55  acres  o(  said  lot  No.  22  by  titles 
referred  to  in  Milliken's  deeds,  the  description  b^ing  ns 
follows  : — "  First,  80  acres  to  be  taken  oti'the  sonth  end  and 
"  east  angle  of  the  lot  No.  22  in  the  10th  range  of  the  said 
"  township  of  Windsor.  Seoondly,  25  acres  of  the  lot  No. 
'!22  in  the  10th  range  of  lots  in  the  said  township  of 
"  Windsor,  to  be  taken  from  oft"  the  north-west  portion  of 
"the  said  lot,  and  next  to  the  part  of  said  lot  formerly  sold 
"  for  taxes  to  Hollis  Smith.  The  respondent's  said  lots 
♦'  having  been  acquired  by  him  from  G.  E.  Rioax,  they 
"  haying  been  formerly  sold  at  different  times  for  taxes,  the 
♦  "first  on  the  l*7th  December,  1868,  to  Hollis  Smith,  and  the 
"second  on  the  16th  Dec,  1866,  to  G.B.  Rioux." 

Milliken  as  such  administrator  brings  the  pi;e6ent  action 
against  Bonrget,  to  recover  from  him  the  value  of  a  cer- 
tain quantity  of  timber,  yrhich^  he  alleges  was  cut  by 
Bourget  on  his,  Milliken's,  portion  of  said  lot  No.  22, 
during  the  winter  of  1884. 

Bourget  meets  the  action  by  a  plea  of  d^fente  en  fait. 

Bourgel  is  proved  to  have  cut  a  considerable  quantity  ' 
of  timber  on  said  lot  No.  22,  in  the  winter  of  1884,  that  is, 
he  lumbered  there  in  that  year,  and  stumps  have  been 
counted  th^re  since,  from  which  it  is  claimed  he  took  the 
trees,  he"  contending  that  he  did  not  exceed  his  own 
limits. 

From  the  indefinite  description  of  his  lots  which  had 
never  previously  been  marked  off  by  any  survey,  the 
principal  dilBiculty  has  arisen,  namely,  of  ascertaining  on 
whose  lands  the  cutting  of  trees  has  t*ken  place.  A  sur- 
veyor has  been  employed^  by  each  of  the  parties,  A.  W. 
Elkins  by  Milliken,  and  F.  C.  Cleveland  by  the  defen- 
dant, who  disagree  as  to  ^he  placing  or  location  of  the 
defendant's  55  acj^s.  Twb  experts  were  also  appointed 
in  this  cause  to  aifbertain  the  exact  position  of  these  55 
acres.  They  also  disagree  on' the  same  lines  as  the  snr^ 
veyors  of  the  parties  had  tifefore  disagreed. 

Elkins,  examined  as  a  Witness,  swears  to  the  correct- 


■  \ 


ina. 

Millikan 

A 
lloarttt. 


' 


'4^ 


r^«a^^' 


Mllllkan 

M 
Buurf*^ 


X 


.v., 


804^ 


mumtbbaL  laVH^  espobth. 


V  9 

n«M  of  his  flurvoy  and  a  plan  that  ho  haa  prodncuH,  and 
HtatoH  that  aftor  laying  oil',  act^ording  to  hin  plan,  or  th<; 
two  pi««;e8  of  thti  lot  No.  22,  ownud  by  Dourgut,  thuro  ap- 
pcara  to  havtvbeen  cut  on  MiUikon'd  part  of  the  land,  tliat 
ia,  outsido  of  Bonrgi^t's^llotmont,  an  ho  places  it,  6*71  trees, 
so  that  if  his  anrvey  and  plan  worex^cyrrect,  and  the  tret^H 
cut  by  Bourg«t,  Bourget  would  bo  roHponnibla  to  him  for 
th^  quantity ;  but  it  would  b«  different  if  Oleveland'M 
survey  should  prove  to^o  the  correct  one.     It  therefore 
becomes  important  to  determine  by  whioH[.  survey  tho 
.Court  should  bo  guided.    Here  it  may  bo  rl^arked  that 
tho  plaintiff  is  bound  to  prove  his  ooso,  ai^#y  hatevor  in 
by  him  left  doubtful,  should  be  intorprotud  ^n  favor  of  tho 
defence.   He  haid  his  option  to  bring  an  action*  en  homage, 
which  would  have  authoritatively  determined  tbe  lineH. 
When  this  was  de<aded  there  could -have  remained  no 
doubt  as  to  where  tho, Mumps  might  be  counted.    But  in 
the  absence  of  such  a  procoodihg,  tho  defendant-  should 
have  the  behofit  of  the  uncertJiuPty.  .  On  this  principle,  if 
both  surveys  seemed  equally  plausibib,  Oleveland's  should 
be  adopted,    i  do  not  think  it  necessary  to  test  their  re- 
lative merits  on  this  principle.    There  seema  to  me  to  be 
sufficiently  patent  reasons  for  proferri/i%^eveh«id'8  sur- 
vey.    It  is  indisputable  that  by  the  deed  Hollis  Smith's 
purchase  of  the  80  acres  was  to  occupy  the  south  end  and  • 
east  angle  of  lot  No.  22.    Rioux's  purchase  of  25  licres 
was,  by  his  deed,  to  be  taken  from  the  north-West  por-^ 
tion,  next  to  Hollis  Smith's  lot.    Now,  the  n^rth-west 
portion  of  the  lot  No.  22  could  not  be  next  to    Hollis 
Smith's  bt.  That  portion  belonged  specially  tot^illiken 
by  a  separate  title,  as  shewn  by  his  deed  and  alleged  in 
his  declaration',  excluding  the  idea  that  Rioux's  25  acres 
could  be  placed  there. 

It  is  evident  that  the  word  north  was  used  by  mistake, 
and  that  to  place  these  25  acres  next  to  Smith's  80  acres, 
it  should  have  read  the  south-west  portion  ;  but  neither 
surveyor  pretends  that  it  should  |E)e  taken  at  the  north 
end  of  the  lot  No.  22. 


Th^^ifference  in  the  two  survBys  is  that  Elkins'  does 
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not  allow  the  two  tai  titlmi  of  Bmith  and  Rionz  to  oxttod 
auroflfl  the  entiro  width  of  thu  lot  at  the  north  und,  but 
proj(H;tfl  (wo  ulongatod  parallolo^amii  fVom  north  und, 
ot;cupying  bat  about  half  the  width  of  thu  lot  No.  22, — 
tho  onu  o<!uapying  th«)  aouth-t'ast  anglo,  and  the  other 
tt<ya«t>nt  to  it,  both  continued  northward  to  half  thu 
length  of  lot  No.  22,  ihuH  l(>4vii^  half  the  width  of  lot 
No.  22  at  the  south  end  to  form  part  of  the  reoiduu  of  th<v 
lot  No.  22  ulaimed  by  Miliken ;  while  (>leveland  in  his 
Burvt^  and  plan  makes  the  two  tax  titles  of  Smith  and 
Rionx  occupy  the  whole  width  of  the  south  end  of  lot  No. 
22,  fulHUing  ^hoir  complement  by'  a  leas  depth  northV 
wards. 

Elkins'  survey  claims  that  a  part  of  thui  south  end  of 
the  lot  No.  22,  viz.,  the  south-west  corner,  ils  within  Mill 
liken's  limits,  while  Cleveland's  suirvoy  is  to  the  contraryl  • 
It  was  on  this  part  of  the  lot  that  f he  lot^was  entered  by  . 
Bourgot's  lumbeHng ^operations.  \The  lum'beriog  road 
extended  northwards  and  vhaviivg  a  bearing  «)astward, 
crossed  diagonally  the  northerly  endV  of  the  lots  of  So^ith 
and  Rionx,  as  laid  down  in  Elkins'  survey,  and  terminated 
in  the  adjoining  lot  No.  21.  So  that  it  was  impossible, 
according  to  this  survey,  to  decide  that  any  definite  num- 
ber of  logs  were  cut  on  Milliken's  limits,  j". (See  Elkins'' 
deiKMition,  p.  11,  1.  5  and  ^  ;  also  at  p.  88.)  th  regard  to 
the  portion  Qtarked  E  on  the  plan,  I  would  ii^y  that  the 
proportions. of  that  piece  indicate  the  piece  where  the 
greatest  cutting  iutd  taken  place.  This  piece  marked  E, 
is  a  small  square" adjoining  the  south  boundary  of  the  lot 
within  thatt  part  assigned  by  Elkins'  survey  to  Milliken. 
If  the  greatest  cutting  took  place  here,  and  thp  lumber 
road  crossed  the  tax  lots  of  Smith  aiid  Bionx,  it  is  ex- 
tremely improbable  that  only  IT  1  trees  were  cut  on  lai^ 
not  included  in  Elkins'  limit,  and  no  precise  basis  is 
giyen*for  trees  that  may  have  been  cut  on  Milliken's  limits. 

Elkins,  examined  a  second  time,  mentions  that  he  cut 
up  his  plan  into  sections,  and  that  a  square  marked  at 
Uie  south-west  comer  of  the  lot  No.  22  by  the  letters 
Voi.V.,Q.B.  ■  ao 
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A,  B.  0.  T),  whioh  wonM  htt  wholly  on  Roarget's  Und, 
iwHuirdiiiff  to  (jlt^vidttnd'N  Hurvwy,  contaiiXMl  hy  hia  connl, 
17<>  triws,  litaviug  it  to  \w  iiitVrrml  that  thia  number  yiroM 
all  thai  Donrget  could  <;laiin  to  txt  d(Klaot«*d  from  th»' 
numhwr  |)rot«fid«Ml  to  ho  <iut  on  MiJlikon'a  land.  I  do  not 
flt)d  that  |W>^anr«<  in  to  bw  plii«:«wl  on  thia  utati^niflnt,  bo- 
cAum^  in  hit  fornu'r  uoixNiilion,  ho^uya  that  tho  prinotpai 

-cutting  WON  on  thu  itouth-w<*Nt  und.  l{o  niao  admita  that 
thu  printripal  lumber  road  onmo  into  tho  lot  at  the  aoath- 
weat  «md,  which,  wua  wholly  ootmpiud  by  Ilourgnt'a  por- 
tion, •ooording  to  Oluvoland'a  aurvoy,  and  although  h«^ 
eatimatofl  the  principal  lumber  road  to  havu  gone  about 
four-iit'ths  of  tho  length  of  the  lot  to  the  north — a  atate- 
ment  contradicted  by  other  witnoaaua — he  r^mita  that  it 
did  not  run  atraight,  but  had  a  bttaring  eaatward — a  courae 
that  woald  carry  it  acroaa  the  north  ondapf  the  Iota  hu 
hud  aaaignod  to  Bburget,  and  thai  it  roaohod  and  termin- 
ated on  the  adjoining  lot  21,  where  some  treea  were  out. 
According  to  thia  analyaia  of  the  evidonci^,  although  a 
atrong  probability  is  made  out  that  treea  were  cut  by 
Bourgot  on  Millikt^Vi'a  land,  it.ia  imposaible  to  aay  that  ' 
any  particular  number  were  so  <mt,  and  aa  it  waa  plain- 
tiflTa  busineas  to  mi»ke  hia  case  clear,  the  doubt  must  Imv 
interpreted  againat  him.  The  Superior  Court  held  that 
hia  caae  waa  not  made  out.  We  are  forced  to  the  same 
Ooncluaio^,  although  we  entertain  aome  appreheuaiou 
that  we  may  not  have  been  able  to  do  him  justice,  in  con- 
sequence of  this  defect  in  the  evidence.  Had  he  brought 
hia  action  en  homage,  it  would  probably  havu  done  much, 
to  make  hia  position  clear.  There  is  besides  sonde  uncer- 
tainty, as  regards  the  stumps  counting,  whether  the  tre^s 
were  really  all  cut  during  the  time  Bourget  waa  lumber- 
ing there. 

The  judgment  appealed  from  will  be  oonfirmed,  and  the 
appeal  dismissed.  , 

'.         °         \   ,    ■  Judgment  confirmed. 

CkmUrand,  Hurd  Sf  Phraser,  for  appellant. 
"      Pamtefbn  4"  Mulvena,  for  respondent.         !K^~^^^7^T^"  "^ 
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m    '      "  '  Novumbor  27,  1880. 

Coram  DoKioN,  Ou.  J.,  TKhhikh,  Cuinm,  UiUY,  UmMi,  JJ. 

ALfiXANDKR  MoTAVISH  WATT  rt-  Ai*i 

{D^'dtt.  par  repriim,  attA  mi»  en  ntuae  in  Ctmrt  btUno), 

1pi*«U4AKT«»  ; 
AMD 

FUANCES  E.  A.  FHAtJKU, 

(Plaintiff  in  Oimrtbeltw)^ 

.    '  *  Rbhfondknt. 

Tutor  and  mimtr — Release  and  di$charge  by  minor  on  attaining 
a'ge  qf  mq/oritjf — PrencriplUm — C.  C.  2268. 

IIrlo  ^-Wh«r«  •  minor  on  attaining  the  •««  of  ro^^ority,  glTw  bar  tutrix 
•  nle«M  and  flisctiarKe  fh}m  all  clalma  ariaing  from  her  admiuiatra- 
tion  aa  tulHpt,  that  tlie  action  of  the  minor  for  an  acvionnt  of  the  tutor*  ^ 
ahip,  la  prra<^ribed  by  tlie  lapae  of  ten  yean  ttom  the  date  of  auoh   1 
diacharK* ;  and  thia  rule  waa  held  to  apply  wliere  the  diaoharge  wai  '. 
not  Kiven  immediately  and  expreaaly  to  the  tutrix,  but  to  the  tmateet 
in  wliom  tlie  eatate  had  l)een  veated  by  tlie  tutrix  on  her  second 
marriwe,  the  minor  (then  of  age),  however,  declaring  that  aba  had 
reoeived  her  ahare,  and  that  alie  diacharged  the  tniateoa  and  all 
othera  from  all  farther  accountability,  and  in  a  letter  to  the  tutrix, 
fifteen  yean  aflerwardH,  expreaaly  diaciaimed  any  intention  of  dia- 
turbiuE  tbe  afttlament  '. 

-;^   ■■ .'   .   • ,   •  ■•-»  .    I  .■  •■■„■:. 
Appsal  from  a^adgment  of  the  Superior  Gonrt,  Mon« 
treal  (Davidbon,  J.),  Feb.  28^  1889,  ordering  the  appellants  ' 
to  render  an  aocooni.      _  , 

Davidbon,  J.  (in  Superior  Conri) :—  -^^• 
This  volominons  record  represents  an  action  by  the 
plaintiff  against  h«r  mother,  the  defendant,  who  was 
widow  by  her  first  marriage  of  the  late  Thomas  Fraser,  in 
his  lifetime  a  chief  trader  of  the  Hndson  Bay  Company, 
and  widow  by  her  second  marriage  of  the  Iste  James 
Stewart-  Watt,  also  a  chief  trader.  It  is  prayed  that  the 
defendant  in  her  qoaGtiei  pf  tutrix  to  the  vajjoiOj  children^ 
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of  her  first  imsBand.^and  of  tmiVersal  usafmctnary  legatee 
of  his  estate,  and  of  admTfiiBtratriz,  be  ordered  to  reniiler 
an  account;, and  the  plea  allibges  that  she  paid  ofi* the 
plainUiff  and  her  brother,  and  ffot  due  discharges. 

Death  has  freed  the  defend^t  from  the  litigation,  and 
the  mism  caus^,  children  of  the  second  marriage,  take  her 
place  in  the  defence.  . 

•  r  The  case  involves  a  numbeiir  of  issues'  of  fact  and  of  f  iw, 
^some  of  which  are  quite  peculiar.  Among  all  the  ques- 
tions that  as  to  a  discharge  eitands  first,  for  if  the  defend- 
ant holds  kwfnl  receipts  in  full  of  all  cltdms-as  to  the 
estate,  then  f^he  is  entitled  tb  go  free  from  the  outset,  and 
in  spite  of  eVery  other  minor  feature  of  attack  made  by 
th6  d^la^t^on. 

Th^  ddfeU^ant.'came  in/io  possession  of  her  husband 
Fraser's^st^e  by  this  claikse  of  his  will  :--y       -^ 

"  The  interest,  dividends,  or  annual,;produce  to  arise 
*•  thSref^Om  (the  executors  are)  to  pay  to  my  beloved  wife 
'•  Flora  McTavish  for  and  during  the  term  of  hdr  natural 
"  life,  or  so  long  as  she  /shall  continue  jny'WidoW,  to  be 
"  by  her  used  for  the  support  of  hers^and  the  support 
''  and  education  of  myi^Joved  childreii  O^orge  Simpson 
"Fraser  and  Frances  Fri^^rl  (the  plaintiff),  issue  of  my 
"  marriage  with  my  fraud  w£4  and  upon  tlie  deaith  of  my" 
.  "  said  wife,  or  upon  her  enterW  into  a  second  Uiarriage; 
*'  whichever  ^hall  firtt  happen,^n  I  direct  that  the  said 
"  estate  iind  enects,  moneys,  secures  /or  money,  stocks, 
^**  funds,  etc.,Vbe  transferred  and  ^^  over  to  my  said 
■"  children,  G«or|B;e/ Simpson  Fraser  ^d  Frances  Fraser, 
"share  and  share/alike.''^  vtV%.        ^ 

^  Fraser  died  in /l848,  ^ir  George  Simpso^nd  Duncan 
Finlayson,  the  ex^ntors  named  in  his  will,  re^s^  to  act ; 
the  defendatitthcirenpon  took  over  possession  of  thd^state ; 
waai  named  tutrix  to  her  said  two  children  in  Septentber, 
.  1849,  and  married  ^her  second  husband  in  1858.  Theri^ 
upon,  by  the  t^nntfof^e  will,  her  right  of  usufruct  in 
the  estate  ceasif d,  and  it  passed  to  her  son  George  and  the 
plaintifK    TfukouB  to  thia-»woad  maniagw,  and  iuvppar 


jent' anticipation  of  it»  the  defendant,  on  the  28rd  of 
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Jantiary,  1862,  gave  over  to  Sir  Gborge .  Simpson  and. 
Duncan  Finlayson,in  trust,  moneys  «nd  9ecuri^e8of  the 
value  of  ^6,000,  to  be  divided  equally  between  theTjiMn- 
tiff  and  George  when  they  botH  came  to  be  of  age.  Then, 
on  the  7th  of  February,  1861,  (Jeorgej  (then  of  age)  and 
defendant  beqame  parties  to  a  de^d  of  ratification,  release 
aii^  discharge,  wherein  it  was  declared  that  the  above 
_deed  of  trust  was  "for  the  purpose  6f  defining  and  securing 
"  t^the  said  ininor  children  all  and  singular  their  right, 
"shjares  and  interest  jn  and  to  th^  estate  of  their  late 
"  fajher,"  and  George  jatifies  and*  confirms  this  trust,  and 
in  consideration  of)<^e  moneyt  and  securities  so  trans- 
ferred—" the  half  of  whiel\^mountiug  to  je2,60aor  there- 
"  abbuts,  forms  the  share  W^portion  of  the  said  George 
<'  Simpson  Fraser  in  the  estate  of  his  said  late  father— the 
^'  said  Georg^  Simpson  Fraser  did  stnd  dothliereby  release, 
"abandon  #^d  discharge  all  claim,  right,  pret^nsiofn  or 
"  dejnand  which  he  had,  or  might  have,  o?  pretend  to 
"haire,  against  tl^e  estate  of  his  said  late  father,  either 
"  undef  the  said  Ibte  will  and  testament  or  otherwise,  or 
J'vagaii&st  the  saidf  lora  McTavish,  either  personally  or  as 

"  such  tutrix  and  administratrix  as  aforesaid declaring 

"that  he  hath  seen  and  had  communication  of  all  and  singular 
"the  accounts,  dealings  and  intromissions  of  the  said 
"  Flora  McTavish  as  such  tutrix  and  administratrix." 

These  trustees  having  died,  tl»e  trust  was  renewed  in 
the  persons  of  G.  W.  SimpsoU  and  B.  M.  Hopkins,  and 
Gebtge,  on  the  18th  of  May,^1866,  confirmed  his  previous 
ratifitt^tion  of  the  trust,  acknowledged  receipt  of  all  the 
money)B  coming  to  him  thereunder,  send  discharged  the 
trustees^  Fourteen  years  afterwards,  that  is  on  the  28th 
of  Januaty.  1879,  Mrs.  Watt,  then  a  widow  for  the  second 
time,  gav0  to  her  son  George,  reserving  to  herself  the 
nsufmctand  the^  right  of  survivorship  therein,  a  donation 
of  about  fiHy  Uionsand  dollars' worth  of  property. 

George  liyed  for  over  twenty-two  years  after  his  oomi^ 
of  age,  and  during  tj^e  whole  of  that  time  gave  complete 


^^BS^B^^^iisce^Mtolte^sSh^^soe^^^Sr 
Apio^^m  the  donation  refenred  to,  he  received  sums  oS 
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money  from  his  mother  by  way  of  gift,  8nd>  verbally  ex- 
IMreBsed  his  gratitude  for  her  conduct  toward  him.  Nor 
ca&  it  be  said  .tiiat  he  was  ignorant  of  possible  rights  in 
respect  of  the  possible  absence  of  community  of  property. 
He  knew  and  spoke  of  his  sister's  pretensions  in  thi^t 
respect)  wi^  distinctly  hostile  to  their  assertion,  and  partly 
in  alleged  protection  of  his  mother  against  them,  induced 
v,her  to  haind  over  to  a  trustee  for  his  benefit  all  that  then 
spresented  n^r  estate.  There  is  no  allegation  of  fraud  or 
error  or  misrepresentation,  there  is  no  demand  for  refor- 
mation of  accounts  or  the  setting  aside  of  the  absolute 
and  unqualified  discharge  so  g^ven  by  Q^eorge,  after,  as  he 
allegMu  full  communication  of  all  accounts  dealing  with 
the  sncVssion.  I  am  not  able  to  concur  in  the  pretension 
urged  on\behalf*of  plaintiff  that  the  words  "  in  the  pre- 
mises" destroy  the  graieral  charactdr  of  the  acquittance, 
and  limit  iis  effect  toxthe  specific  amount  handed  over  to 
the  tnistees!^  In  addition  to  these  grounds  of  discharge 
and  life-long  acquiescence  on  the  part  of  Gkorge  Fiks^I 
am  also  of  opinion  that  plaintiff's  lotion  is  prescribedPin 
so  far  as  it  demands  an  acc6unt  of  his  estate.  Indeed. that 
would  seem  to  be^a  leg^  result  of  holding  that  he  dis- 
charged his  mother,  jfor  while,  the  action  to  account  and 
other  personal  actions  of  minors  against  their  tutors,  rela- 
ting to  the  acts  ofiutorship,  are  pres|^bed  by  thirty  years 
(0.  0.  2248),  the  actions  in  restitution  of  minors  for  lesion, 
in  rectificatidn  oLtutors'  accounts,  and  in  recii^on  of  con-, 
tracts  fof  error  or  fraud,  are  prescribed  by  ten  years. 

As  a  consequiBiice  of  these  opinions  I  refuse  plaintiff's 
demand  as  being  bAe  of  his  heirs  for  an  account  of  Gheorge 
Fraser's  former  rights  in  his  ft^er's  estate. 

But  the  plaintiff,  i^i  to  her  own  interests,  stands  in  an 
entirely  different  position.  No  such  ratifications  and  dis- 
charges, or  acknowledgments  of  accounts,  such  as  Q-eorge 
•  made,  were  ever  by  her  giVen  to  her  mother^"^  In  acknowl- 
edging that  Hopkins  andNG.W.  Simpson  Jiad  fulfilled 
their  trust,  and  paid  ove^  '"-^  -*• —  -<**»--  — — *-  ^r--^  i^ 
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than  acquit  them  of  their  trust.X  This  limitatioi^  beiOomes 
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the  more  marked  when  read  in  connection  with  the  receij^t 
appearing  at  the  end  of  the  acconnts,  in  which  she  declares 
"that  the  receipts  and  payments  and  the  management 
"  and  disposition  of  all  the  stocks  and  moneys  are  per- 
"  fectly  satisfactory,  and  I  hereby  farther  give  E.  H. 
"  Hopkins  and  all  others  concerned,  an  absolute  and 
"  anqnalified  discharge  for  his  gestion  and  intromission 
"  of  every  kind."  ^    " 

It  cannot  be  seriotisly  pretended  that  the^mere  deolars- 
^ion  in  the  dischar^  to  Hopkins  and  Fraser,  that  their 
trnst  had  been  created  for  the  purpose  of. "  defining  and 
securing  "  to  the  minor  children  the  «state  of  their  late 
father  is  tobe  accepted  as  a  difecharget^  the  mother,  who 
was  not  even  a  party  to  the  deed. 

In  addition  to  this  deed  the  defendant  invokes  the  fol- 
lowing letters :—     ^ 

.  «  London,  August  21,  IStO, 

"  Mt  Deab  Mother,— I  only  hear4  the  other  day  that 
"there  was  a  report  in'^anada  to  the  effect  that  I  had 
"  actually  entered  a  lawsuit  against  you  for  the  recovery  | 
"of  my  father's  money.  Pray  believe  that  such  an  idea 
"  never  crossed  my  brain.  Now,  making  on^'s  own  de- 
"  fence  is  always  a  useless  task,  and  I  am  weary^of  misre- 
"  presentations.  I-  think  it  is  scarcely  fair  that'you  should 
"  always  believe  everything  against  me,  btlij^ray  b^ievf) 
"this  that  I  am  always  your  loving  daughter,  v 
__,,.-,,^^^.._._...^_j_^_:^^V,,..^^^^...../'  Frances  ap.-  Q^pni^  J 

Two  years  afterwards,  that  is  on  the  18th  of  August^ 
1881,  a  letter,  (defendant's  el.  9,  paper  18*7),  evidently 
drafted  for  some  then  existing  j[)urpo8e,  in  the  hand- 
writing of  and  addressed  to  Mr.  Hopkins,  'was  signed  hj  - 
plaintifi",  and  in  this  was  written : — "  I  b^  to  state  for 
"  the  information  of  my  mother,  my  brother,  Mr.  Simpson 
"  and  all  others  concerned,  that  I  have  no  intention  of 
"  taking  legal  proceedings,  or  permitting  others  to  take 
'vthem  on  my  behalf,  with  a  view  to  rei-opeuing  or 
"  changing  the  s^demeat-  that  woe  mode  many  yottef^ 
"  ago  n  my  father's  estate,  under  which  I  received  one- 
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"  fourth  of  the  assets  as  my  share,  and  my  brother  an 
"  equal  amount."  j  •  " 

Let  us  recollect  that  it  was  inr Januiiry,  187d,  tfiat  the 
donatio^  to  George  was  made  itiiprepaTation  for  an  attack 
from  plaintiff.    For  some  time  previous  to  then,  and  cer*  ., 
tunly  up  to  the  date  of  the  Hopkins'  letter  thei^  must   , 
have  been  threatenings  of  a  coming  storm.    Nothing  oc- 
curred until  the  18th  of  May,  1884,  when  defendant 
^^onated  to  her  children  by  her  second  marriage,  26  shares' 
^%f  the  Bank  of  Montreal,  48  shares  of  La  Banque  dnf 
Teuple,  and  1781.00  due  her  by  one  B61anger,  on  condition 
that  she  was  to  be  paid  95  per  cent,  of  the  revenues.  The , 
doneeir  were  to  receive  the  balance  of  5  per  cent.,  and  ,at 
her  death,  one-fifth,  of  .the  capital  was  to  be  invested -for 
the  benefit  of  the  plaintiff,  and  th«  shares  were  transferred 
to  Alex.  McT.  Watt,  with  powers  to  carry  out  the  pur- 
ptoses  of  the  deed.  All  these  assets  so^donated,  are  declared 
by  plaintiff  to  have  come  from  her  father's  estate.    This 
and  subsequent  transfers  and  re-transfers  of  some  of  the 
xstock  seeih'  to  have  thoroughly  alarmed  the  plaintiff,  an4 
this  present  action  resulted.  >  ■    V 

I  have  given  these  two  letters,  the  discharge  to  the 
trustees,  and  "the  fact  that  the  plaintiff  allowed  so  long  a 
time  to  elapse  without  assertion  of  her  rights,  the  gravest 
possible  consideration.  I  felt  averse  to  calling  for  . 
accounts  which  have  so  long  been  allowed  to  lie  unasked 
for.  The  account  of  a  tutorship  is!  made  the  most  formal 
and  solemn  of  any  that  is  knownjo  the  law.  It  is  abso- 
lutely null  unless  it  is  preceded  by  a  detailed  account  and 
the  delivery  of  vouchers  in  support  ^hereof.  (CKO.Jll.) 
'  If  not  equal,  at  least  special  responsibility  attaches  in  this 
respect  tO;  the  administrator  or  fiduciary.  Let  the  qu6s- 
tiop  be  asked,— Where  is  the  inventory  it  was  her  duty  to 
m^ke?  Where  are  the  accounts  and  voucheirs  which 
.ought  to  have  been  frlrnished  to  plaintiff?  Or  where  is 
any  acknowledgicnent  of  hers  that  she  has  seen  and 
examined  them,  and  so  dischargeis-  defendant—- as'for  ex- 
ffT/ipltt  ftflftTge  gavci?^    And  the  answers  must  be  that 


none  sttch  exist.    Ortainly  these  letters  do  not  supply 
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the  deficiency,  for  one  is  no  more  than  declaratory  of  an 
intention  then  existing,  and  the  other  is  not  even  ad- 
diessed  to  defendSnt.  Defendant's  marriage  with  Watt 
deprived  her  of  Bbr  tntrixship,  and  he  became  responsible 
for  the  amninistration  of  the  minor's  estate ;  bnt  at  his 
death  his]  snccession  came  to  her  as  nsufmctnary,  and 
found  her  once  again  controlling  whatever  assets  remained 
from  her  first  husband's  estate. 

^^ wo  other  questions  were  argued  at  gprfeat  length.  Where 

^Waa  the  domicile  of  the  Frasers  durjng  the  18  years  of 

theii^arried  life?     And  if  at  Fdrt  Abbittibi," did  this 

plliice; 'biti^ated  as  it  was  between  the  height  of  land  and 

the  waters  of  Hudson  Bay,  lie  within  jimits  of  this  pro- 

'  vinoe,'^so  giving  to  defendant  community  and  half^the 
eirti^e,  or  did  it  lie  within  the  territories  of  the  Hudson 

^y  company,  where  English  law  ran,  and  under  which 
defendant  would  have  practically  been  without  marital 
rights?  For  some  time  I  had  the  Conviction  that  the 
issues  between  the  parties  called  for  a  decision  on  these 
points,  and  I  have  subjected  them  to  considerable  research. 
But  when  I  came  to  draw  my  judgment,  anymore  severely 
scrutinize  the  concln^iBips  of  plaintiff's  declaration,  I« 
found  that  they  did  not  ask  for  a  judgmeht  as  to  domicile,; 
or  the  law  which  governed  at  Abbittibi,  pr  as  to  commu- 
nity or  coiitiauation  of  Community.  I  cfai  therefore  do 
no  more,  at  the  moment  than  order  an  acijcount  covering 
plaintiff's  own  rights  in  her  father'a  e^ate,  and  only 
when  this  is  done  will  the  time  come— if  defendants  patr 
ft^trise  i^mUaHce  fail  to  render  one  satisfactory  to  plaintiff— 
for  a  determination  of  tfie  questibns  of  domicile  and  com- 

"^unity.    Seeing  .^ese^pecial  features  I  also  reserve  io 
prononnc4  npon  what  aJternative'  amount   defendants 
ought  to  payif  tlTey  defautt  to  account,  and  Upon  coefts. 
The  leaded  counsel  iof  Maintiff  and  defendant  argued 

.the  case  With  great  research Wd  ability,  and  I  have  also 
to  express  my  a^TeCiatioft,o3f  the  care  which  has  beei^ 
takelt  to  arrange  and  p'nt  in  c^secntive  order  tjbe  ma^y 
pa^TS  of  which  the  record  consists.  , | ^ 
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The  formal  judgment  of  the  Superior  Oontt  was  as 
follows : —      \  ,     ' 

"  The  Court  haying  heard  the  plaintiff,  and  the  difen-^ 
d^nts,  par  reprite  tTinttance;  aM  the  mit  en  cause  a&.Well 
personally  as  representing  Miss  ^M.  X  G^  Watt,  by  4eir 
^  counsel  upon  the  Inerits  of  this  ^use,  eto.'...,.      '     I     " 

"Considering  thftt  plaintiff  by  her  action  sought  Jfrom 
the*defendant,  personally  and  as  administratrix  and  tu- 
,  trix,  an  account  of  the  estate  of  t|ie  plaintiff's  late  father, 
<^r  in  default,  the  payment  of  $50,000,  an<l  also  as  one  of 
his  h^rs  at  law  such  ap  account'  as  her,  plaintiff's,  late 
brotheV,  Geprge  Simpson  Fraser,  would  have  been  en- 
titled to,  or  in  default  the  sum  of  #10,000  ; 

"  Seeing  that  defend^t  pleads  that  both  plaintiff  and 
her  late  brother  |iave  long  since  been  paid  off,  and  that 
they  have  severally  given  full  and  final  discharges  to 
defendant,  and  tha^  plaintiff's  pretended  claims  are  in 
any  event  prescribed ;  ;• 

"  Considering,  1.  The  marria^  Kof  defendant  with 
Tliomas  Fraser  on  the  6th  September,  1886.      • 

2.  The  birth  as  issue  of  said  marriage  of  George  Siinp- 
son  Efi^r  on  the  28rd  January,  1889,.and  of  the  plainikiff 
on,  the  nth  of  February,  1842.' 

'  8.  The  death  of  Thomas  Fraser  on  the  81st  January, 
1849,  leaving  a  l^st  will  and  testament,  whereby  he  ap^ 
pointed  Sir  George  Simpson  and'  Duncan  Finlaysbn  his 
executors,  and  to  them  as  sndi  devised  his  whole  estate, 
real  and  ^Xiersonal,  movable  and  immovable,  in  trust,  in 
manner  following,  to  wit :  "The  interest,  dividend  or 
'  annual^  prbduce  to  arise  therefrom  (to  wit  from  his  said 
.*  estate)  to  pay  to  my  beloved  wife  Flora  McTavish;  (the 
'  defendant),  for  and  during  the  term  of  her  naturallife, 
'or  80  long  as  she  shall  continue  my  widow,  to  be  by. 
'  her  used  for  the  support  of  herself  and  for  the  support 
'  of  my  beloved  childran  GiM>rge  Simpson  Fraser  and 
'•Places  Fraser  (the  plaii^tiff),  isue  of  my  marriage 
'  with  my  siud  wife,  and  upon  tne  death  of  my  said 
'  wife,  oT^  upon  her  entering  into  ^ar-aecond  iparriage, 
,'  whicheveorBhalhfiiBt  happgii;"dreirl  direct  that  the  aaltF' 
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'  estate  and  effects,  moneys  and  securities  for  money, 

*  stocks,  funds,  etc.,  be  transferred  and  paid  oyer  to  my 
'  said   children,    Gheorge  Simpson   Frlser  an^   Frances 

.    '  Fraser,  share  and  share  alike.'  4*^    '         , 

4.  The  appointmelkt  pf  defendant  as  tutrix  to  said 
George  Simt^^on  Fraser  and  plaintiff*,  at  Montreal,  on  the 

*   6th  of  Sep(K!mber,  1849,  and  as  adriiinistratrix  at  London, 
England,  on  the  1st  of 'October,  1949.  ^ 

5.  The  marriage  of  defendant  with,  James  S.  Vhat,  now 
;^  deceased,  with  ante*nuptial  contract  excluding  commnn- 
"*  ity  of  prppe^ty  on  the  21st  of  March,  1858.  ^ 

6.  The  coming  of  age  of  George  Simpson  Fraser  And 
Frances  Fraser  on  the  23rd  of  January,  1860,  and  the  llth 
February,  1868,  respectively. 

t.  The  death  of  George  Simpson  Fraser  intestate  on 
the  21st  November,  1888:  ^.   ^  -■ 

V  *  As  to  Oeorge  Simpson  Fraser's  suctxssim : ^^-^^^^^....-^-^^'--r 
/  ^'  Considering  that  said  Gemrge  Simpson  Fraser,  mor^ 
than  aT&ir  after  his  so  coming  of  age,  to  wit,  pn  the  tth 
of  February,  1861,  entered  into  a  4§ed  styled  '  ratificatic^ 
'  of  indenture  and  release  and  discharge,'  In'whi^h  defe 
dant  was  also  a  party,  being  defendant's  exhibit  No^  2, 
paper  No.  t6,  whereby  he,  the  said  George  Simj^on 
Fraser,  did  'release,  abandon  and  discharge  all  cfaim, 
'  dght,  pretension,  or  demand  which  he  has  or  jaiight 

*  have  or  pretend  to  have  against  the  estate  of  h|B  luiiid'' 
'late  father,  either  under  the  iaaid  will  and  testament,  or 

uil  otherwise,  or  against  the  said  Flora  Mcl't^vish  (the  de- 

*  fendaut),  either  personally  or  as  tutrix  or  admjltiis|ratrix 
'  aa  aforesaid,  considering-  Md  agreeing  that  the  s4id  edi- 

•  tate  and  the  said  Flora  McTavish,  as  well  personally  as 
'  such  tutrix  and  administratrix  as  alilresaid,  shall  be  ajid 
'  regain  wholly  and  absolutely  discharged  iiMthe  preimi- 
'  ses,  declaring  that  he  hath  .seen  and  had  c6mmun|bat^on 

•  of  all  and  singular  the  accounts,  dealings  and  intromis- 
'  sions  of  the  said  Flora  McTavish  as  si^ch  tutrix  and  ad- 

•  ministratrix,  and  that  he  will,  whenever  thereto  reqnir- 
,  '  ed.  accept  formally  such  accounts,  andf  ratify  the  same; 
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^  and  grant  snch  further  discharges  in  the  premises  as 
'  may  be  considered  needful.' 

"  Considering  that  the  said  George  Simpson  Frascr 
lived  until  the  2lBt  November,  1888,  and  during  tl>e  in- 
terval of  twenty-one  years  which  elapsed  between  the 
giving  of  said  discharge,  always  acquiesced  therein,  alid 
received  farther  moneys  from  the  defendant,  and  accepted 
from  her  a  donation  of  over  |50,000  (plaintiff's  exhibit 
S.  1,  No.  90)  ;  t 

^  *'  Oonsidering  that  the  said  George  Simpson  Fraser  al- 
vCays  well  ktiiew  that  there  was  a  question  as  to  whether 
a  community  existed  between  the  defendant,  his  mother, 
and  the  late  Thomas  Fraser,  his  father,  and  to  guard 
against  a  threatened  attack  by  plaintiff,  induced  the  de.- 
feudant  to  pass,  the  donation  in  his  favor,  (exhibit  S.  1, 
paper  90) ,;  ',   ■, .     ■'  -'"iy  :,■'■''-:  .j.- ■*..■:-  ■ 

"  Oonsidering  that  plaintiff  has  not  charged  fraud  or 
deceit  against  the  defendant  in  respect  of  said  discharge 
of  the  7th  of  February,  1861,  and  has  not  asked  for  the 
setting  aside  of  the  same,  or  for  any  reformation  of  the 
accounts  therein  stated  to  have  been  delivered  and  ex- 
amined ; 

"  Considering  that  plaintiff's  right  to  demand  an  ao- 
QOunt  as  one  of  the  representatives  of  her  late  brother  was 
at  thedate  of  her  present  action  prescribed  by  the  lapse 
of  ten  years  from  the  date  of  said  discharge,  (to  wit  'from 
the  Tth  February,  1861,)  doth  dismiss  plaintiff's  demand 
for  said  account ;    r  ""    ' 

As  to  pluittt^\»  peraonal  rights  :.   -y-J---'<^r---^^^^~r^:^^^-^^^~--^ 

"  Considering  that  the  discharge  by  plaintiff  given  to 
E.  M.  Hopkins  and  G.  W.  Simpson  (def«3ndant's  exhibit 
No.  4,  piiece.78)  was  a  discharge  to  them  alone,  and  sim- 
ply declared  that  they  had  paid  over  to  her  certain  speci- 
fic sums  of  money  placed  in  their  hands  ; 

''Oonsidering  that  neither  plaintiff's  letter  to  defen- 
dant, dated  London,  August  2l8t,.1879,  (defendant's  exhi- 
bit. F.  paper  No.  86)  nor  the  letter  signed  by  her,  appar* 
ently  drafted^  for  some  then  existing  purpose,  in  the 
hioidvf  fiiiiig  of  E.  M.  Hopkins,  lariN 
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fondjljilbi^  but  to  Hopkins  (defehdant's  exhibit  9,  paper  No. 
187) '4o  not  constitute  Any  discharge  by  plaintiff ; 

"  O^nsidoring  that  dnfendant  novor  made  npr  caused 
io^beinadu,  as  by  law  she  was  bound  to  do,  any  inven- 
t<i(ry  Q^f  he;r  sai^  late  husband**  estate  ; 
y'.>ldonsiderin|r  that  defendant  never  rendered  to  plain* 
'  tifffinj  detailed  acconut  with  vouchors  iii  support  there- 
of, or  in  fact  any  account  at  all,  of  her  said  late  husband's 
estate,  or  of  her  doings  as,  usufructuary  legatee,  or  as 
"^tutrix  or  administratrix,  with  the  esia,te  of  the>  plaintiff  ^ 

*'  Gonsidering  that  to  iho  extent  afotesaid  the  pleas  of 
Ihe  defendant  and  the  mis  en  cause  both  personally  and 
en  reprise,  are  unfounded  ii^  fact  and  in  )ai||r  ; 

"  Gonsidering  thai  plaintiff  hath  not  pm^yed  to  have  it 
declared  whether  community  existed  between  defeimant 
and  her  husband  Thomas  Fraser,  or  that  continuation  of 
community,  if  such  existed,  was  created  after  the  death 
of  her  husband  ;  , 

"  Gonsidering  that  the  said  defendants  jiar  reprise  Win- 

istance^t<a  wit,  Alexander  MoTavish  Watt  and  William  B. 

.  Burlaud,  iii  th$ir.  quality  of  executors  of  the  said  late 

defendant,  now  ISepresent  the  interests,  responsibilities 

and  rights  of  the  defeiidani ; 

"Doth  order  that  the defiendants,  par  reprise tTinstatue, 
AlexMidler  McTavish  Watt  and  William  B.  Burland,  in 
«  their  said  quality,  do  within  thr^e  months  from  this  date 
^  Tender  and  file  in  this  Gourt  an  account  of  the  ivtelte,  ad- 
ministration and  management  that  the  said  defendant 
had  had*  of  the  person  uid  property  of  the  plaintiff  from 
the  6th  of  September,  1849,  (idate  of  her  appointment), 
and  of  the  estate  of  the.  said  late  Thomas  Fraser,  and  of 
everything  accrued  thereon,  or  tkereto,  by  operation  of 
law,  and  otherwise,  as  well  by  reason  of  said  tutelle  as  of 
defendant's  default  to  make  any  inventory  of  the  property 
of  said  estate  after  the  death  of  the  said  Thomas  Fraser ; 

"  And  the  Gourt  ddth  reserve  to  pronounce  upon  what 
alternative  amount  defendants  par  rimnse  tFtHstoMce  must 
be  condemned  to  pay  if  they  make  doftntltilo  aocount  aa 
heiysln  oTdeno,  ind  aptrn  coBtii.'V  ^  .       ' 
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May  17,  18,  20,  1889.) 
Hall,  Q.  C,  and  NicolU,  Tor  apptillantRt 
F.  McLennan,  (with  him  B^ique,  Q.  C,  as  coanael),  for 
rcsitondimtH.  '  <  . 

Otoffrion,  Q.  C,  for  Atty.  Gen.  Turuottu. 

Nov.  27,  1889.) 

Cross,  J.  (for  the  Court)  :— 

The  nature  of  the  controversy  in  this  case  will  best 
appear  by  a  reference  to  certain  events  in  the  family  his- 
tory of  those  concerned. 

The  North- West  Company,  ftir  traders,  appnar  to  have, 
;,|at  aQ  early  date,  estabUshed  a  post  at  Abittipi,  north  of 
the  upper  Otta^wa.  The  headquaifters  of  tbit^t  Company 
were  at  Montr^.  - 

Thomas  Eraser,  a  native  of  Scotland,  came  to  Canada 
about  1808,  and  was  employed  by  the  North-West  Com- 
pany. On»  the  amalgamation  of  that  company  with  the 
Hudson's  Bay  Company  in  1821,  the  post  of  Abbitibbi 
fell  into  the  jurisdiction  of  the  Hudson's  Bay .  Company, 
whose  headquarters  were  at  London,  England,  and 
further  continued  in  the  employ  of  the  latter  Company, 
an^  in  the  year  1886  was  in  charge  of  the  post  of  Abbit- 
'  tibi  for  that  company.      ' 

jOn  the  6th  September,  1886,  at  a  place  called  the  Chats 
01^  the  Ottawa^^ver  in  the  then  District  of  Montreal,  in 
the  province  of  Lower  Canada,  he  married,  without  any 
marriage  contract,  Flora  McTavish,  who  had  theretofore 
resided  at  or  near  that  locality.  \ 

Of  this  marriage  there  was  issue  two  children,  Gheorg^ 

Simpson  Frifser,  bom  »t  Abbittibi,  on  the  88rd  January, 

^  1889,  and  the  present  respondent,  Frantc^s  £.  A.  Fraser, 

'  born  at  Liiehine,  in  the  district  of  Montreal,  on  the  llth 

of  February,  1842. 

On  the  8rd  September,  1847,  Thomas  Fraser,  describing 

'  himself  as  of  Montreal,  made  his  will  at,  Montreal  before 

Eftftpn,  Notary,  constituting  his  wife.  Flora  McTavish, 

his  universal  usufructuary  legatee  during   her  life  or 

widowhood ;  thft  proiwrty  to  pftww  to  hfw  ^hildwn  on  h^T 
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deceasD  or  in  oMe  ot  hor  marriage  a  Nu<;ond  time.  Sir 
Georgo  Simpson  and^Juj^oau  Finlayson  w«n^  named  the 
exeoutora. 

In  1847  he  appears  to  Have  purchased  a  farm  at  St. 
Anne,  near  Mottitreal,  where  hu  intended  tp'  settle,  and 
where  Flora  McTavish  lived  after  his  death. V 

H^  died  at  Abbittibi  on  the  81st  January,  1849,  and 
probate  was  obtained  of  his  will  at  Montreal  on  the  28rd 
March,  1849.  The  elxecatora  do  not  seem  to  have  acted 
T^-ander  the  will,  althoingh  they  afterwards  becam^  trnstees, 
and  Flora  MoTivisli  was  Si£»pointed_BdininiBtratrix  in 
England.  ^X^ 

On  the  5th  Sejp^ember,  1849,  at  Monti^l,  Flora 
M^oTlvisfi;  the  wi^ovjr,  was  appointed  tutrix  to  her  then 
two  minor  children  6^eorge  Simpson  Frasdr  and  Frances 
E.  A.Jraser.  '  \  .-;'■ 

In  nSl,  doubts  being  entertained  as  to  whether  a  o<mi- 
munity  ,of  property  had  been  created  by  the  marriage  of 
Thomas  Fraser  a^d  Flora  McTavish,  a  suit  was  instituted 
at  Montreal  to  settle  the  question,,  in  which  community 
was  claimed.  This  action  was  dismissed,^  i|he  ^perior 
Oonrt  holding  that  Abbittibi,  the  plads  wl^ere  Thomas 
Fraser  had  hi«  residence  at  the  time  of  his  marriage,  was 
in  Upper  Oanada,  therefore  creating  no  comQinnity.  In 
appeal,  the  judgment  was  affihned,  but  on  other  grounds 
not  inyolving  the  question  of  commnnii|;y,  and  establish- 
ing nothing  as  regards  the  principle.  '  ' 

On  the  81st  January,  1852,  Flora  McTavish,  apparently 
in  contemplation  of  a  second  marriage,  ^ancPto  seiMirate 
her  interest  from  that  of  hier  children,  to  whom  the,  pro- 
perty in  their  father's  estate  would  devolve  by  her  s^nd 
marriage,  executed  a  trust  deed  pf  certain  stocks  and 
securities  to  Sir  George  Simpson  and  Duncan  Finlayson,' 
understood  to  be  one-half  of  the  joint  estate  of  Fraser  and 
his  wife,  that  is,  on  the  assumption  that  there  was  com- 
munity; the  amount  so  set  aside  and  transferred  was 
assumed  to  be  t;he  children's  half-share,  Flora  McTavish 
retaining  the  other  half  as  her  share,— tiie  xMdren's  half 
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to  Imj  paid  and  d«Iiv«red  Ao  thorn  by  lh«  tru«t«HW  on  their 
bucoining  of  ago. 

On  th«.8lHt  March,  1868,  Flora  M(?Tttviiih  marrio<l 
Jamus  Htowart  Watt.  Of  tbia  laat  murriago  th«ro  w  mwi 
•ovoral  rbildrun. 

On  tho  28r4  January,   I860,   Ooorgo  Slmpaon   Fraik^r 

bu(;amu  of  age.  , 
8ir  Georgii  Simiwon  dlod  on  th«  tth  St^ptember,  1860. 
On  the  7th  Ft^bruary,  18H1,  a  deod  wan  «i«outed  bo- 
Iween  Oeorgo  8impi»on  Froaer  and  Flora  MuTavish  (Mru. 
Watt),  awisted  l»y  h«r  iocond  hxwband,  whureby,  aftor 
reciting  tho  fact  of  ThomaH  Fraaor  having  made  his  will, 
hiH  doath,  tho  appointmont  of  Flora  MoTaviBh  an  tutrix 
and  M  adminiBtratrix  in  England,  it  was  declared,  Ihul 
the  deed  of  truilt  to  Sir  Oeorge  Simpaon  and  Danoan  Fin- 
*   layjlwn,  of  the  28rd  January,  1862,  had  been  r  made   to 

'  deftm^  and  aoouro  to  the  minor  ohildren  all  and  singular 
'  thtfir  iights,  ^haro  and  interest  in  and  to  the  estate  of 
their  late  father,  and  that  Flora  ilcTavish  had  thereby 
granted,  given,  bargained,  sold,  assigned,  transferred  ai^d 
delivered  over  unto  the  said  late  Sir  Geor^  Simpson  and 
Duncan  Finlayson  and  to  ^he  survivor  of  them,  accepting 
thereof,  the  stotks  and  sums  of  money  in  the  schedule 
"  A"  thereto  annexed ;  the  said  stooks  and  monies  or  the 
proceeds  thereof  to  be  delivered  and  paid  over  to  the 
children  on  their  respectively  becoming  of  age,  and  that 

,  Sir  George  Simpson   haTing    died,   Duncan  Finlayson 
remained  the  sole  surviving  trustee.    Tho  said  George 

^  Simpson  Eraser  thereby  acknowledged  that  his  share  of 
his  father's  estate  was  set  aside  and  in  the  hands  of  the 
■urviving  trustee,  and  discharged  said  estate,  imd  his 
mother.  Dame  Flora  McTavish,  peraonally  ttnd  as  tutrix 
and  administratrix,  declaring  that  he  had  had' communi- 
cation of  the  accounts. 

i       In  October,   1868,  both  the  previous  trustees  being 

™  deceaaed,  a  new  trust  deed  ww  executed,  naming 
Edward  Martina  Hopkins  and  George  W.  Simpson 
trusteea,  to  whom  the  assets  specified  in  the  schedule  to 
tlw  foimeg  trust  d< 
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On  the  inth  I)6<'«inb«r,  lH(t4,  a  Uk«  duod  wm  oxeoutod 
l>utwtt«n  Francos  K;  A.  Fra««r  and  Flora  MiiTaviiih  (Mra. 
Watt)    to  that   oxM^itiMl   htftween  Flora  MvTaviah   and 
Utiorgt)  HiinpMon  Fraiier  on  ttie  7th  Feb.,  18H1,  containing, 
iM  th('  apptiUant  contends,  a  fViU  and  final  dischargo  for 
hersharu  in  hor  fatjior's  estat«>  and  of  all  claims  and 
demands  against  her|  mother  Flora  MoTavish.  ptirsonally 
.    and  in  her  reprosontjativo  capacities,  and  acknowledges 
receipt  of  her  share  of  the  estate  of  her  late  father. 
— On  May  18th,  1866|,  C^orge  Simpson  Fraser  signed  «^ 
discharge  acknowledjpng  actual  receipt  of  his  share  of 
the  estate,  the,  aasetJ  not  having  been   divided   at  the 
time  of  his  discharge^  in  1801,  but  kept  together  in  the 
hands  of  the  trustees  until  Frances  Fraser  came  of  age 
and  gave  her  discharge  and  receipt  in  1864. 

The  present  action  is  brought  by  Fiances  Fraser, 
sometimes  herein  called  Francos  E.  A.  Fraser,  assuming 
that  no  community  had  existed  between  the  late  Thomas 
Fraser  and  Flora  McTavish,  asking  that  Flora  McTavish 
be  ordered  to  render  an  account  as  tutrix  and  as  admin is' 
tratrix  of  Thomas  flf|aser*s  estate,  of  the  share  and  in> 
terest  of  her  the  »aid  Frances  Fraser  in  her  father'a  estate 
as  well  as  of  what  gh*  may  be  entitled  to  as  heir  to  her 
late  brother  It  is  therein  claimed  that  Abbittibi  was 
within  the  Hudson  Baj  Territory,  subject  to  th«  laws  of 
England,  and  that  nol  opmmnnity  of  property  resulted 
froni^  th^«  marriage  of  Flora  McTavish  with  Thomas  Fraser. 
the  settlements  and  disoharges  above  referred  to  are  not 


t 


assumed  to  Jiaye  been 
asked  to  be  set  aside 
FU>ra  McTavish  by 


illegal,  nor  are  they  impugned  or 
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^er  pleas  alleges  that  the  matri- 
moi^  domicile  of  Fraser  was  in  Lower  Ouiada ;  denies 
that  Abbittibi  was  out  of  Lower  Oanada,  or  t)iat  the  laws 
of  Bngland  prevailed  there.  She  avers  that  George 
Simpaon  Fraser  and  Frances  E.  A.  Fraaer  had  acquiesced 
in  the  existenoe  of  o0]siinu|iity,  uid  had  fully  and  finally 
releaaed  her  as  tutrix  and  administratrix  and  all  coii- 
oemed,  having  reoeiyed  detailed  aocoonts  j&om  tinve  to 
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time.  The  above-mentioned  deeds  of  the  tib  Febrnary, 
1861,  and  the  19th  December,  1864,  were  recited  and 
relied  on  as  a  fall  and  final  discharge.  She  also  pleaded 
release  from  liability  by  the  prescription  of  t^  years.  ' 

Daring  the  progress  of  the  proceedings,  Mora  McTavish 
died,  and  the  instance  has  been  taken  up  by  her  execu- 
tors, Alexander  McTavish  Watt  and  Dr.  Burland. 

After  proof  oH  the  issues  joined,  the  Hon.  Judge  of  the 
~  Superior  Court  dismissed  the  claim  as  regards  plaintiffs 
share  in  Q«orge  Simpson  Eraser's  estate,  holding  that  he 
had  fully  discharged  his  mothe^4  after  having  had  full 
knowledge  of  th6  condition  of  th^  estate  ;  but  as  regards 
Frances  £.  A.  Fraser,  it  was«hel^ti|he  had  done  nothing 
to  debar  her  from  claiming  an  ac^nnt  from  the  repre- 
sentatives of  Hoi^^McTakvish.  They  were,  therefore, 
ordered  to  render  ai^ccount  as  well  of  the  tutorship  as'ol' 
the  administratiicm  of  Flora  McTavish.  From  this  judg- 
ment the  representatives  of  Flora  McTavish  have  brought' 
the  present  appeal.  ^         •      % 

As  the  case  will  turn  upon  the  interpretation  of  the 
deeds  of  date  the  *Jih.  February,  1861,  and  the  19th  De- 
cember, 1864,  entitled  deeds  of  discharge,  and  the  plea  of 
prescription,  it  will  be  unnecessary  to  refer  at  any  length 
toother  points.  - 

The  first  of  these  deeds,  viz.,  that  of  the  *1th  February, 
1861,  aflery  the  preamble  above  cited,  proceeds  to  declare 
that  the  said  George  Simpson  Fraser  had  attained  the 
age  of  majority,  and  was  desirous  &f  ratifying  andr^nfirm- 
ing  in  ever^rpMfticnlar  the  said  indenture  of  agreement, 
viz.,  of  the  281^  January,  1852,  of  which  he  declared  him- 
self to  have  a  perfect  knowledge,  having  ..seen  and< 
perused  the  same,  an4..of  disphargihg  as  well  the  estate 
of  his  said  late  father  as  his  mother,  both  personally  and 
in  her  said  representative  capacities,  viz.,  as  tutrix  and 
.  administratrix,  of  and  from  all  claims,  preteUtions  and 
demands  whatever  on  the  part  of  him  the  said  Q^orge 
Simpson  Eraser  in  the  premises  by  the  said  instrument 
-CT-dood of  disohnrget  he  did  "formally' allow,  approve 


ratify  and  confirm  the  said  indenture  of  agreement  and 
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"  the  said  schedule  "  A"  thereto  annexed,  and  each  and 
"  every  provision,  clause,  condition,  statement  and  allega- 
"  tion  contained  in  them  and  each  of  them  in  the  jTullest 
"and  most  absolute  manner,  declaring  himself  to  be 
"  therewith  ^onten^and  satis%d,  and  in  consideration  of 
/*the  stocks,  moniei^,  and  semrities  therein  mentioned 
"  (the  half  of  which,  amountiiig:  to  j£2,500  or  thereabout, 
"  to  form  the  share  aiid  portion  of  the  said  George  Simp- 
er? son  Fraser  in  the  estate  of  his  said  late  father)  the  said 
"  G«orge  Simpson  Fraser  di^  thgreby  release,  abandon, 
"  and  discharge  all  claim,  right,  pretei]M3ion  or  demand 
"  which  he  might  have  or  pretend  to  have  against  the 
"estate  of  his  said  late  father,  either  under  his  said  will 
"  and  testament  or  otherwise,  or  against'  the  said  Flora 
*'  McTavish  eithe>  personally  or  as  such  tutrix  and 
^'  administratrix,  cohsentiiig  and  agreeing  that  the  said 
"  Flor£^  McTavish  as  well  personally  as  such  tutrix  and 
''administratrix  should  be  and  remain  wholly  and 
"  absolutely  discharged  in  the  premises,  declaring  that 
"  he  had  seen  and  had  communication  of  all  and  singular 
'*  the  accounts,  dealings  and  intromissions  of  the  said 
"  Flora  McTavish  as  such  tutrix  and  administratrix,  and,' 
"  that  he  VR|»uld,  whenever  thereto  required,  accept 
"  formally  such  accounts,  and  ratify  the  same,  and  grant 
"  such  further  discharges  in  the  premises  as  might  be 
'j«onsidered  needful."  4  v 

'  A  more  strongly  worded  discharge  could  scarcely  be 
conceived;  one  much  less  forcible  in  expression  would 
doubtless  have  been  equally  effective. 

This  document  acknowle||ges  that  the  property  of  the 
children  in  the  estate  of  Thomas  Fraser  had  been  defined 
and  put  into  the  hands  of  the  trustees  for  the  children 
and  to  be  delivered  to  them  as  they  became  of  age ;  that 
he  had  had  communication  of  all  and  singular  the  ac- 
counts, dealings  and  intromissions  of  Flora  McTavish  as 
tutrix  and  administratrix,  and  granted'  a  full  {md  com- 
plete discharge  to  all  concerned. 
— TKd'Bdediid  Of  these  docnments,  viz.,  the  deed  of  agree- 
mentt  ratification  and  disoharge  of  date  the  19th  Deo., 
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1804,  executed  W^^sfi^  between  Frances  E.  A.  Fraser, 
35^    then  <yf  age,  jwttTKora  McTavish  with  the  assista^^e  j>f 
her  th^n^sbfind,  Jame»  Stewart  Watt,  both  acting  bj^ 
■ney,  after  reciting  the  facts^of  the  mami^e  o£T&<uqa4 
Fraser,  the  making  of  his  last  will,  his  death,  the  appoint- 
ment of  Flora  McTavish  as  tutrix,  also  as  administratrix, 
the  parties  thereto  then  go  on  to  declare  "  that  on  the 
"28rd  January,  1862,  for  the  purpose  of  defining  and 
"  securing  to  the  minor  children  all  And  singular  their 
'*  rights,  shares  and  interest  in  and  to  the  estate  of  their 
♦•  late  father,  Thomas  Fraser,  the  said  Flora  McTavish 
"  being  then  the  widow  of  the  said  Thomas  Fraser,  did 
'•  in  and  by  a  certain  deed  of  agreement,  then  and  there 
"  made  and  executed  before  witnesses,  give,  grant,  bar- 
"  gain,  sell,  assign  and  deliver  over  unto  the  late  Sir 
George.  Simpson"  and  the    late    Duncan  Finlayson^ 
theretrfliccepting,  and  to  the  survivor  of  them,  the  stocks 
and  sum  of  money  mentioned  in  the  schedule  therfeunto 
annexed  marked  "  A,"  upon  the  trusts  and  conditions 
among    other  things  specially  mentioned  in  the  said 
indenture  for  the  same,  or  the  proceeds  thereof,  or  the 
securities  or  monies  into  which  they  might  be  converted, 
to  be  paid  to  the  said  George  Simpson  Fraser  and  Frances 
Fraser  on  their  attaining  the  age  of  majority ;  that  on  the 
•7th  of  Februa^,  1861,  the  said  trust  deed  of  the   23rd 
January,  1864,  and  every  matteV  and  thing  therein  con- 
tained had  been  ratifi,ed  and  approved  of  by  the  said 
George  Simpson  Fraser,  being  of  the  full  age  of  majority ; 
that -new  trustees  had  been  appointed  by  and  with  the 
approval  of -George  Simpson  Fraser,  then  of  age,  on  the 
4th  of  July,  1868,  under  a  new  trust  deed,  specifying 
(under  a  schedule  marked"  A")  the  securities  and  monies 
thereby  conveyed  for  an^  uBon  the  trusts  therein  men- 
tioned and  set  forth.         .4r  / 

That  the  said  Frances  FraWfhad  attained  the  age  of 

majority  and  was  desirous  of  ratifying  and  confirming  in 

every  particular  the  said  ii^denjjur^  of  agreement  of  the 

■    ~"       ^  *        ■""    '         tteed- 
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!!8r4  January,  1862,  t6  wit,  the  aibresaid  trust  deed  an 
-well  as  the  said  indenture  of  trust  of  the  4th  of  July, 
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1868/ of  which  she  declared  lierseJOTto  hare  a  perfect 
knowledge,  having  seen  and  perused  the  same,  and  of 
discharging  as  well  the  estate  of  her  Iftte  fieither  as  her 
mother  hoth  i)ersonally  and  in  her  said  representative 
capacities,  the  representatives  and  estates  of  the  said  late 
^ir  (George  Simpson  and  Duncan  Finlaysoq,  as  the  said 
Edward  Martin  Hopkins  and  G«orge  William  Simjgs; 
in  their  said  capacities,  of  and  from,  all  claims^jtietensions 
and  demands  whatsoever  on  the  partpf-^Hesaid  Frances 
Fraser  "to  the  extent  of  the^^nnTpaid  as  hereivafter 
mentioned." 

The  said  deed  th^vefSfe  witnessed  that  the  said  !^riinces 
Fra8er^4id^9M()Sy  formally  allow,  approve,  ratify  and 
confiviii^^aid  indenture  of  agreement  of  the  23rd  of 
J52,  and  the  schedule  thereunto  attached,  and 
the^RRflndenture  of  trust  of  the  4th  of  July,  1863,  and 
the  schedule  "A"  tfiereunto  attached,  and  each  and  every  • 
clause,  condition,  statement  and  allegation  contained'  in 
them  and  in  each  of  them  in  the  fullest  and  most  absolute  . 
manner,  declariiig  herself  to  be  content  and  satisfied,  that     , 
full  and  detailed  accounts  of  the  said[  tr^st  moneys  had 
been  from  time  to  time,  since  she  became  of  age,  rendered     ^ 
to  her,  whereof  communication  had  been  had,  and  she 
declared  herself  content,  and  satisfied,  and  she  signed  and 
ratified  the  same,  and  she  the  said  Frances  Fraser  did    tP 
thereby   acknowledge  and    confess    to    have   haiU-and^^ 
received,  and  there  had  been  transferred  and  delivered  up 
t<^  her  by  th9  said  Edward  Martin  Hopkins,  her  full 
moiety  and  share  of  stock,  assets,  monies  and  trust  funds  > 
mentioned  in  the  said  deeifs,  with  all  interest,  premiums 
and  dividends  due,  owing  and  payable  on  the  whole  of 
the  said  trust  moneys  and  assets,  the  whole  as  set  forth 
and  declared  in  the  a9count  th^eifi^l  thereunto  annexed, 
and  thereof  and  therel^om,  to  wit  ^  and  from  the  said 
trust  moneys  and  all  interest  and  dividends  accruM  ' 
thereon,  and  of  and  from  all  liability,  accountability  or  , 
reckoning  of  any,  kind  whatsoe^irer,  and  the  said  Frances 
Fraaer  did  hold,  gnit,  Talfume,  and  forever  disqharge-lha^ 
said  Edward  Martin  Hopkins  and  George  William  Simp- 
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son,- their  heirs  alid*eaoh  ,bf  t|ieit'  heiw,  aBsigiiB  and  &11 
others  forever^  declaring,  that  the  trusts  in  respect  thereof 
had  been-  Wejl*  and  faithfully  executed  and  performed, 
and  the  proceeds' or  any  stock  sold  had  been  paid  and  . 
accounted  for  by  the  said*£dward  Martin  Hopkins  and 
George  William  Simpson,  and  that  the  said- deed  shoul^ 
be  receired.as  an  absolute  discharge  to^U  the  said  trus^ 
tees  and  bar  any  possible  remedy,  action,  complaint.  or> 
proceeding  from  the  beginning  of  .the  world  to  the  then 
present  day,  and  thai  no  further  accounts  or,JPceioning 
should  be  asked  or  requir^  of  any  pejrsctt  whomsoever 
,  in  resjkect  of  the  said"  moneys  or  trust  effects.  ;, 

The  purport  of  t4e  de^d  was  to  explain  that  the  interest 
of  the  children  in  the  estate  of  their,  father  Thomas 
Fraser   had  been  .define4,    and,   by    Flora    Mofavi^, 
accounted  for,  se^  apari^^Aud  conveyed  to  the  truste9S,in 
18§2,  by  whom  i^had  been  administered  for  thfe  children, 
th|l  the  trustees  had  accounted  for  the  property  and  had 
piS:  to  Georjge  Simpson  Frasei*  his  full  share  »r  .which 
he  had  giyen  a  discharge,  all  of  which  ske,  Frances 
Fraser,  approved  of,  acknowledging  that  she  herself  had 
ibctiyed  full  and  detailed  accounts  and  accepted  her  own  ',, 
share  on  the  same  principle  as  her  brqthier  had  been  paid, 
and  the  trustees  havtng  satisfactorily  accounted  for  the 
property,  that  is  the  whole  of  the  children's  interest  so  ' 
defined  and  setapart,  as  already  explaiiwd,  she  discharged  . 
the  tmstees.and  "all  others,  consenting  that  iio  other 
accounts  should  be  icequired  of  any  person*  whomsoever. 
3he  had  already  declared  in  a- former  part  of  the  deed 
that  her  intention  was|to  ratify  and  confirm  in  every 
particnlar  the  two  trust  deeds,  and  to  discharge  as  1  well 
the  estate  of  her  late  father  as  her  mother  both  personally 
and  in  herreprjBsentative  capacities,  as  also  the  estates 
^.  dfth^  former  trttstees  and  the  then  trustees ;  that  she 
•    had  received  her.  full  moiety  tod  share  of  the  slocks, 
assets,  moneys  and  trust -funds  mentioned  in  the  trust 
deeds,  meaning  conseqju^tly  that  ^she  had  received  her 
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ItiB  objeoiiKl  that  Flora 'McTafvish'i  na^e  is  'Iwt  w- 
peated  with  that  of  the  trogtees  in  the  ^final  deblatation 
of  discharge  in  the  deed  of,  the  19th  December, '1864, 
ekecuted  by  the  lespondent;),  but  that  part  of  the  deed 
wasmeant  specially  to  acquit  the  trustees,  the  partiet. 
emptying  iheir  hands  of  the  property  (none  of  it^remaiii- 
-  ing  with  JFlora  McTavisii,  who  had  already  accounted 
for.  and  cfivested  herself  thereof.)      It   was  consequently 
TBuffibient  as  well  as  appropriate  to  make  thil'declarfitii^^ 
of  discharge  specially  applicable  to  the  truBteQ4>  ahd 
Flora  McTaji^i  in  respect  to  whom  the  inlkenti,on  to  dis- 
charge was  Nelearly  enunciated  in  a  former  pkrt. of  thai 
'- deed, was  lillffiicieMly  included  by  Ihe  Ayords  "and  all 
■  others.     •■•:■■■'■■  •'  ,  ,     .,'■.■.■■■,..,■    '■>■  ■■■■. 

As  regards  the  words  in  the^eed  "  tothe  extent  of  the 
said  sum'paiii  as  hereinafter  mentioned/""  it  ^piJ0  seem 
to  be  a  meaningl^s  or  inapplicable  expreMi^ti,  no  sum^  is 
thereinafter  mentioned.  If  it^referre4  to  the  schedule 
l""A"  annexed  to  the  trust.dee^sor  either  of  the|a|,  then  it 
\wak  the  full  amoi^it  of  thef  Mresfrf  Qf  Jhe  ^childTen  arf 
lefined  and  set  apart.  Geori^^im^n  Fraser  accepted 
%  as  8ttch»  and  she  fatified^his  iei^JwaUon  iijd  disohiajfee. 
'  if  there  wasngthinp  but  thW^i^charge- given  by  her 
btother  to  which  she  assenijd/ shiet  diould  not  a^e^wiirds 
brallowed  .to  take  a^  differeit  ,poi|ition,  and  above  all, 
BrWces  FrAser  should  nOt  M  WsWed  to  in  an  action  like 
tliJ^rwent,  wMch  comi)Mely  ignores,  th^  impdrtalt 
^  deeds  otdfiwharge  abot^e^m^nti^iied,  and  luakes  no  claini 
to  question  them,  or  liav,e  mem  set  aside.  ,  Had  she  done 
so  it  iN)uld  be  the  more  Manifest,  that  the  ten^  years'  pren 
scriptioh  should  ipl?ry  as /a  complete  bar  to  her  pretell- 

sions.  .  ■     .  •      '  / '     -         .  ■  ■  :    ^         ^  ■ 

The  view  I  am  disposM  to  .take  of  t^.c^se  is  that  the 
fischarges  are  suffioienfto"  bar  tluLclkim,  esp^ially  on 
the  ground  of  the  suit  not  ha^in^een  broVight  within 
the  ten,  yearb  next  aftel  the  execution  of  the  one  giveii  by 
Frances  E.  Feasor  on  the  Wtfe^December,  1864,  and  that 
the  ease  does  not  fall //within  the  Artid<>-^84»  fi-  fi^i  b^t 
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under  the  Art.  2268  4  O.    This  accords  with  th^  •judjr 
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.ments  of  this  Oonri  in  the  case  6f  Chtgoke  v.  Oregoire, 
M.  h.  Ui  2  Q. B.,  p.  228  ;  18  Supreme  Court  Reports,'  p. 
81»;  also  Mpreau  v.  Moiz,  th-OB.^  p.  147;   Pierce  y.  . 
BiUters,  24  L.  6.  J.,' p.  161.  -    r  S 

'    This  view  is  6treugthened  from  the  fact  that  all  the   , 
parties   concerned,    inclitding  specially  Frances  E.  A. 
Fi'aser  herself,  for  a  period  of  upwards  of  twenty  years, 
must  have  looked  upon  the  affair  as  fiaally  concluded  and 
\  settled^     She  acknowledged  this  in  distinct  terms  in  her 
Jetters  produced  in  the  cause.     First  in  her  letter  to  her 
pother  of  date  the  2  Ist  Xugust,  18*79,  wherein  she  repu- 
diates the  idea  of  making  such  a  demand ;  and  second,  in 
,  her  letter  to  Mr.  Hopkins  of  date  the  18th  August,  1881, 
wherein  she  declares,  "I  beg  to  state , for  the  information 
"  bf  my  mother,  my  brother,  Mr.  Simpson,  and  all  others 
"  ooncemed,  that  I  have  no  intention  of  taking  legal  pro* 
"  oeedings  or  permitting  others  to  take  them  on  my 
"behalf,  with  a  view  to  re-opening; or  changing  the* 
"  settlement  that  was  made  many  yeafs  ago  of  my  father's 
'"estate,  under  which  settlement  1  received  one-fourth  of 
.  *%the^   assets   as  my  share,  and  my  brother  .an  equal 
"iam^unt.  V  "    ' 

''  "  Any  steps  taken  by  Mr.  Girdlestone  having  any  such 
*'  proceedings  in  view,  ha^^e  been  taken  witiiont  mt 
"  authority  and  are  hereby  repudii^ted  by  me,'* 

These  letters  remain  uncontradicted,  and.are  of  material 
weight  in  shewing  how  llMMpAtlement  was  nndeietood 
by  Frances  E.  A.  Fraser  herself,  as  well  as  the  others 
concerned. 

For  the  above  reasons  I  consider  the  defence  to  t^e 
action  conclusively  made  but. 

I  nevertheless  take  the  liberty  of  making  the  following 
remarks  on  the  questioti  as  to  whether  it  might  not  have 
'  been  reasonably  enbugh  inferred  that' a  community  of  pro- 
perty existed  between  Thomas  Fraser  and  Flora  McTavish. 
There  is  much  to  urge  for  the  affirmative—- the  position 
of  Abbitiibi  as  to  exact  territorial  boundaries  was  nnoer- 


tein,  the  lg<t»lity^waB  a  wilderness  not  brought  under  any= 
iystem  of  law  or  civil  polity. 
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It  had  itg  chief  businosS  relations  with  Montreal, 
"  Loiyer  Oanada,  where  all  the  priikcipal  events  of  the  life 
of  Thomas  Fraser  transpired  and  his  serions  affairs-  were' 
transacted.  There  is  a  strong  presumption  that  he  looked 
to  Lower  Oanada  and  its  laws  to  regulate  family  rights. 
Farther,  as  regards  the  settlement  of  his  estate,  it  being  • 
a  matter  of  donbt  as  to  whaf^  law  should  prevail,  more 
especially  within  whaV  jurisdiction  his  domicil  should 

^be  placed,  whether  he  himself  had  hot  looked  to  Lofwer 
Oanada  as  hh  dpmicil  of  intention,  and  to  regulate  his 
property  arid  rights,  it  was  a  subject"ou  which  a  waiver 
of  extreme  right  might  take  place  and  might  in  fact  be 

'  i^adily  presumed,  and  a  settlement  in  accordance  with 
^hat  may  have  been'j  considered  jbl  view  of  which  the 
case  was  susceptible,  although  there  might  exist  doubt 

4;:on4heilbject,  should  still  4e  uj^held.     The  settlement 

"should  not  be  considertsd  as  if  we  were. now  called  to 
deteTmi,ne  what  in  the  light  of  subfieqhent';;  events  may 
appear  tfi  us  to- have  beeii  the  extreine  right*of  either 
party,  but  in  view  of  the  doubt  that  existed  at  the  time 
.of  the  abttl&ment,  and  the)  brrcnmsti^ces  that  led  to  it, 
should  we  not  consider  it  atf  a  voluntary  acquieiicence  in 
^he  principle'  pn  which  thb  ^tleiment  was-^ade,^  and 

'"therefore  one  by  which  the \ parties  Nirere  reasonably 
bouiid.  George  Simpsofl  Fiaseilp  discharge  covers  every- 
thing as  well  in  the  literal  lense'^in  that  of  intehtion.  ' 
Frances  B.  A.  i^'raser  ||ipprove8-6f  Cteorge's  discharge, 
hdds  hifiL  acknO'WiedgniiBnts  valid,  and  deol^icei  that  ^hat 
he  received  was  jftll  that  vraa  dueto  hjto  for  all  causes. 
If  there  was  nothing  to  oppose-td.her  present  sliit  save 
her  approval  of  the  dischai^e  given  by  her  brother  and 
,  her  acknowledgment  of  his  jhaving  received  his  due,  it 
ought  to  be  held  sufficient  to  bar  her  claim,  s^  being  in 
the  like  e^yani*  The  admission  Ar  her  that  Geoi£[e|6imp-> 

.  %n  Fraser  had  given  adischawe  for  all»that<wa8  due  to 

^  him,  with  her  declaration  i>fw  to  the  extent  of 

the  sum  paid,  Woul^  still  have  to  be  considered ,  a  full' 

~  that  hM= 


brother  had  been  se^ed  w^h  in  full    She  ^ing  settled 
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with  in  the  sa^me  maiiner,  having  giveA  a  dlaohar^e  to 

the  extent  paid ;  the  extent  paid  being  for  her  h/r^tiwe' 

the  fall  amount  therefore,  for  hiarself  also  the.llatt'in^onnt, 

this  being  co-extensive  of  her  dwn^adcrii^ledgment  that 

the  children's  rights  had^xMni  ttiefiued  and  si3cnr«d  in  the 

hands  of  the  irjutetfST^  ;      .       '  ■.     ;    •  ^  ,> ;  ♦'  1'  -.^ 

^Pie'iof@g6ing  remarks  lead  to' the  conclnsion  that  there 

is  error  in  the  jndgmpnt  appealed  from  in  so  far  as  it 

decides  against  the  representatives  of  Flora  McTavish, 

and  that  consequently  it  must  be  reversed  and  Frances 

B.  A.  Fraser's  action  dismissed.  - 

'       ■"     ■      ■  ■  •   ^    ,■', 
The  judgment  in  appeal  is  as  follows  : —     - 

"The Court/ 6to^-.;...  '  ■■^.■':',  ■  ■  •■  ■  -,' 
**  Oonsidering  that  the  present  action  was  brpught  by 
Frances  E.  A.  Fraser,  one  of  the-  children  issue  of  the 
marriage  of  the  late  Thomas  Fraser  with  the  late  piora 
McTavish,  against'  her  mother,  the  said  late  Flora  McTa- 
vish, theretofore  tutrix  to  her,  the  said^  Frances  B.  A. 
Fraser,  and  administratrix  of  th'e  estate  of  the  said  late 
Thomas  Fraser,  for  an  account  of  the  tutorship  of  her, 
th6  said  late  Flora  McTavish,  and  of  her  administration 
of  the  estate  of  the  said  late  Thomas  Fraser  ; 

"  Oonsidering  that,  among  her  grounds  of  defence  to 
the  said  actioa,  the  said  Flora  McTavish  claimed  that, ac- 
counts had  been  duly  rendered  of  said  tut&rship,  and  of 
-  said  administration,  to  |^e  children  of  the  liaid  marriage 
89  they  respectively  became  of  age,  to  wit,  to  Q«orge 
Simpson  Fraser,  and  to  the  8ai4  Frances  £.  A.  Fraser, 
v^ho  had  received  and  been  paid  their  respective  shiures 
and  interest  of  iill  amounts  and  balances  coming  to  them, 
respectively  from  said  tutorship  and  administration,  and 
^had  fnlly^  and  finaHy  released  and  discharged  as  well  the 
said  Flora  McTavish  as  all  others  concerned,  from  aH  . 
claims  and  |>Tetentions  whatsoever  in  the  premises  on  the 
part  oj^  thein  or  of  either  of  them,  and  more  especially  by 
a  certain  deed  of  release  and  discharge  executed  by  the 
said  Qeorg«  Sinipson  Frasw  to  and  in  favor-4»f ~tha^4Mudr- 


j^lora;  McTavikh'before  Hunter,  and  his  colleague,  notaries. 


nr€4Wr'^"^  • 
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ague,  notanes, 


the  lib.  of  Febraary,  1861,  and  by  a  oertain  ,0the|r  deed  of 
release  and  di^cbarge,  executed  by  the  said  Frances  E.  A. 
Fras«r  to  and  in  favor  of  the  said  Flora  MoTayi«h  before 
^  J.  S.  Planter,  notary,  on  ihe  19th  December,.  1864,  and' 
"  that  she  the  said  Frances  E.  A.  Fraser  |iad  afterwards  from 
.time  to  time  made  written  acknowledgments  of  having 
received  her  share  of  her  said  father's  estate  and  ttpproved 
of  the~  settlement  and  dit^oharges  so  ipfide^  and  the  said 
'    Flora  McTavisl^  farther  claimed  and  pleaded  in  this  ao-- 
tion  to  the  effect  that  any  pretentions  the  said  Frances  E.*' 
A.  Fraser  might  at  any  time  have  had  in  the  premises 
:    were  barred  and  prescribM  by  the  lapse  of  more  than  ten  . 
1  years  prior  to  the  institntion  of  the  present  action  ; 

*'  Considering  that  the  said  Flora  McTavish  proved  the- 
material  allegations  of  her  defence,   and  t\fjfA  tl^Mtoid 
Frances  E.  A.  Fraser  has  not- made  any  proof  of  sumcient 
force  to  answer  or 'defeat  the  eflTect  thereof ; 

"  Oonsidexing  that  no  proceeding  has  at  an^timO  been 
taken  to  set  aside,  rectify  ot  modify  in  lauy  particulars  the 
said  deeds  of  release  and  discharge  ; 

"  Oonsidering  that  more  'than  ten  years  had  elapsed 

since  ihe  said  Frances  E.  A.  Fraser  became  of  a^e,  and 

.  sincd*th£!execatlon  of  said  deeds  o'f  release  and  di^harge, 

""'  <  and  any  retXHUfse,  if  any,  the  said  Frances  E.  A.  Fraser 

might  have  had  or  exercised  in^he  premises,  became  and 

^     was  barred  uid  prescribed  by  said  lapse  of  ten  years ; 

"  Oouiidering  that  'the  said  Flora  McTavish  has  de- 

l^rted  this  life,  and  the  'said  Alexander  McTavish  Watt 

and  William  B.  Burland  have  taken  up  the  instanpe  in 

-  the  room  of  the  said  Flora  McTavisH  m  theiv  t4id()uar 

"  Considering  that  there  is  error  in  the  judgment  r^xl- 
dered  in  this  cause  by  thd  Superior  Court  at  Montreal,  iolti 
the  28rd  of  February,  1889,  the  Court  of  Our  Lady  the 
Queen,  now  here  doth  reverse,  annul  and  set  asid^  tl 
said  judgment,  and  proceeding  to  render  mH-'ftSigmerkt 
which  the  said  Superior  Court  oughiUo  have  reyde; 
-doth-dismigB  t^e.said  laotion  of  ^he-HHUiFTancfla  E.  fatatt 
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e  costs  in  thi«  Oonrt  to  be  taxud  «s  io  «  oaase  of  the/ 
a«t  class."  ^,'   ,         ,  ,,.:„,  -. 

Jadgmonit  reveflect. 
Quipteau,   Hall,  Nieolla  8f  Broum,  attorneys  for  app^i- 

iMiM-  /:^.-    '         ■.  -;•  ^ ■;'■■-■,;■   .  -:^-y:''. 

Erancit  McLennan,  attorney  for  respondent.       ^  ^'  k    » 


(1.1.)  9 


'»■  ■■ 


il'' 


Sept«mber  26,  1889. 


Qtram  OoRioN,  Oh.  J.,  TsstiiER,  Gross,  Baby,  BossII,  JJ. 


J.-rirB.  ST.  LOUIS  KT  AL,  I 

I  {Drfendants  in  Cowrt  b§low), 

'"'•  ,  V  -' Appellantii 

AND 


f 


L.  A.  SENfiCAL, 


(Plaint^  ifi  Court  hOm), 

BESFONDBNifr 


#      4 


Election  law^SS  Vict.  (Q.) «.  26ft  {R.8.Q.  $  426)— iVomiwofy 
note— Promise  r^erring  to  an  electumfimd.      t». 

■■»,,■■ 
Turn  redpondent  made  his  promimory  note  payable  to  his  own  order,  and 
endorsed  and  delivered  the  same  to  Appellants,'  Who  got  it  disoonnted; 
and  the  .proceeds  were  applied  to  an  election  flind  o^  which  the  res- 
pondent was  treasurer,  theftmd  being  nsed  in«promoting  tlie  election 
of  mfmbers  of  the  Prbvindal  Legislative  Assembly.  There  was  an 
nnderatanding  that  the  appellants  woald  take  np  the  note  at  maturity 
as  their  oontribntion  to  the  election  fund--  The  appellants" having 
failed  to  take  up  the  note  it  was  paid  by  rospondtent  In  an  action  by 
the  latter  against  appellants : 

HsiJ):— ThM^  the  raqpondent  bad  no  right  to  recover  the  amoont  of  the 
note  from  the  appellants,  a  promise  or  undertaking  in  any  way  refer- 
ring to  an  election  fond  being  void  under  38  Vict  (Q.)  a.  2^6,  now 
9,  a  Q.  (425. 

,  Appsal  from' a  judgment  of  the  Superior  donrt, 
Montreal  (Wubtele,  J.),  Nov.  5,  188*7,  which  waH  as 
follqws  ; —  H 

"  La  Oonr,  ayant  entenda  lea  parties  par  letm  avooats 


^X 


I  oauie  of  ihe^ 


letizB  avooats 


I 


^ 


'''<£. 
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reipectift.'taiit  ror  loiira  njiotionB  reipectiyes  demandant  lo 
mainthjn  de  lean  objejitions  k  certainea  parties  do  la 
prunve  qne  sar  le  ni6rii|e  de  la  caoae,  oxamin6  lai  proc6- 
dnre,  lea  pieces  pro4nit'ei9  et  la  preuvo,  ct  d6lib6r6 : 


"  Proo^dant  k  a< 
Jette,  d6pQnB  com 


auir  le«  motions  sjisdites,  les  ru- 


uger 
.  ns6s : 

^  Et  procMant  k  a^agjor  sur  le  fond  : 

ttendn  que  le  demajadear  reclame  des  ddfondoiini  la 
sbnimo  de  $4,000,  le  mo^tant  de  son  billet  promissoiro 
payable  k  son  proprp  ordie,  on  date  du  7  mars  1882,  qn'il 
a  prAt6  anx  d6fen4eurs  ppnrlearaccommodoment  et  qn'il 
a  Me  oblige  de  payer  k  so^  6ch6auce ;      «.   " 

^  Attendu  qne  les  d^feitidonrs  ont  ni6  que  le  dit  billet 

Uinr  avait  6t6  aibsi  pr£t6,  |et  ont  plaid6  qne  le  demandeur 

^yait  reyu  valeur  pour  le  ^it  billet,  ot  qu'icului  i\'avait  6t6 

l«ndo8B6  par  enx  que  ,podr  le  b^n^ficu  da  demandeur  et 

sans  qu'ils'eussent  refu  a^cnne  valeur; 

"  Gonsid6rant  qne  les  d^fendeurs  n'ont  ofTert  aucune 
preuve  k  I'appui  de  le'ur  ^laidoyer,  mais  que  lu  deman- 
deur, au  contraire,  a  proav^  en  substance  les  allegations 
de  sa  declaration ;  •     j  '     *  »  > 

"  Gonsiderant  qne  h^s  defeudeurs  sont  redevables  an 
demandeur  de  la  dltt;  somme  de  $4,000,  montant  du  billet 
ainsi  pr6t6  par  lui  pour  leur  benefice,  avec  intSr^t  du  jour 
de  leur  mise  en^ittg|t|jei,;  v  , 

"  Condamnii  iNH4^f'en4eur8|Conjointement'et  solidaire- 
m«nt  k  payer  au  dexnandeur  la  dite  somme  de  $4,000,  av^ 
int6r6t  da  premier  juin  1888,  date  de  Tasiilgnation,  jusqu'aa 
paiement,  et  les  d^pens  distraiis^  e|;c." 

May  19.  21,  1889.1  '  ^ 

i^humet,  Q.  C,  and  Geoffrion,  Q.  C,  for  appellant. 

R.  X.  ArdumbanUti  Q.  C,  M/respondent.  v 

■  ■"  .     /         •     ''  .   '^  ■  :'''/'^-  '  ■■ 

Cboss!  J.,  (for  the  Court)  :— 

By  viis  action,  instituted  29th  of  May,  1888,  L.  A. 
8en6oal  claims  to  recover  from  St.  Louis  Brothers  $4,000, 


IMS. 
St.  Uvb 
8mi4<»I. 
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tho  amount  of  a  pTomissory  note  dated  the  26th  of  Julyy- 
188^  made  and  signed  by  Sen6cal  himself,  payable  to  his 
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>>       own  order,  and  endoriod  by  him,  alleging  in  his  dmilara- 

w.  UMta    tion  that  it  waa,  without  hia  receiving  any  oonMid«)rati9n 

am^Mi.     Of  valii§,  loantni  by  him  aa  an  acooramodation  to  St.  Jjoui* 

-    Brothura,  who  endomud  and  dim'X)unt<Hi  it  for  their  own 

prollt,  appropriating  to  themselves  the  proceeds  thereof, 

and  undertaking  to  pay  it  at  maturity,  having  re<)ognise<l 

their  liability   to  do  so,  morn    esptwially  to  one  J.  F. 

Dnfrosne,  and  giving  their  cheque  for  the  amount  thereof 

on  the  27th  July,  1882,  sigmnl  by  Bmaunel  Ht.  Lonia,  due 


i 

!      , 

of  them. 

To  this  action  the  Brothers  St.  Louies  pleaded,  denying 
generally  the  plaintiff 's  allegations,  and  afierring  that  it 
was  untrue  that  the  nolo  in  question  had  been  loaned  to 
them  or  given  for  their  accommodation  or  without  consi- 
deration. That  "Seu^cal  received  value  and  consideration 
for  it  on  the  day  it  was  transferred  to  them  for  their  en- 
.  dorsement ;  it  was  Sen^cal's  own  debt ;  that  they,  St.  Ix>niM 
Brothers,  got  no  value  for  it,  but  only  endorsed  it  for  th«' 
benefit  and  advantage  df  him.  Son6cftl,  who  got  the  pro- 
ceeds thereof  when  discounted.  That  the  cheque  wa« 
the  peitonal  affair  of  Emanuel  St.  Louis,  owA^ot  the  part- 
ners, and  was  no  acknowledgment  of  indebtedness  by 
them,  who  ow«d  Seu6cal  nothing,  and  got  no  considera- 
tion for  the  ct^ique.  Emanuel  St.  Louis  was  wholly 
unauthorized  to  bind  the  partnership,  who  never  acknowl- 
edged any  liability  or  in  any  ,way  authorized  Emanuel 
St.  Louis  to  bind  the  firm.    ^  ,  * 

Sen6cal  produced  as  eithibits  as  well  the  promissory 
note  in  question  as  a  cheque  for  |4,000  on  the  Bank  of 
Hochfelaga,  dated  the  27th  July,  1882,  payable  to  the 
order  of  J.  M.  Dufresue,  signed  E.  St.  Louis,  with  a  protest 
at  the  instance  of  Sen6cal,  dated  the   18th  September, 

1888.     /.:--VA  ■.  ;  ■■    -         ■  •       -     ' 

Notwithstanding  the  allegations  both  in  the  declaration 
,  and  the  plea,  that  the  note  in  question  was  endorised  by 
St.  Loui^  It'reres,  it  bears  no  such  endorsement,  and  does 
nbt  seem  ever  to  have  been  so  endorsed.  The  mistake  in 
these  allegations  seems  to  have  arisen  from  the  fact  that 
It  li  ft  Beoond  regewal  of  a  promis80Ty"jtot<r 
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•lgii«d  by  8en4oal.  ofdatw  the  8<Hh  NovnmlMr,  1881.  ancl 
Hi.  Louis  Bros.,  pl«ad|»ff  ^^  ^^^^  demand,  did  ao  m  if  tho 
auit  bad  bwn  for  the  recovery  of  the  amount  of  Ihu  notu 
of  the  80th  November.  1881.  Their  BdmiaiiioDe  ii>  this 
reepeot,  thoreforo,  if  they  could  apply,  would  beappliuablo 
i»  tbie  note  of  the  80tb  November,  1881,  not  in  suit.  It 
WAN  incumhimt  on  Sen6(-4l.  to  entitle, him  to  riKJOver,  to 
prove  that  the  nott)  in  quMtion  was  an  accommodation 
note^    It  doee  not  seem  very  regular  to  Hupport  this  alle- 


gation by  pfoof  Wat  i 
tiou  note  for  which  t 
indemnify  him.   But 
that  such  proof  might 
uxAmine  what  proof  has 


newal  of  an  accommodae- 


Mt.  LmI* 


i  Drothurs  were  bound  to 
}r  tho  sake  of  argument, 
H  for  the  defence,  let  ua 
been  adduced.  Sen6cal 
has  put  forward  three  theories,  not  vpry  consistent  with 
each  other,  to  have  it  tkmoo  inferred  that  the  uote  in 
question  was  ono-of  accommodatioq.  The  lirst  of  these  is, 
that  Sen6cal  had  rendered  services  for  that  amount  to  tit. 
Louis  Bros.,  in  procuring  for  them  payment  of.  their 
claimfi  against  the  Provincial  Government. 

2nd.  That  he  had  settled  for  them  a  dispute  they  had 
with  H.  T;  Beemer,  contractor,  getting  the  latter  to  retire 
from  a  partnership  which  had  existed  betwetm  them  and 
Beemer,  and  paying  for  them  |4,000  as  for  a  consideration 
for  Beemer  retiring  from  the  partliership.,     -- 

8rd.  That  the  note  warf^iven  to  pay  a^^cription  by 
the  St.  Louis  Bros.,  to  an  election  fund  G^jQich  Stifi6oal 
had  the  administration.  < 

The  first  two  groouds  are  unsupported  by  the  evidence. 

As  to  the  second  it  may  be  remarked,  it  is  proved  that  the 

14,000  given  to  Beemer  as  a  bouus  or  consideration  for 

his  retiring  from  a  contract,  was  provided  for  by  St.  Louis 

<9ros.  themselves. 

With  regard  to  the  third  ground,  the  two  brothers, 
partners  of  the  firm  of  St.  Louis  frdr^s,  were  both  ex- 
amined.   Neither  of  them  admits  that  the  original  note  or  ' 
renewals  were  either  of  them  given  for  their  accommoda- 
tion ;  on  the  contrary,  they  persist  in  saying  that  what  "^ 
thpj  htd  to  (in  with  thi  tr-""-"*'^"  '""^  ^'^^  ^^'^  *'^"' 


.«■'„ 


J 


!    .1 


^'  i\ 


m 


.         ■■■jA 


\l\ 


**»»i. 


Wig?'**?* 


I 


886 


MONTBRAL  lAVt  RBF0BT8. 


St.  bouli 

anANdr 


J/ 


•u 


"modation  of  Seii6oal.    Jean  Baptiste  explains  that  he  had 

iittle  to  do  with  the  transaction,  save  that  when  the^ni- 
ginal  note  was  delivered  to  him  by  Dofresne,  he  took  it 
over  to  the  Hochelaga  Bank,  returned  with  the  proceeds, 
which  he  handed  to  Dnfresne  fdr  Sen6cal,  or  rather  laid 
the  money  on  the  table,  so  that  he  might  get  it.  Emanuel 
St.  Louis,  who  seems  to  have  been  the  iiegociator,  corro- 

Jborates  his  brother's  story  about  the  discount,  and  states 

vthat  be  handed  the  money  to  Dufresne  for  Sen^cal.  He 
admits  that  he  signed  the  cheque  l^ig  |4,000,  but  denies^ 
that  it  had  anything  to  do  with  the  transaction  involved 
in  this  suit.  He  explains  that  the  |4,000  was  -to  be  givep 
to^  Senecal  as  a  bonus  pr  consideration  for  Securing  to  ^. 
Louis  Bros,  the  payment  by  the  Govefnment  of  a  claim 
for  |25,5'75,  which  they  were  then  makin^for  damltgus 
and  extras  under  their  contract  with  the  Q-ov^jnment  for 
the  construction  of  the  work-shops  of  the  North  Shore 
RailMray,  SenScal  being  at  the  time  Government  Super- 
intendent of  said  railway,  and  acting  as  referee,  to  whom 
the  Government  had  submitted  the  claim  of  the  St.  Louis 
Bros,  for  his  report.  The  cheque,  he  says,  was  his  per- 
sonal affair,  and  in  no  way  bound  the  firm,  from  whom 

■h.e  had  no,  authority  in  the  matter,  and,  because  the  claim 
was  only  allowed  to  the  extent  of  $19,000  he  did  not  con- 
sider himself  bound  toj>ay  the  cheque,  his  promise  being 
conditional  that  the  clwm  should  be  allowed  and  paid  in 
full.  In  this  respect  he  is  to  soin^  extelEit  corroborated  by 
Dufresne. "-  The  plaintiff's  case  was  nl)t  made^out  by  this 
evidence.  r^Th?  defendants  could  not  by  their  own  evi- 
dence make  a  case  for  themselves,  but  their  statenients 
tend  to  elucidate  the  other  evidence.        '  >        ' 

Dufresne,  who  acted  as  intermedii^  and  agent  of 
Senecal,  explains  that  the  not€  sued  on  was  a  second 

'  renewal  of  a  note  of  Senecal  for  a  like  ainount,  of  date  thfi . 

.«30th  Nov.,  1881,  which  was  made  and  discounted  to  raise 
funds  to  be  employed  in  the  general  elections  of  1881, 

<•  then  about  to  b^  held,  to  choose  me|[ibers  of  tm  Provincial 


rafliainent,  in  which  election  Senfeat 
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:,  and  I 


active  aad^ 


V<  ;» 


i^; 


,      deeply  interested  for  the  Government,  and  probably  in 
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jr@gaidJ0  tlhe  sale  of  th^  North  Shore  railroad  then  being 
agitated.  Dnfresne  says  that  at  hicu>«olicitation  the  St. 
Louis  Bros,  agreed  to  subpcribe  to  the  electoral  fund  to 
the  extent  of  |4,000«  to  b^pud  when  they  should  receive 
their  money  fr^ni  the  Goverfihient  add  should  be  indem- 
nified for  their  daihages  and  losses.  They  said,  that  is 
Emanuel  Si  I^nis  said,  at  the  time,  that  they  l^iuld  not 
make  that  subseription  uttli^ss ,  t^e  Government  adopted 
their  aocdnnt  for  damages  and  extras.  Sen6cal  was  ai^ 
the  time  superintendent,  and  controlled '  everything. 
These  negociatibns  were  witk  Emanuel  St.  Louis. 
•  Other  witnesses  we^e  examined  to  shew  that  Emanuel 
St.  Louis  acknowledged  a  liisiUlity  and  would  have  been 
willing  to  pay  his  half  of  the  amount  if  his  brot]^er  had 
been  willing  to  contribute. his  half  share. 

In  my  opinion,  Sen€cal  does  not  succeed  in  proving 
that  the  note  sued  on,  or  the  original  note,  was,  on  his  part, 
an  accommodation  note  to  the  Brothers  St.  Louis.  ^  It  is 
tolerably  clear  that  he  himself  got  the  proceeds  of « the 
original  note ;  he  may  have  considered  it  a  contribution  by 
the  Brothers  St.  Louis  to  the  electoral  fund.  On  their 
part  the  St.' Louis  Brothers;  or  Emanuel  St.  Louis,  the  one 
of  the  two  who  was  the  most,  implicated,  seems  to  have  . 
understodd  that  the  $4,000  was  a  bonus  or  subscription 
to  be  contributed  by  thelB  to -the  electoral  fund  in  case 
Senfecal  should,  by  his  infl^enpe„  succeed  in  getting,  their 
account  for  damages  and  extras  allowed,  ftnd,  when  jthey 
should  be  paid  that  accounj:.  The  consideration  that 
Sendoal  was  to  get  for  his  note  appears  to.  me  to  have 
been  objcictionable  on  two  grounds :  Ist.  It  was  immoral, 
being  in  the  shape  of  a  bribe  io  influence  Scb^iJ,  an 
official,  to  report  in  their  fav<^.  If  accepted  by '  him  as 
such  it  was  an  illegal  consideration.  If  not  so  accepted 
there  was  no  consideration,  as  no  other  is  shewn.  And 
2ndly,  Their  promise  to  indemnify  Sen6eal  was  a  nullity^ 
under  the  Statute  of  Quebec,  88  Vic,  c.  Y,  sec. -266,  now 
^contifltied  in  force  by  Art.  '425  of  the  Bevised  Statutes  of 
nju^c,  wfflch  pro^des  thhx  "  iSyery  contract,  promisroP 
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"  undertaking,  in  any  way  roferring  to,  arising  out  of,  or  , 
"  depending  upon,  *any  election  under  the  said  Act,  even 
"  for  the  payment  of  lawful  expenses  or  the  doing  of  some 
"  lawful  act,  shall  be  void  in  law."  ^    ' 

There  is  nothing  to  show  that  even  the  original  note 
Wa«  eildorsed  by  St.  Louis  Brothers,  save  that  both  parties 
se^n  to  tefee  it  for  granted  that  it  was  ;  the  supposition 
thus  indicated,  is  probably  correct.  «.  / 

I  cannot  see  that  the  evidence  makes  out  a  cSwse  for 
Sen6cal.  He  twice  renewed  the  note  without  asking^^he 
St.  Louis  Brbthieirs  to  endorse  it ;  he  got  the  proceeds  of 
the  discbunt  of  the  first  fibte  draiwn  by  himself.  I  do  not 
think  that  ihe  whole  circtimstances  of  the  case,  -  taken 
together,  shew  that' he  had  the  promise  of  the  St.  Louis 
Brothers  to  indiemnify  him  for  the  giving  or  payment  of 
the  note,  more  especially  the  note  sued  on,  and  if  he  had 
such  promise,' it  was  voi^  in: law  afi  connected  with  the 

eleotionv,.^^.'  ■  /._ 

It  is  easily  peroBived  the  motivej^aihuel  St.  Louis  had 
in  creating  expectations  that  the  8^p)f  #4,000  would  be 
paid  to  Senfical.  From  tte  position  Sen^pal  held,  Emanuel 
St.  Louis  no  d<jul5t  jvi^getf  that  the  contiibufcion  of  the 
$4,000,  for  the  influence  it  would  have  on  the  claim  of 
the  firm  on  the  Government,  would  be  a  paying  invest-  j 
ment^'but  he  evidently  did  not  feel  disposed  to  let  go  his/ 
hold  upon  this  sum  until  assured  Jhat  it  would  bear  fruit 
and  return  him  a  profit.  \    ^ 

Jlnfresne,  who  actied  as  interme^aiy  ifld  was  Sendcal's 
nt,  mentions  in  his  evidence  that  he  told  the  Messrs. 
St.  Louis  that  their  subscription  would  facilitate  the  set- 
tlement of  their  claim  for  damages,  and  he.  says  that  the 
manner  in  which  he  uncfersttood  it  would  so  facilitate 
was  because  Senfecal  was  the  Superintendent-General  of 
the  Railroad,  and  as  such  naturally  had  the  control.  ^ 
"We  are  of  dpinion  that  the  judgment  6f  the  Superior 
^dirt  in  favor  of  Sen6c?l  should  be  reversed,  and  his 
action  dismissed  with  costs  against  eliis  representative 


now  in  the  caufie  by  f^prtsnf inwowK^ 
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The  judgment  is  as  follows : — 

4'.Ti»e  Coart,  etc. ^i 

"  Considering  that  the  promissory  note  for  $4,000,  of 
date  tth  March,  1882,  mado  by  the  retpondont  Loais  A. 
Sen^cal,  drawn  payable  to  his  own  order,  and  ejBidorsed 
by  him,  but  not  endorsed  by  the  appelhints,  being  the 
promissory  note  for  tU0^ amount  of  which  the  present  ac- 
tion is  brought,  is  a  second  renewal  of  a  promissory  note 
for  the  same  amount,  of  date  80th  November,  1881,  whichr^ 
original  promissory  note  and  ren^tvals,  he  claims,  were 
made  by  him  and  delivered  to  the  apppUant's  for  their 
aecoigimodatidn,  and  that  the  said  promissory  note  of  date 
7th  March,  1882,  was  taken  up  and  paid  by  him  at  ma- 
turity, without  his^viir  having  received  any  considera- 
tion for  the  same ; 

"  Considering  that  .^p  said  promisisory  note  of  date 
30th  Nov.,  1881,  was  by  the  appellant  Emmanuel  St.  Louis 
prooured'  to  be  discounted  with  a  view  of  the  proceeds 
tiieredf  being  used  for  promoting  the  election  of  members 
of  the  Provincial  Assembly j^d  the  said  proceeds  th^eof 
were  thereupon  by  him  handed  and  delivered  over  to 
,  Joseph  Moise  Dufresne,  the  ageiik  of  the  said  respondent 
r  Louis  A.  Sen6cal,  who  thereupon  handed  the  same  over, 
to'  the  said  respondent  Louis  K.  Sen6cal,  as  part  of  an 
electoral  ITund  for  which  he,  the  sai^Louis  A.  Sendcal,  was ' 
chief  treasurer,  to  be  use^^  by  him  in^lttromotin^,the  elec- 
tion of  members  of  the  Provincial  Assembly  then  about 
to  take  place,  and  with  the  ^jdnderstanding  that  the  said 
promissory  notd  was  ^ven  by  way  of  aci^mmodation  to 
the  said  appellants  who  would  cc^tribute  to  said  electoral 
fund  by  taking  up  and  paying  the  same  iftt  maturity^ 

"  Considering  that  any  promise  or  undertaking 'which 
the  appellants,  or  either  of  tKem,^  may  have  siiade 
to  contribute  to  the  said  electoral  fund,  or  to  iiidcip- 
nify  the  said  respondent  Louis  A.  Sen6cal,  in  regard  to 
his  liability  on  said  promissory  note,  y  as  and  is  void  in 
law,  in  virtue  of  sect.  2|6  of  88  Vict.  (Q.)  ch.  t,  now  repr<^ 
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Oonsidering  that  the  appellimts  are'jjiot  in  law  liable    * 
■uLmiii     ^Q  pgy  Qj  make  good  the  amount  of  the  said  pronu|8or]r 
"*"^"*     )iote  which  is.  sued  upon  in  this  causa ;  v         v 

"  Considering  (therefoT(f- that  there  is  error  in  the  judg- 
ment jreudered  by  the  Superior  "Court  in  this  cause  at' 
Montreal,  on  the  5th  of  November,  1887  ;  '      v     "  „ 

"  Doth  reverse,  ann^l  and  s@t  aside  the  said  judgment, 
and  proceeding  to  render  the'judgm^t  jvhioh-traght  tp.. 
'.  have  been  rendered,  doth  dismisa^fae  action  of  the  respon- 
dent (plaintiff  Wow)  TOUhr^eos^  in  the  Court 
'below  as  in3pi>eal,  said  dbsts  tci^  taxed  in  this  Court  as 
in  a  cause  of  the  second  oijiass." 

^^  Judgment  reversed. 

'•  0«tiiie<,  C!»m^/icr  4* -Ewarrf  for  appellants. 
'  ArchanUfOiUt  &■  Pelissier,  for  respondent.  . 

(J.  K.)..-.-    ■  -A.,,,:,.-..  ;■  ^.v,.;  .  . 


'  Novembei:  28^1^. 

.  ■.■>^  ■../•■  >  I 

Coram  DoEiON,  Ch.  J.,  Cross,  Baby,  Church,  Bossfe,  JJ. 

LA  COMPAGNIE  DE  CHEMIN  DE  FER  UHBAIN 
DE  MONTREAL 

{B^endarU  in  Cmrl  below), 

°  AtPEI^IiANT ; 

AJro  t:^       \        • 

CHARLES  WILSCAM        „  * 

'    V  (Plaint^ in  Court  behw),' 

^^  *^  -Respondbnt.  • 

street  Radway—CoHisum  between  tramway  car  and  cart— Ne- 
gligence of  afnduetor  of  wr-^BesponsibUity  of  emploffer,  , 

Hhldi— (Affimingtbe  decialbn  of  the  Conrt  of  Review,  M.  L.  R.,  4  a  C. 
193),  When  the  respondent,  a  {Jasaenger  on  a  street  car,  %bile  aland* 


ing  on  ifae"piiiUufflsF^ 


loaded  with  planlcMt\at  as  the  immediate  cause  of  the  accident  was 
#    the  ooi^ductoi^s'  vw^  vigilance  in  fkiling  to  stop  the  Car  (as  he 
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might  bave  done)  in  time  to  avoid  t)ie  eolliRion,  ^e  apoellantp,  hia        IW.  ~ : 
eni]ployera,  were  reaponaible.  The  fact  that  the  raapondenrwaaatand-ne.  j«  oiiwate 
;Jngonthe.plalform  at  the 'time  of  the  accident  did  not  relieve  the  «»ft'UA«« 


y    appellants  fh>m  raeponaibility,  iniBmacb  as  the  car^-was  crowded, 
pad  he  waa  permitted  to  atand  tliem  by  the  oondnclOr,  who  had  coW^ 
^    4«:j|^ted  fare  from  him  while  tie  waa  in  that  poaitfon.       . 

"Appeal  from  a  judgment  of  the  Court. of  Review, 
Montreal,'  Sept.  29,  1888,  condemning  the  appellant^  to 
pay  $40&  damages.  The  judgment  of  the  Court  helow  is 
fully  reported  in  M. JL.'^.,  4  S.  C,  pp;  198-200.    &  , 

'"l^_:^,.  1889.1    ■'"\-'^-;r/:;^  X^,-'-'"     -    .      ■•'"■■"'■   -V-  ,.■. 
»  A.  Braiiekavd,  Q.d,  fc)?  a|>pel]lant  :-^  , 

p,  C^est  le  pro^ns^taire  de  la  charrette  qui  est  seul  fespon-  " 
Hable  de  cet  accideitt ;.  car  c'est  lui  par  son  fait  et  sa  mala* 
dresse  et'  imprudence  qtii.  a  ^pp$  la  jambe  de  Fintimd 
en  tournant  sa  voiture  avaiit^tie  le  char  fat  d6fil6 ;  ce 

>sharr^iier  n'aurait  pas  du  ^6yier  de  sa  ligne  droite  avaiit 
que  le  ^har  f&t  entieremtejit  passe  II  aurait  peut-6tre  6t4 
different  si  riirtimS  ^t  6t6;«ur  le  devant  du  char,  et  si  le 
cocher,  iivaut^e  laisser  le  jconducteur  de  la  charrette  se 
mettre  en  dehors  de  la  voie  ^,une. distance  suffisante,  cfttt 
continu6  sa  route  de  manidre  k  causer  une  collision  entre 
le  char  et  Is  charrette  qui  a^c^t  causd'la  blessure  dont 
se  plaint  PintimS ;  alors  la.responsabilitS  de  Inaction  serait 
sans  doute  retomb6e  sur  I'appelaBte ;  car  dans  ce  cas-ld,  ^ 
son  cocher  jaurait  commis  une  imprudence,  n'ayantyaM 

^  attendn  que  U^, voie  fuj^Ji^re'  pour  conti^uer  sa  routel^p  ' 
Du  pomeiffilrque  la  v^'^6tait  deyenue^librci^mme  il  a 
6t6  pTouv6,  le  c6nducteur  en  laissant  continuer  le  char/ 
ne  faisait  qti'user  dii  Jibre  dxercice  du  droit  de  Fappe-    , 
I'ante.     La  charrette  utie  fois  eu^Kl^orsi  de  la  voie  et  lai»^ 
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•  sant  le  passage  libto,  l^conductent  |ie  pouvait|^yoir  ni 
empdcher Facte  yuprnaent du propri^tfore dela^arrettej 

,  mais  an;pontraire  voyant  que  le  devant  %vait  ^ass^  libre^  ' 
ment  et  -sMis  difflcult^^  le' derridre  de  cette  chantette,  il 
avait  raisdn  de  c^oire  que  le  restant  du  char*  qui  esiu«  la 
mdme  largeur  en  arridre^passerait  de  la  m6me  mji^^te. 

pas  6t&  surcharge,  I'iutim^  aurait  pu  avoir  une  pjace  dans 
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1fe:#^telrJ»i#nemiit  fa^x  dana  I'esi^Q  act 
ndt.  bi'eu  aactsi  pa  i||  te|dr  bwjos 

»rme  qnaii|.lt»ien  m'dn^es  c^;j|  W|iiii||£ent  paii  Iit6 1^'' 
^  (jharg^s,  _«|t  'Hp^iT  'la:Mmie  df^lftjident'tout  de  tn^nie^V'^'' 
' S'tl  6tait>n^^|^8 c'^l^^  aaf^ 
idttns  }'ini^iu'''Wtre  l'CT''mk||jt^>^j^:t^^^    '  '>    ■  J^^*"" 

slaiite^^vait  implicite^   "      <«•   -*i 

9|^e%^emeDit ;  6]|^  ii^fpoaii  la  vie  de  I'in- 

tt£|t  pt>ar  la  faire  cd|idamner.  \  Aprds  C|^la, 

^e  ait  tird'^drpite'  oiiMon ;  qxCil  ait  fait  loH 

6vHot  l-accident  jpn-^'il  ait  ^t6  negligent ; 

.^^-     ;,   -^11^  1^  de^dre  des  planches,  ait  fm^g.  ^iim$  et  non  pas 

')i''i'fr  '^'"  if^BBTlBUr qite  ]tiQiis  impoTte  ?  .Si  ][ ;at^|afte  avait  axt^iA  son 

^^lu        '^i'hftC  r«ecident  pie  serait  pad!  amvC  w'est  toutela  caase. 

Si lii^idUfi  |i'i^  pas  fait  sou  deypir^qml''^  cbmpagnie  Tap- 

pelle  ^(^n  gataatie.  L'intim^  devait  teg^Jpiieiilet^atT^relie- 

ma^i  slk^ireisiieT  k  la  compagnie  qmi  |i|tait  charg^^  de  le 

proi^Sgem  ■^*,|f  two.pereons  "wrbngfdilpblock  lap  a  street, 

"  s6  thatiOUf^  iiinjtired  iii  atteinptiug  to  pass  them,  nei- 
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"  th^r  of  tjie  Qt|tpajb)|6  parties  c)ui  expQse  himself  by  show- 
"  ing  the  \^rroiig  of  'th^^^ther,  fox  the  ibjury  is  a  natural 
"  a^d  proximate, result  of  his  own  a<;|bij^nder  the  then  ex- 
'  "  isting  c&cuilftstances,  and  to  exctii^  either  would  be  to 
"  deny  all  remedy  in  the  casp  of  plt^^  and  palpable  in- 

' '  "  jary-  Btit  if  the  itcts  of  neglect  i^^i^  not  concurrent  in 
"  time'and  the  pttrty  last  in.  faulty  was  chargeable  with 
-".some  duty,  which  if  performed  ^ould  have  prevented 
"'the  injury,  the  laW  wdl  attribute  to  his  culpable  con- 
"  duct  the^  ipjunous  consequence  ,jd|dL  refuse  '%  look 
*'  beyond  it.^^,"  (Gbt)ley,"^olTts,  pp.  T^Bj^^-  Voyez  aussi : 
Sire^Tabld  i;§n6rale,  vo«.  YoituresJ^Htpies,  p.  541,  nos. 

'  ,88j|h(lT91A1850).  "^      ' 

'sEAixidme  motif  de  I'api 
rait  en  'tort  de  ijiiendre  passa 


stque  rintim6  au- 
jord  d'nn  qhar  trop 


V 


On  T6pond  k  cela  que  le  cone 


pen 

collectant  le 

^  * 

1  - 

i 


prix  de  son 


}M. 


Wllioam. 


ot  en  le,  laisHant ^  pef'^c^^droit,' a^ac- 
qaiescS  A  cet  6tat  de  choeos.  Ce  ji^^  pa«,  4it  I^nri^t,  °j'j-^»  ^gjf 
au  Voyagenr  qn'il  inoonibe  de  |»f6Vej(iir  le  da£^er  :^Tii  t^- 
suite  d'une  surcharge,  o'es^jij^  1(9  devoir  idu  cbuduotetf, 
(vol.  20,  §  48t).  '  Bt  il  ajotittj  que  {a  fau^ne  peat  6% 
ni6e  quand  ^1  y  a  contravention  aux/roglements.  An 
parag.  472,  i^  rapporte  un  cas  ou  la  cfour  de  cassation  a 
d{^cid6  que  lie  conrrier  d'une  malle-poste  6tait  rpsponsable 
'  d*iin  accident  arriv6  snr  le  boulevard  public,  puisqu'il 
n'aVait  pas  ralenti  la  marche  de  sa  voiture  et  n'avait  pas 
sonni&son  cprnet,  quoique  cepandant  la  marche  rapide  soit 
antbrisde  p^r  les  rdglemen  s.   Voy.  Sourdat,  vol,  2,  $  911,) 

Le  char  |6tait  encombr^.  Le  conduqteur  lui-mdme  I'ad- 
met.    .      I  '':':■ 

Le  fait  que  son  char  £tait  trop  charg6  agg^ave  la  faute 
de«la  d6fphderesse.  Mais,  dit-on,  le  demandeur  devait 
bien  le  voir.  Oe  n'est  pas  une  raison.  ,  Voy.  D.  P.  68,  2, 
76  et  68,  p,  829  ■;  Hilliard,  vol.  2,  p.  868.  D'abord  la  com- 
.pagnie  aacquiesc6  puisqu'elle  a  collects  le  prix  de  son 
passage  a  cet  endroit.  Enstiite  Tordre  public  est  int6- 
ress6  il  cia  que  les  compagnies  transportent  les  voyageurs 
avec  la  plus  grande  s&ret6  possible.  Le  juge  doit  m6me 
protdger  le  public  contre  cette  violation  persistante  de  ses 
rdglements  dont  la  compagnie  se  rend  tousjes  jours  cou- 
pable.  (Voy.  s^S  et  80  du  rdglement  No.  148  de  la  cit6). 
Aj^itons  avec  Hilliard  :  "  The  unlawfulness  of  the  act  i^m- 
"  plainJpd  of  is  often  -made  the  test  of  the  defendant's  liability" 
(Law  ^f  torts,  vol.  1,  pp.  97  et  98).  La  compagnie  ayant 
viol6  Bon  reglemeut  qui  lui  defend  de  surcharger  ses 
chaTS.Ielle  doit  dtre  plvs  rigoureusement  punie.    Oet  ar- 
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sto] 
=fi 


is  prov^  that  the  Car  cotll^  hfve  ^>e^  stoppjgd  in^ 
tiMef  to  avoid  the  accident,  a]^d]||JEtt  iif^lb|.o:v7J|||  tp.  U(^ 
of  vigilance  •n  the  part  of  the;p9pductd«th^  KwM'not 
ped.    He  went  on  at  his  peirll.    Thft^appellants  were 
My-JieldjRaieipDnflible--.f(|t  ttie  negiliiffHTififi  of  th<^irHH«t^ 
yee,  and  the  judg^ient  mtist  be  confiTmed.4u' 
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ilONTll|At.  LAW  RBPOR'm. 

DoRioN,  Oh.  J.  •.-—  » 

It  i$  not  without  a  great  dml  of  donbt  that  I  asaent  to 
the  conclasion  arrived  at  by  the^majority  of  thia  Oonrt. 
The  first  Oonii  declared  that  the  accident  was  ^e  io  the 
fault  of  the  carter  who  was  passing  with  a  load  of  .wood. 
X  am  nnder  the  impression  that  this  judgment  was  cor- 
rect.  But  the  Oourt  of  Review  reversed  that  judgmojat,  and 
the  m%j0tity  here  oqpcur  with  the  decision  of  the  Oourt 
of  Review,   t  may  fffer  to  »  case  somewhat  similar 


»  case 

.in  England  {Matthews  y.  London  Street  Tramways  Co.,  11 
Leg.  News,  405).  The  plaintiff , was  on  the  outside  of 
an  omnibus,  and  Was  injured  by  the  omnibus  coming 
into  collision  wi^h  a  tramwfiy  car.  The  judge  asked 
the  jury  whether  the  sOle  cause  of, the  tu!c!idi^nt  was 
the  <|i£gligence '  of  the  driver  of  the  tramway  car.  Upon 
this  tne  jury  found  for  the  tramway  ^company,  defen- 
dants. After  this  lindiug  t]^  further  question  was  left,  . 
whether  the  accident  would  not  have  happened  but 
for  the  negligence  of  both  omnifins  and  train w&y  c^.. 
Upon  this  quee||:ion  the  Jfl^y  were  unable  to  agree.  The 
plaintiff  moved  for  a  ||ew  trial  i|!pon  the  ground  of  mis- 
direction, and  the  motion  was  /granted  on  the'  ground 
that  the  case.^  was  not  prbperly  presen^^  to  the  jury ; 
that  the  direction  should  hsi^e  beien  :  "  was^t^re  negli"  "" 
gence  on  the  part  of  the  tram'way  car  drivec  wluch  caus- 
ed the  accident.*'  .    • 

2     Judgment  bonfilrmed. 
Judah,  Brawhaud  4*  Bawet,  imr  appellant. 
/    David,  JDemers  4*  Oervais,  fbt  .respondent. 
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V  /-        ..  .    •  Jannary  26,  1889. 

)  ■        ■ '  ^-  »  .  _  •■  .  '    „  - 

(hram  DoRiON,  Ph.  J.,  fEsaiEU,  Cross,  B€M^i,  Dohk^ty,  J  J. 

j  THE  NATIONAL, ASSURANOE  OOVOE  IRELlNP, 
.,  '  (Defendamttin  Cowrt  baow\)  ■ 

IV"  >  '.         Appellants;, 
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%  ■ 


"HENRY  V.*HA|lriTS,  « 

{Plaintif  in  Cimrt  hdowy 
-    '  '  Respondent.. 

Intwrunce,  Fire—Loss,  if  any,  payable  t4  r)erson  named  in  policy 
— Comiitums  of  itotiny — Breach  In  owner  of  property — 
Preliminary  proofs  of  loss.    *         V 

Hw.D:--<rR0H8  and  T)0HiirrY,  JJT.,  dfiM.),  FolM  Ing  Black /k  National  In*. 
Co.,  24  L.  (i'j.  66,  thftt  where  a  policy  pf  in  iprknce  agkinstflra,  taken 
;    oat  by  the  owner  of  real  property  .HieiiKiraailNirthe  Iom,  ifany,  ia  pay- 
,|ibletoa.pePion  nam^l  therein,  (withoutkacifSring  the  naUire  ofhia 
lintereat),  aach  person  becomes  thereby- t|i<i  party,  inanre*!,  |(;^ the  exC' 
,!tentof  hiB.intereat,and  ti^is  right  cannot  lie  destroyed  or  inured  W 
i  any  act  of  the  owner  of  t(ie  property  ;  (ft^t-WaiHrilirnnMni  clothe  prd- 
perty  inatired  without  notice  to  tlte  rornpany);  and  he  may 'make  1 
^      the  preliminary  proob  of  loss  in  his  own  behalf  notwithstaQding  an 
ezprM8°piovi8ion  in  the  policy  to  the  o6ntrary.        °- ,.-<-^"  . 

ApP'iiL  from  » judgment  of  the  Superior  Ooiirt,'Moa- 
^treal,'  (»PA^iN«Alf,  J.),  Nov.  8,  188*7,  maintaining  the  res- 
pond^fs  action..  ^  •    _^_^ 


to  the  respondent, 


The  action  wis  bWght  upon  a  i>olicy  of  insnranc 
issned  by  the  appellants,  insuring  certain  property  owned 
,by  Mie<8aoine;  loss,  if  any,,  .payable 
Harris.      ,"     V  ^ 
The  declaration  tJleged : — 
'j^  -^That  on^he  10th  Novemb^,  1885,  t^e  respondent  sold 
d  tor  one  Bacine,  who  undertook  to^  pay  for  .- 
snm  of  1700  with  interest,  and  in  the  4^d 
anted  mortgage  and  privilege  of  bailieur  defomU 
of  the  sama  and  oblii  fed  himself  to 
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MDMTREAL  LAW  REPOSm  ,      ^v  * 

f;  jliy  AnotflArdeflj,  Racino  anknowtvctfecl 

[udtibtcd  to  the  respondunt  in  a  farthnr  «um 

)00,  which  he  prooiifed-to  repay  with  iatereat  at  aeven. 

vt  cent.,  and  furthnr  mor||^ged  and  hypothecated  the 

properly  to  the  extent  of  1^0,  obliging  himself  to  Jceep 

the  baildi^gH  <*]^r^Mk0lK0Kfm  >n"n<^<J,  for  a  futther  sum 

of  1800.  Z^^*^'     7"     '***       * 

That  in  pt^nance  ofih^'nndertakinga,  Racine  insured 
Ih9  b^ildingH  ajpon-^tlf^  property. with  the/'ompauy  «p-.: 
pellant%;;^  •/'■:::' vv/'k  .■    •:-,:    .  \'    ;):'"*'■',■  X  '■•    ' 

That  ttte  colttpany  appellants,  on  tiid  8th  November,  i 
1885,  executed  their '^policy  of  insurance,  whereby  they, 
undertook  to  make  good  dl  Ipss  and  damage  "  if  any,  iii 

H.  V.  Harris.".     C'."^''-        ■^:  * '  .  •■  ■•.     ■  \  ^-   :''-  ■ 
^  ^  That  tlu»  preiAiums  were  paid,  and  that  the  property 
/  ^^  was  destroyed  by  &m  on  the  7th  January,  1Q8!Z— .> — -^^Z 
»       That  the  property  destroyed  was  wort|JttK>ut  |2,000,  >| 
%     and  the  appellants  were  duly  notified  of  tlwCre, ai\d  that 
f'  %the  t^pondent  had  observed  all  the  conditions  eiidors^ . 
■  ^t^n'th© policy.  ■  -i  .  ' ■  j;-      f ..  *„., x, . ^  J: v n  ^^ ' , .-  ^|  \ 

That  the  hyj^thecary  obligations  from  Racine  to  t&e 
V  res|ibndeAt  weiM  still  in  force  and  unpaid,  wi||^  interest, 
'  ftmpunting  ilBi»ai%to  the  sntiu^f  |108,6. ' 

^e  deiolwratioil -ftfayed  mt  the  condemnation  of  the. 
>l4|^-1^aid  8^,;, / ^;^|| :,; ;:. ^^^         ■;.,,■  .,^.-.:,;.  ■ 
Tae^apiiellants  pleaded  three  exceptioiJs,  and  a  general 

I  ByiliPkrat  eicept|||i  tb^  exli|htioii«pf  the  policy  was 
admitt^,  sulppqit  to  the  ter|QB>aiQid  G^iu|i|ion8if;thereiik  cqa- 
tained.  agtd!  feaii^orsedj^lll^Qn,  aftd  th&t  bMf>4he  policy  it 
HiKrai  agveed  tl^ljU' luG^ne 'she^nld  .sufielr  a6y  loss  by  fire 
for  ^Mch  thcj^^BltJUfaifa  .sliould  be  liable,  the  amount 
'    ?   Jm  '4'  T  .there^Mf'^iould^pafceto'^a^yvHara^^^ 

''|^<.*  ,  ',  Ti|t|°Bacine  Bti^fed^no  liDi»  by^theiflraf  1^ 

>|^    '^.  "  I         %   ttp^ei  ally,  glaim  uiwn  the  appellants  by  rea8on*tliareof. 
■  'That  by  one  of   the  conditions,  endorsed  upon  the 

WiniinrRiity,  and    forming   part  of  the  contiagL 
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inmrod  is  Mnignod,  without 
"  writton  porraliwion  imd^m^d  hereon  (tp  wit  on  the  said 
"  policy)  by  an  agent  of  tUe  company  duly  authoriised  for 
"  SQoh  purpose,  the  policy  shall  thereby  btu^orae  void,  but 
"  this  condition  doeA  not  apply  to  change  of  title  by  sue* 
"  cession,  or  by  the  operation  of  the  law,  or  by  reason  of 
"death."  :  ^       ' 

That  by  deed  passed  befoTH  Doucet,  notary,  on  th/J  27th 
November,  1886,  Kacine,  iln  consideration  of  the  sum  of 
12828,  of  whiiih  |1^28  were  then  and  there  paid  in  cash, 
sold  the  property  and  gBmises,  mentioned  and  insured 
by  the  policy,  to  one  Dame  Mary  Scott  Heron,  wife  of 
Charles  Qowans.  | 

-^  That  by  said  deed,  Marj^  Scott  Heron  obliged  herself 
to  pay  the  balance  of  the  purchase  money,  to  wit,  |1000, 
to  the  respondent,  to  the  acquittal  of  Racine  in  accordance 
with  the  terms  of  the  twoi  deeds  of  obligation  referred  to 
in  the  respiondent's  declaration. 

T^at  moreover,  after  thei  purchase  of  the  property,  Mary 
Scott  Heron  insured  it  for  her  own  benefit,  or  for  the 
Ibe^lit  of  respondent,  fo|-  the  sum  of  |1200  with  the 
BUHord  Insurance  Oompiny  of  Hartford. 

^^N  the  property  insuifed  under  the  policy  was  sold 
aiid  assigned  without  permission  of  the  appellants  and 
without  their  knowledge  |}r  consent,  and  that  they  were 
ignoirimt  of  the  sale  until  fifter  the  occurrence  of  the  fire, 
and  that  by  reason  of  the  pj'emises,  tb6  policy  of  injlyauce 
became  void. 

By  the  second  exception  the* making  of  the  pc^ 
admitted,  and  it  was  alleged  that  by  one  of  the  coiMltions 
endorsed  thereon,  and  forming  part  of-  the  contract  entered 
intV('4t  was  sj(>ecially  stipulated  that  in  the  event  of  auy 
loss  pipcnrring  for  which  the  appellants  should  be  liable, 
the  prbof  of  loss  should  bu  made  by  the  iusured.iilthoiigh 
the  loss  should  be  made  pslyable  to  a  third  party. 

Tblit  b^  anotheir  condition  endorsed  on  the  policy  ft,tLd 
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forming  part  thereof,  it. was  specially  Mip^laiod  |,Hat  t|ie' 
loM  ahonld  nottbc  payablei*nntil  sixty  daya  after  complik- 
tion  of  w«  proofs  of  loss,  atid  that  the  said  Racine,  who 
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MONTRKAL  LAW  RBPOHTI. 


■f «.'' 


WM  the  itunrod  oAdnr  th<«  policy,  had  snfTerod  no  Iom  by 
maion  of  th«  flro,  for  which  the  ApiMtlUnta  oouid  bo  held 
liable,  aud  had  not  iMde  or  furniahed  any  claim  or  proofa 
of  loss  whatover.       '■  ' 

That  by  roaaon  of  tho  aaid  i*x)nditioni«  and  of  tho  pr«nii- 
■fM,  tho  reapondent  had  no  right  of  action,  an<l  no  claim 
und«>r  thn  kaid  iwlit^  of  inauranco.  ^ 

liy  the  third  exception  it  waa  alleged, — that  in  and  by 
the  condition  endonied  upon  the  (mlicy  of  inaurance,  and 
forming  part  of  the  contract,  it  waa   apccially  atipnlated 
that  (ho    app4>UantM    Hhbnld   not   be   liable  for   loHa    if 
then^  Hhonld  hit  any  prior  inHuranoe  in  any  other  company, 
nnleaa   the   asHcnt  of  the  appellanta  ahoald  appear  in 
the  policy  of  inHurance  or  ondorMed  thereon,  nor  if  any 
anbReqnent  inH^rauc<Y  ahoald   bo   effected  in  any  other 
company,  unlcaa  the  appellanta  Hhould  aaaent  thereto  by 
writing,  aignod  by  their  <;hiof  agents. 

That  a  anbaeqaent  insurance  wm  ofTected  on  the  pro> 
perty  so  sold  on  the  27th  Novemlx^r,  1380,  with  the  Hart* 
ford  Insurant  Company  ^f  Hartford,  on  tho  2tth  of 
November,  for  the  sum  of  11200.  ,< 

That  the  appellanta  were  never  notified  of  this  snbsO' 
quont   iDSurauce,  and  never  assented  to  the  same,  and 
were  not  liable  for  any  loss  which  the  respondent  may 
have  suffered  or  pretended  to  have  suffered. 

The  Court  below  maintained  the  action  by  the  follow- 
ing judgment  :-^  ,.;■■■'.■     ^N   r  .  :''*^\v^'-iV^,  ■   /■;',  fe- -■. 
'•  La  Cour,  etc......  v.s  , 

"  Considirant  que  dans  son  action  le  deiiiancletir  alldgno 
avoir  vendu  le  10  uovembre  1886,  au  nomm6  Narciase 
Eacine,  les  immeubles  d^sign^s  dans  aa  d6claration  pour 
1700,  avec  int^rdt  ik  sept  par  cent,  av^c  privilege  et  hypo- 
thdque  sp^cii^e  de  vendeur,  et  que  le  dit  Racine  pour 
8Aret6  du  remboursement  de  cette  ortonce  s'est  oblige 
d'assurer  et  de  tenir  assur^ea  les  Htiaaes  oonstruites  sur 
les  dit  immeubles,  et  de  transporter  la  police  d'ASsurancc 
au  demandeur ; 

"tJonaid^rant  que  le  dit  Racing  a'est  reconni)  endett6 
Rivera  [le  demandeuF  d^tme  auti9  somme~de~|800  et 
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inMr«t  A  ««pt  p«T  cent,  par  aoie  poritnt  tiypoth^nn  tor       ■•• 
l«fl  ditt  immaitbleM  en  dat«  du  6  avril  lb8«,  et  n'««t  oblige.    ^^ijX' 
d«  faire  aMtiror  et  de  tranoportur   la  police  d'aaatirancM,     Hwfi» 
ponr  ootto  derni^re  lomiiK!!  au  demandeur ;  que  le  dii^ 
Kacinn  vii  atMuinpliMcmunt  d«H  obligatioiia  par  lai  con-  .       , 
irtu.tiviH  dttim  Urn  dflux  Acim  pr6(it^  a  fait  aiiflnror  los  dittm 
bAtiiiiM9H  par  la  compagiiiu  d^feuduresHM  un  vortu  de  aa    '  ' 
police  No.  ^206,728  en  date  du  8  novembro  1886,  «t  a  ..  .     , 
Itipttlfi  que  la  perte,  all  y  en  avail,  aeriiit  |^yable  A  H.  V.  ~       ~~ 
[v>/£[*rHa,  le  demandeur;  que  lea  bAtissea  .aaisur^ea  ont  H6 
entiirement  d^truitea  par  le  feu,  le  7  de  Janvier  1897,- 
uioins  lea  fondatio^ia  en  pierre ;  que  lea  bfttiaaea  aveo  \m 
propri6t6  valaient  alora  $2,400 ;   que  le  demandeur  * 
fourni  au  moina  ^ixante  joura  avaut  la  date  do  aa  pour-  j  " 
•nite  preuve  k  la  dite  compagnie  d^fendereaae  de  la  perte 
aubie  k  cauae  de  I'incendie  en  queation  ;  que  la  or^ance 
du  demandeur  en  capital  et  int6r(^t  au  ler  Kvrier  1887, 
•tait  de  |1,086,  qu'il  a  r6clam6e  par  protdt  notari6  ava&t 
Tabtiou  et  qu'il  reclame  encQre ;  4         '    j 

"  Oonaid^rant  que  la  compagnie  ddfondoresao  plaido  '^ 
qa'elle  a  aaanr6  par  sa  dite  police  la  propri6t6  de  Narciaae 
Bacino,  avoo  convention  que  la  perte  6prouv6e  par  lo  dit 
Racine  serait  payable  au  demandeur,  mais  que  Kacine 
n'a  6prouv6  aucune  perte  par  Tincendie  en  question  et 
n'a  fait  aucune  reclamation  ;  qu'une  des  conditiona  de  la 
dite  police  £tait  que  ai  la  propri6t6  6tait  transport^  sana 
la  penniaaion  de  la  ddfenderesae  ^crite  sur  la  dite  police, 
celle-ci  deyiendrait  nuUe  ;  que  par  acte  de  vente  du  7  de 
novembre  1886,  dey ant  Doupet,  notaire,  Narciaae  Racine 
»yait  yendu  la  propri6t6  en  queation  pour  #2,828  k  Dame 
Mary  Scott  Heron,  dpotnfde  Charles  Gowans,  dont  $1,828 
ont  6t6  payees  comwMn*(m  le  reste,  $1,000,  a  £t6  stipule' 
payable  au  demandeiii;,;^  execution  des  pbligations  que 
Baoine  avait  contraot^Mau' profit  du  demandeur  par  lea 
deux  actes  pr6cit6i;  '       ;  • 

'*  Obnsid^rant  que  la  d^fenderesae  plaide  (encore  que  la 
dite  Dome  M.  S.  Heron  a  fait  assurer  lea  dites  b&tisses,  ' 
— p<Htr-*te!n  btoefioe  <m  oditti  du  4em»ttdtrttfr»»-g*g**t^ 
$|l4p)  dans  la  oompagui^  d'assarance  de  Hartford,  sansi 
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MOJMTRBAL,  law  RttPOBTS. 


avis  a  la  d^feiiiidoresse  do  cette  seconde  aasnrahoe,  oe-  qui 
6tait  contraire  aux  uonditions  de  la  dite  police  et  la  ren-\ 
dait  nulle; 

"  Consid^rant  qu'il  appert  a  la  face  de  la,  dite  police 
qu'elle  n'efait  originairement  pai^able  au  demandeitr  que 
jusqu'a  concurrence  de  la  somme  de  liJ^SO,  et  que  pins 

»  tard  par  uhe  modification,  apj>arai88ant  AUetslivS^ur  la  faco. 
•^e  la.  police,  la  pertefut  faite  payabla  sans  restriction  a 
H.  V.  Harris,  le  domaudeur :  v^    "^  ' 

-^il\^' Co'nsiderant  que  U  dfefepderesse  a 'du  avoir  ^nnais^- 
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sance  de  la  nature  e^4e  r^teudue  4||l drdii, du demandeur,  .■  . 
puis^nyleaconsena:•ii^^aa|^nleater;Ie  montant  payable 
au    demandeur   en  ^  proportion    de    raugmentatioa   de   . 
I'interdt  de  celui-ci  apjes  4%'  date  de  la  police ; 
^     ^"  Qoufiiid^rant  %'il  est  prouvfi  qqie  kt  perto  Acausee  par  "'  'I 
Tinceudie  du  7  d©  Janvier  1^8t,  aux  bAtisseip  assurfies  est 
d'au  moins<^|l,5^p;    que  la  d£fendere9|e  n'a  pas  ni6« 
sp6cialeihent  rstendue  de  la-aerte^'ni  la^i^gularitg  de  la  .- 
reclamation  produite  par  le  jdemandetir.Mmaiarique  sa  conif^-  • 
"testatione^l  fdndi6e  stit  ce  qu*elle  prSt^nd  quei'lejieman- 
/^d^OLr  n'a  aucun  droit  de  rec«rtvrer  en  vertu  du  ^ntrat 

d'^Burance  mentionn^  dans  la  d^laration  et .  dans.4%L;; 
'"'dwenises;      ,  *'        '  -•.v    -- 

"  Gott&id#rtot  que  le  jng^iqi^nt  pronpnsc6  par  la  Cbui: 
du  Banc  d§  la  Heine,  en  appel,  le  20  d6cembr|^jl879  dans 
la. cause <d^  Black^Sf  at.  ^  Thg  National  Im^ance  Company, 
^4  L.'CT  J.  66,  doit  guider  cette  Cour^ans  rappr^iation    '" 
des  points  %tx   contention, 'et. que  la,  ddfenderesse  en. 
acpeptant  I'obligatidn  -de  payer  le  montant  as8ur4v  an 
de^nlandeur  actuel  en  cas  de  pej^te  par  le  feu,'ra  con6idi§it<6 
comme  4tant,  de  fait,  rassn4|ir,et  que  lesactes  subs^quents 
de  Racine  etdesessucce$8eurs'n*«^^|^'aff3cterles  droits 
'  du  demandeur,  au^  que  celui-ci  i  pfbtLV^  les  faiiEs  n6c»» 
ir^s   au   soutien    de    sa   demande   ^nJlant    qne    la 
enderessp  n'a  pas  ^tabli  pes  defenses :      V 
La  pour  renyoie^  les  .dites  defifases,  et  eondamnie  la 

e  a  p^yer  au  demande«r!f^j^te'  somme  de^ 

|1»086,  ave64nt6r6t^etc."       >       r^-J,  M  :       "\         .   \ 
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4/ff  '  "         ' 

Nov.  19, 1888.]  '  ,       •    .   - 

/.C.  i?(ri//cm,  Q.C.,  for  the  appellants  :-7 
''    In  accordance  Viritji  the  terms  gf  the  condition,  firstly 
pleaded,  the^  policy  became  absolutely  void  upon  the  sale 
•  x>f  the  property  by  Racine  to  Dame  Heron  wiSoat  thet- 
written  permission  of  the  company.    The  wording  of  the  - 
condition  is  as  follows  :—^  ♦    .  1 

"If  the  property  insured  is  assigned  without  a  written, 
''permission  endorsed  hereon  by  an  agent  of  the  company 
^^^duly  authorized  for  such  purpose,  the  policy  shall  theye- 
"by  become . vpid,  but  this  condition  does  not  apply  to 
"  change  of  title  by  succession,  or  by  the  operation  of  the 
^'law,  pr  by  ireason  of  death."  , 

Nothing,  could  be  more  explicit.     The  property  was 
sold  27th  November,  1886,  by  Racine  to  Dadae  Heron- 
She  paid  #1,828  in  cash,  and  undertook  to  pay  the '^1,000 
■X  owing  to  Harris  under  th^  two  obligations,  in  his  favour, 
;  to  the  acquittal  of  Racine„and  actually  'did  pay  two  in* 
8talm«nts  of  interest,  aUd  napreover  insured  Uie  -property 
^rh<^  own.  benefit.  ;        '    ;^      * 

Tmktvfo  conditions  of  the  policj^^pleaded^by  the  appel- 
lants in  their  secpni*pl(»a  are  eq;daUy  clear  and  explicit 
in;their  terms  :—■     « 

■/ft,*  ■■  ■'  ^'" .  -  •  i-  '■'■  ■;  t  **         ■,'        ,*■ 

^  '  12»— "  Proof-  of  ^los^  must  be  uiiade  Bjr  the  injured, 
.  "although  tb&  loss  b%  payable  to  a  third^party." 

lt.^«-"  The  JoM  jhftU  not  be  payable  until  sixty  .days 
'"After  completion  :pf  the  proofs'oyj^s,  unless' otherwise 
"  providwl  by  statute  or  the  %ree|a^ent  ^yf  the  parties."  • 

BacilQke  was  the/ person  insured,  and  Halrris  was  ;the 
Pl^rson  to  whom  the  amount  of  the^oss,  if  i^q^y,  was  pay- 
^LaWer*-  Racine  made  no  claim''''knd  fuirnished  no  "proof  of 
^ioa|,,for  the  best'jof  alj^reasoni^  n^mely^  that  he  had  suf- 
fered jii^e.  '^ 

The.  condition  of  the  policy  "thii^ly  pleaded,  is  as 
follows : — 
•'(The  compafliy  is  not  liable  forloss  if  there  is  any  prior 
iil|UTance  in  any  other  company,  i)^le«u3  the  company's 
jfiesent  thereto  appears  herein  or  is  endorsed;  hereon,  nor 
IfejMiy^ inbaeqtteat  iBaiMr»^|||;f*iiji.  gglaoted  in  ftny  othtap^ 
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■(At 
"  company,  anlesB  and  until  the  cpmpatiy  assents  thereto' 

"  by  writing  sigued  by  the  duly  authoriized  chief  agents." 
The  subsequent  insarance  with  the  Hartford  Inisurancc 
Company  is  proved  by  the  evidence  pf  Mr.  Gowans.  If 
the  respondent  pretends  that  the  policy  in  the  National 
Company  was  in  force  at  the  time  of  the  fire,  notwith- 
standing the  sale  to  Dame  Heron,  then  he  is  responsible 
for  this  second  insurance,  of  which  he  should  have  given 
notice  as  required  by  the  policy.  The  second  insurance^^ 
wa^not  notified  to  the  company,  and  was  not  consented  ; 
to,  and  consequently  under  this  condition^pf  the  policy, 
iihe  appellants  cannot  be  held  liable  for  the  loss.    In  this 

^  connection  we  have  the  evidence  of  Mr.  Bourne,  the 
•  agent  of  the  company,  who  says  that' he  would  not  have 
consented  to  another  insurance  of  |1,200.  The  reason  is 
apparent.  ,  If  the  two  msurances  had  existed  they  would  , 
have  amounted  to  $2,400  on  buildings  which,  apcordiug 
to  the  evidence,  were  at  the  outside  valued  at  $l,t60. 
The  judgment  appealed  from,  assume  that  the  com- 
'  pany  were  fully  aware  of  the  nature  and  extent  of  Harris' 
rights.  There  is  not  a  tittle  of  evidence  ^to  shaw  this. 
On  the  contrary  it  is  proved  that  the  company  d!ealt,pnly 
with  Racine  the  assured.  He  applied  for  the  policy, and 
h^  paid  the  premium.  The  respondent  made  no  attempt' 
to  prove  that  the  company  had  any  knowledge,  prior  to 
the  occurrence  of  the  ftre,  as  to  what  Hariris'  interest  was. 
It  is  iiot  disclosed  in  the  policy  in  any  way  nor  is  there 
t^he  slightest  evidence  anywhere  toindicate  what  it. was. 

"^    The  judgment  •  alsovassumes  that  the  (:fompahy  cbn- 

-sidered  Harris  as  the  assjured,  notwithsttKnding  the  terms 

of  the  policy  and  the  en  ire  absence  of  proof  to  that  effect, 

*  and  assimilated  the  case  tofnat  of  Black  Sf  The  National 
Insurance  Co.  (24  L.  C.J '65)  upon  which  the  respondent 

^  solely  relied.  The  appeUants  submit  that 'the  present 
case  is  totally  different  frpip, the  .Black  case.  In  that  case 
•it  wa3  held  that  where  the  insurance  was 'made^|^y able 
40  mortgi^ees  as  such,  the  policy  would  not  be  vwHedvas 
against    the    mbrtgailles,    by,  tt    subsequent  insurance 


eJTeuted  in  the  name  of  the  debtor  by  other  creditorgrti^ 
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mortgf^ees  being  ignorant  of  thfi  second  policy.  In  thq 
Black  case  the  proofs  of  loss  were  made  by  the  debtors 
who  were  the  assured,  andthey  also  joined  in  the  acCion. 
The  only  point  raised  in '  this  connection  wa$  that  the 
proofs  were  not  furnished  in  time.  . ' 

In  the  present  case  Hai^ris  was  aware  «of  the  sale  to  • . 
Danie  Heron,  and  actually  reoeiYcd  payment  of*  two  in*  ^  ^ 
stalments  of  interest  npon  his  two  mortgages  from  hei'. 
He  was  also  aware  of  the  second  insurance  in  the  Hart*    "  ^ 

Jord  Insurance  Company,  m  he  mentions  it  in  his  claim.  '    ' 

It  is  submitted :—       >  ■  r; 

1.  That  by  the  sale  of  the  property  without  notice  fo^ 
or  the  consent  of  the  company,  the  policy  was  rendered 

»-j2.  That  even  if  the  policy  cpntinuled  in  force  n<i^with-  * 

standing  the  sale,  it  was  reudered  vo^  by  the  su^bse^i^ent 
insurance  in  the  Hartford  Insurance  'Oompfin,y  ^/frithout 
notice  to  an.d  without  the  consent  of  the  company  appel-  £ 

'laUtS.  »    ;        .;        ■•   '  .  ■        :    tV'     ■'' \,     ^i'.  .-V^-     •■.:^"- 

3.  That  assuip^ing  thepolicy  to  have  cpntiijiued  in  force      ■-'   '-,:■ 
^  Upt'^rithstanding  tli^sale,  and  nojbjBj^iJt^standing.  that  the  • 

second  in$nr^e»e  'was  eflfected*^  fijxon  tlfe  ^ame  Wcfj^Bt^'^ 
without  notic^  and  consent,  still  the  pr^s  oflop^sHouid      4%  ' 
have  been  m^e  by  Racine,  the  assurfeo;  and  "^iioV  claim     -^  ' 
having  ever  IjeBn  made,  ox.  proofs  f umis^d  bl^  hij!i^>  no 
^aim  is  payable  to  the  respoiident.      5;  ^' 

4.  Bacine  suffered  no  lo%  and  cdltSeqJIiientlv  no  sum.  is 
payable  to  the  respondent.  ^^  .^  v,  " 

The  following  authoriticH^,  among' others,  wer^  cited  by # 
appellants  :-r-  , '*  "  ^  ^ 

J^olicy  voidefflfcf  sale  of  property  insiiriBd  without  con-*  ^ 
sent  of  company,  or  by  subsequent  insnraiice  without 
notice  to  and  consent  of  conipany.'    .  •    ,    * 

"One  to  whom  has  be^n  assij^ed,  with  the  consent  of  jl. 
"  the  iiLburers,  all  the  interest  <if  him  to  virhpm  the  policy  ' ' 
^'^is  payable  in  case  of  los^/  is  not  the  afuguee  qf  tUe^ 


5i!^i:-:J^>'' 


.\ 


4 


■"  p<^cy,  and  is  affected  by  uny  sub^eqftient  acts  J>f  the 

"assured."                                 ,                                   ;  '  '       ' 
VftT,,  V  n  «                        (1-       -.         ,          at 
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Hale  V.  Mechanics  Insurance  Co.  6  Gray,  169  (1866). ' 

"  A  mortgagee  of  real  estate,  to  whom  apolicyof  iusur-    " 
"  am;e  thereon,  effecte^  by  the  mortgagor,  iamade  payable 
"  in  cast)  of  loss,  is  not  the  assignee  of  the  pojicyj  and  is 
"  affected  by  subsequent  acts  of  the  assured  in  alienatim^ 
"  the  property  contrary  to  the  terms  of  the  p(^](icy^>         • 

Loring  v.  Manufacturers  Insurance  Co.,  Sw^ray,  28  (1867.) 

*•  It  is  the  parties  insui;ed,  and  not  those  to  whbpa  pa^- 
"  ment  is  to  be  made  that  are  the  parties  bound  by  the 
"  terms  of  the  policy.      A   depignation  of^^aymeht  tof, 
"  mortgagee  is  not  aai  insurance  of  meortgagee's  interest,;, 
"  the  latter  takeeii  it  subject  to  the  conditions  u)n  its  fa<j^?'^  -, 

Continental  mf,f^  Co.   Sf  'Heilman,    Suprenje    Coijrt    of.>:'. 
Illinois,  Insurstnce  Jjaw  Journal,  Yol.  9  (188p),  p.  91.  J^    /-•' 

"  It  is  merely  a  designation  of  the  person  to  whom*  it  is ;  v 
"  to  be  paid,  and  is  not  an  assignment  of  the  policy*  »< 
"  Hence  it  is  the  damage  sustained  by  the  "party  jnsurcd."    ' 
"  and  not  by  the  prfrty  appointed  to  receiye  payment,  that 
"  is  recoverable  from  the  insurers.     Th«  insurance  being    . 
"  upon  the  interest  of  the  insured,  if  he  parts  w|th'  thatA' 
"  interest  before  the  lire,  no  loss  is  sustained  by  him,  and.^  "* 
"  of   course    nolle    is    recoverable    by  his  assignee  .|(iiv  ° 
"  api<ointee.^  y  In  dther  words,  a  policy  made  '  pay^le  to 
■ "  A  in\a8e'9f.l6ss'  is  an  agreement  upon  t^  p^  of  the 
^"linsurer^  tb|rt  A  shall  recover    whatever  tne  perspi 
"  origin?iUy\insured  would  be  eiititled  ib  rescpver  lii  ^tee, 
"  of  losss-'ttis^t  i8,"'il  is  a  Qontingentprder  or  assig^^&ent 
"  of  whtttmay  bpcome  due^under  tlig  contract,  a^  not 
•'  an  absolute  trai^fer  by  -virtue  of  v^fhich;  the  a^^ee 
"  acquires  the  full  rights  of  »n  assignee  of  a  chbseSin 
'•Action."    '  -^  " '■    ^■;  ■     "    '^• 

.  Flanders  on  Fire  InsurancBj  2nd  Ed.,' p.  48|. 
'  C.  ffStephe»s,  fbr^the  respondent":—-    .        '        V 

Th«  *»x\f  points  raised  in  this  ca^e  liave  alref^ly  b^on 
£Qxp»liy  deci4ed  by  this  Court  iti  the  case  of  Bla^^A 
National  Insurance  Co.,  and  this  deciision  ]\a&  been  expressly 
followed  by  th«»  tlburt  below  in  deciding/this  one." 

Thff  T<ypondent  mjA  W  on^  teiffp  j^^Ttnitt'  i^ropffty 
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in  St.  Lamborts^  on  which  were  two  dwelling  hdnses, 
feodntly  erected. 

In  part  payment  of  the  pnr'uhase  price  the  resjion^ent 
looka  mortgage  ojajihe  property  to  the  extent  of  #700, 
the  purclhuser  Rauinc  agreeing  and  undertaking  tp  k^ep 
the  prop^rt^y  insured  to  au  amount  Sufficient  to  cover  the 
m^tgtige  to'respondent.  This  was  done.  The  property 
v^^s  insured  .wi^^the  coiApany  appellant,  for  $1,200, 
"  the  loss,'  if^anyi  to  lji»  ezlmt  ofilOQ,  "payable  to  H.  V. 
Harrigv^  ,  "    ;'-'  ^v  .\  .-  ■ ;.:  •v^''L^L„-^<^^.^ 1  _ 

'.  Afterwards,  Bacine  acknowledged  to  owc>  and  gave  to 

fesiMjndent  a  mortgage  on  the  same  property;  for  the 

further  sum  of  |300,  subject  to  the  same  condition  as  to 

iiisuraiace.    The  policy  already  issued  was  then  made 

payable  to  respondent  for  its  full  amoun44if#l,200,  with 

^the  consent  of  the  company  appellant,  who  struck  out 

/  jthe  restricting  words — "to  the  extent  of  $*700."      The 

fpollcy  was  issued  for  three  years,  and  |#ie  premium  for 

'/  the  entire  term  was  piaid  in  advance.;    It  is  worthy  of 

' '  i^ote  that  the  amount  of  the  poli^yv  |1,2Q0,  almost  exactly 

coyers  the  amount  of  the  two  mortgages  and  interest  for 

the  three  years  the  policy  was  tiiken  bv^,  and  was  no 

doubt  soitinteuded  by  the  parties  to  it. 

Subsequently    to  the  is^^e^  of  the  polipy,  however, 

•   Bacine  jsold  the  property  to  Mrs.  Gowans  fpr.|2,32§,  of 

which  $1,323  was  paid  cash,  and  the  mortg%&  of  Harris . 

assumed  by -the  purchaser  for  the  balance.-   To  cover  h^ 

interest,  or  what  she  had  paid  in  -cash,  Mts.  Glowans,' 

immed^tely  ^^gning  her  deed  of  purchase,  insured 

ilie  proj^rty  ^Plffhe  Hartford  Insurance  Oonlpany  for 

Qn  the  "^i  January,  1886,  fdlowing  Uiese  events,  and 
;While  the  policy  was  still  in  force  and  the  mortgages 
still  unpnid,  the  buildings  Wfire  iifhilj  destroyed  by  jRre, 
Respondent  i  in  mediately  gave  nptice  to  the  copipany. 
Ht»(«(tnaut,  and  filed  wit|i  them  the  statemeiii  <|fd„p9ro$|£i: 
of  loss  required  by  the  terit^  of  tne  |iQll<?yi  all  .^C  w;ln«(^^ 
18  admitted  by  the  rejBp»o|ideB^.>?         '  f-,  ^r,„4  ':'■ 
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The  company,  however;  refused  to  pay^  and  in  defence 
allege  three  thinRB  :—  v^^ 

1.  That  no  notice  was  given  by  ths  assured,  or,  m  other 
word8-«-that  respondent  was  not  the  assared  bo  ae  to  be 
able  ■to  give  a  valid  notice. 

2.  That  after  tliey  isBued  the  policy  in  question,   tjio" 
property  was  transferred  to  anp|her  without^their  con- 
sent. \.  ,-v?lis^ 

8.  That  aft^r  they  issued  the  said  policy ^  thp  propertji, 
wasinsured'an  another  company  with<l^|;their  consent,  g^ 

All  these  points .  mean  the  same  thinr^  vissf  that  tho 
policy  issupdv tdj  protect  Harris,  the  mortgagee,  was 
voided  by  the  subsequent  ^icts  of  Racine.  It  is  not 
necessary  here'to  recite  all  the  arguments  and  authorities 
which  have  from  time  to- time  been  brought  to  bear  on 
this '  question.  iThey  are  all  set  aut  at  length  in  the 
judgment  of  this  Court  in  the  case  oi  Black  8c  The  National 
Assurance  Co.,  24  L.  G.  J.,  p.  65. 
^The  questions  decided  there,  so  fully  cover  this  case 

/that  it  might  be  thought  unnecessary  to  add  anything. 
But  in  the  case  of  Stanton  Sr  lite  Home  Insurance  Co.  ,(^4 
L.  C.  J.,  p.  38),  the  late  Judge  Ramsay  said  (as  to  the  first 
point) :  "  It  is  evident  T^iat  the  party  who  is  to  make  the 
."  statement  (of  loss)  is  the  person  ioho  is  to  benefit  by  the 
"  insurance  dir&itly,  and  that  the  original  insured  is  probably 
"  not  in  a  position  to  make  a  particular  statement  after  f he  fire, 
""  and  is  certainty  not  interested  in  taking  these  proceedings:' 
That  is  precisely  the  case  here.  The  respondent;  the 
mortgagee,  was^from  the  time  the  policy  issued  really  the 
infli:u^  ftn^  not  Racine. 

The  p^%  was  expressly  taken  to  protect  his  mortgage, 
and  froin  tUb  time  it  was*  signed  till  the  property  was 
destroyed^  he  did  nothiiig  tb  affect  orpr^udice  his  rights 

'  in  it.  He  was  no  party  to  the  subsequent  actf  of  Racine, 
and,  as  a  matter  of  fact,  knew  nothing  about  them.  How 
then,  in  law  or  equity,  can  his  rights  l^  affected  by  the 
acts  of  iUcine  ?  ,         ' 

Sliding  in  the  pontion  of  the  assured,  and  being  the 

-^ —        '  ii     ■        t     ^       \        1.   ._i -;._t.l      .>_    imtinmnai    <■» 
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olaiin  und^r  the  policy  in  (question,  he  'made  the  state- 
ment and  observed  the  formalities  jp|iiked  by  the  policy, 
and  is  entitled  to  recover.  ^^ 

The  respondent  also  cite^  EUioU  Sc^atimgl  Int.  Co.,  28 
L.0.J.12. 

Oboss,  J.  Wmj.):-— 

On  the  10th  November,  1896,  JI.  V.  HarHs,  the  now 
respondent,  sold  a  property  to  NatcisAe  Racin^^  retaining 
a  hypothec  thereon  with  privilege  "of  bailleur  demands  for 
$tOO  of  the  price,  Bacine  agreeing  to  k^p  the  property 
insared  td  cover  this  amoant  in  favor  of  Harris.  ]^cine 
thereupon  effected  an  insurance  with  the  now.  appelllmts 
for  three ^ears  to  the  amount  of  |1,200, "  making  the  1S9, 
.  if  any,  as  expressed  in  the  policy,  payable  to  Harris  to  th«>v 
extent  of  ttOO.         '  ^ 

Racine,  afterwards,  on  the  6th  of  April,  1886,  gave 
Harris  a  further  hypothec  oh  the  property^  for  an  addi- 
tional sum  of  1300,  which  he  acknowledged  to  0W9  Harris.      , 
The  original  policy  seems  then  to  have  been  altered  60  as^^^N 
to  make  the  whole  11,200  payable  to  Harris  in  the  evient 
\  of  loss  to  that  amoant.  /] 

\  On  the  2?th  November,  1886,  Racine  sold  the  ptopirty^ 
to  Mary  Scott  He^6n  for  $2,^28,  whereof  $1,828  was  piid 
in  cash  and  the  balance  of  $1,000  w«8,  By'the  conditions 
of  the  sale,  agr^d  '|o  b^  paid  to  Harris  in  discharge  of  „ 
Racing  in  eztii^ction  of  the  two  hypothecs  above  meu- 
tioned,  and  in  accordaiiGe  with  the  two  deeds  betwWii' 
Harris  and  RAcine  constituting  these  hypothecs.        /  - 

Mary  Scott  Heron  subsequently  insured  the  property 
for  #1,200  in  the  kartford  Insurance  Co.\     .,  / 

Harris  brings  th«  s»esent  actioii  by  w&ich  he  claims 
indemnity  to  the  amoant  ^f  his  two  hypothecs  whereof  no 
mention  is  made  in  the  policy,  although  an  equal  amount 
■  is  thereby  made  payable  to  him  by  the  policy.      §■■: 

The  appellants,  the  National  Assurance  Co.  of  Ireland, 
plead  1st.  A  condition  of  their  policy  to  the  effect  that  if 
Uacine  suffered  loss  by  fire,  it  JLhj)uTd  te  paid  to  hia, 
but  that  he,  Bacine,  had  suffered  no  late,  having  soJd  t^ 
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'%ni/  llbat  if  the  property  insured  shonld  be  Mslgned 
without  ihe  Writton  permisHion  of  the  company  being* 
obtained  and  endorsed  on  the  policy,  the-  policy  should 
thereby  become  void  ;  that  Radne,  hajring  nsfiignod  the 
property  to  Mary  Scott  Heron,  the  policy  of  the  «3ompany 
appellants  thereon  was  thercbyi  a\'oidod,  atid  Sjarris,  by 
virtue  of  Rhino's  deed  to  her, 'became  eiiidtl^d  tfl  recover 
from  herth(^  |1,000  which  she^fafd  undertakoii,  t<^p»t; 
him  by  said  deed,  and  she  herseif  had  preyidel  for  her" 
own  indemnity  by  insuriiig  the  property  for  |V,?0O,  of 
whU^h  insurance  the  company* had  received  noHotice, 
which  second  Wadrance,  without  the  cousent  of  the  oopif- 
pany,  rendered  de  policy  of  the  said  National  Iu«arauo^  , 
Op.  of  Ireland,  iheappellamts,  void.  r      i. 

/That  a  further  t^ndition  of  the  poltey  required  IRaciw* 
08  the  assured  t6  i^^ish  proofs  of  loss  withiy-*ixty  days 
after  the  fire,  and  uWil  «nch  proofs  w^re  famished,  the 
loss  should  not  bp  payable  that  Racine,  the  insured,  had 
furnished  no  proofs  of  loss  whatever,  consequently  no  lou 
could  be  payable  to  him. 

The  que'stiona  rsMed  are  therefore,  Isl .  Did  the  sale  by 
Racine  to  Mary  Scott  Heron  avbid  the  polky  ?* 

2ild.  Did  the  subsequent  insurance  by  Mary  Scott  Henm 

, avoid  the  policy?  1  ,;•  .    .  "  v^ 

-  8rd.  Were  the  prelii^ittAry  proofe  furtoished  by  Harris, 

a  compliance  with  t^o  condition  of  the  polic^y,  requiring 

sucl^  proofs  from  thfe  a8«ure4  »  should  they,  have  been 

iarnished  l^  !H»cii*®  »^*  *     .'       *'■  "^:     ^^ 

'After  the  ,|tfnple  discussiiMr  of  these  points  in  the  elabo- 
rate judgmt-nt  of  this  CouH  in  the  case  of  Black  v.. The 
National  Im»nrmce-Co.,  24  L.  0.  J.,  p.  64,,  it  would  seem 
waste  of  tame  to  tra^l  through  the  series  of  contradicto^ 
deciaions-tKei*'  cited,  and  which  thi?  history  of  tlfese  coin- 
te^verted  poiafe  affords  I  thyik,  however,  that  an  ififer- 
4uce"'pi,ay  W^rawn*  from  the  decisions  on  this  rdub|ect, 
as'weltas  from  the  application  of  the  principlc^<*f  law 
totljjs  fiarticular  case,  whi«h  aay,  help  to  arrive  at  a  de- 
cision moare  or  Jess  fiaitisfactory. 
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i!a80of^/acArttf/.v/5fA«iVii/»oiia/,Vetit  differ*^  ou  point* 
whioh  teem  to  me  emsntial  lu  3/ac*  v.  21h«'lVa<^»a/, 
the  inHnraiioe  wa«  effected  by  the  owner  of  the  pfo|>erty, 
and  the  indemnity  tHotle  payable  to  J.  and  H.Blqck  aiwufrt- 
gagts  to  the  esctent  of  their  Maim.  In  the  present  case  the 
indemnity  is  simply  maae;  payable  to  Harriti  without  any 
ennnoiation  that  Harris  is  a  mortgagee,  or  hati  otherwise 
any  interest  in  the  subject  inanred.  This  distinction  does 
not  seem  to  have  been  treated  as  of  importance  ijdf  the  case- 
ofBUu:kv.  The  National  Insurance  Cb.  However  it  is  one 
point,  and  I  think  a  material  one,  in  which  the  case  of  Btodb 
V.  Tke  National  Inmronce  Co.  differs  from  the  present.  An- 
other point  of  difference,  and  I  think  also  a  material  one, 
iff  that  the  policy  in  the  present  case  contains  a  condition 
which  does  not  appear  to  have  oxist^Ml^in  the  case  of. 
Black  V.  'ne  National  Insurmce  Co.,  that  condition,  being 
that  in  the  eyeut  of  loss  |fiiie  assured  would  furnish  the 
proof  of  l688|  tisually /called  the,4>reMmi"Hary ' proof, 
although  th«»  loss  was  mfide  jiiayable  to  a  third  party. 

A  preliminary  enquiry  to  assiHt  in  the  elucidation  .of 
the  case  seems  to  b<!i*to  decide  who  w^  the  iukured  in 
this  case,  and  what  was  the  subject  iflfted.'  There  is  no 
doubt  as  to  ther|)erson  who  effected  ^elUBurance,  it  was 
Uacine.  Did  he  act  lor  himself  or  for  a  creditor  ?  If  he 
acted  for  a  creditor,  it  wfts  only  the  creditor'i^  insurable , 
interest  that  Was  covered.  Harris  is.not  even  named  as 
a  creditor  in  the  policy.  If  heticted  for  Limself,  he  in-' 
snred  the  property,  and  was  the  jparty  who  could  enfonil^ 
the  conditions  of  the  contract.  It  may  be  said'thatYn 
practice  a  contract  of  insurance  is  an  aleatory  contract 
not  requiring  the  si^ature  of  the  insured,  who  is  pre^ 
Humed  to  have  performed  his  part  of  i^y  the  payment 
oi'the  premium,  and  that  Harris  bjeiBg  napied  in  the 
policy,  had  only  to  Jeidopt  the  contract  to  be  oonsi- 
dered  as  accepting  it  and,  to  be  the  insured,  r  Let  u&  see 
how  this  would  accord  with  the_ provisions  of  thet  Civil 
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''thtil  iniQJnuice  wncl  of  th«  nlatnro  of  «tlie  interest 
'.'  ioBurud.  A  declaration  of  th»  amoant  covered  by  the 
"  iUHuraiicQ,  of  the  atnonni  or  rate  of  the  preminni,  and 
"  of  the  natnre,  commencement  and  dnration  of  the  risk." 

2670.  "  RepreaeutationH  not  contained  in  the  policy  or 
"  made  a  part  of  it,  are  not  admitted  to  control  ita  oou- 
^^jatruction.or  eft'oct." 

8671.  "  The  interest  of  an  inaurer  against  loss  by  fire 
"  may  be  that  of  an  owner,  or  of  a  creditor,  or  any  other 
"  interest  appreciable  in  money  ia  the  thing  insared  ; 
"  InA  the  natttre  of  the  intercut  must  Ite  spwtfiM."  '      ^ 

Harris  is  not  describe^  as  having  any  interest  in  th» 
subject  insared,  but  merely  a^  a  dtUgui  to  receive  the 
money  which  Racine  would  become  entitled  to  in  case 
fipMk  loss.  If  the  company  paid  him,  thpy  were  die- 
charged ;  if  they   infused   to  pay  him,   and  Harris  did 

t.takc  advantage  of  the   delegation,    it    was    Racine 

ho  po|fteH8ed  the  right  of  action  to  enforce  payment. 

have  no  doubt  that  it   was  Racine  and   not  Harris 

ho  was  the  party  insured.  Although  the  remarks 
made  in  the  case  of  Black  et  al.  v.  The  NaHontU  Insurant 
Co.  seem  to  have  covered  this  point,  it  was  not  neces* 
sarily  in  issue  in  that  case,  and  was  therefore  not  a  turn* 
ing  ^int,  but  it  comes  up  squarely  here.  When  Chief 
Juigce  Shaw,  in  the  case  of  Foggy,  Middlesex  M.  F.  I.  Co., 
10  dushing  R.  p.  387,  said  that  a  sale  or  alienation  of  the 
insured  prop^y,  coupled  with  a  transfer  of  the  policy  to 
the  purchaser,  made  with  the  assent  of  the  Insurance 
Ck>mpany,  creates  a  new  and  original  contract  embracing 
all  the  elements  of -an  original  contract  between  the 
assignee  and  the  insurer,  I  think  his  holding  was  dic- 
tated by  good  sense,  and  was  calculated  to  attain  substan- 
tial, justice,  although  it  taiay  have  somewhat  stretched 
equity  to  su^jply  what  was  wanting  of  express  contract, 
but  I  also  give  my'ready  a^ent  to  his  further  holding  in 
that  sase.jthat  a  policy  mi^di^  the  loss  payable  ttf  A.  B. 
stood  on/a  different  footin^and  was  a  mere  contingent 
order  to  |)ay  whjit  would  becpme  due  under  the  policy, 
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delegation  not  act^epted,  and  whit 
'•nd  until  aciiepited  gives  no 

If4hen  Ratline  and  not  H 
the  sale  by  Kat;ine  to  Mary 
avoiding  the  poliujjr  utfecttid 
of  the  stipulation  in  the  polic 
nature  of  the  relations  of  the  pa 
had  ceased  tq  have  an  insurable  in 
thenceforward  be  insured  for  what  was  no  longer  at  his 
risk.  This  is  distinctly  recognised  J>y  Art.  2676  „of  the 
Civil  Code,  '"the  insurancfeis  rendered  vpid  by  the  trans- 
"  fer  of  interestjn  the  obj«Qt  of  ^t  fVom  the  iiiiure4  to  i| 
"  third  person,  unliBss  ftuohtir&nBfer'is  with  the;  cbi^ieut  o|;' 
"  privity  of  the  insurer."  *  ,     "  / 

.The  first  principal  question  involved  in  thi^cwii' being 
thus  disposed  of,  I  proceed  to  the  second:  Did  the  sub- 
sequent insurance  by  Mary  Scott  Heron  avoid  the  policy? 
She  was  the  proprietor^and  could  validly  insure  for  her- 
self, but  the  existence  of^,  her  policy;  was  inconsistent 
with'  a  previous  policy  cbcisting  pn  the  same  subject 
matter ;  unless  she  ha4  itlNQred,  she  wpuldnbt  have  been 

'  protected  by  the  previous  policy,  if. eveij  th«ll  could  have 
been  deemed  valid.    .     ,    '\  '  ».       ► 

^  The  third  question  is  one '  that  Ji^  been  very  much 
debated,  in  the  absence'  of  a^  express  stipulation  on  the 
subject  in  the  p«licy.  It  dbes  not  seem  to  have  been 
much  debated  in  Englan^^,  huyt  has  frequently  come  up 
iii  the  ]||iited  States,  where/he\decisi(ms  seem  to  favour 
the  view  that  the  person  indicated  to  receive  the  indeni 

-^ty  is  not  the  in8ured,/and  therefo^e"^eV  no^  the  party 
who  is  to  furnish  ll^e/preliminary  proofs;  nevertheless  it^ 
has  been  held,  and  Lthihk  with  reason,  that  either  partj^ 

,  may  n^kex-these  iiroefs.  I  tl^ihk  this  is  justified  on  ijne 
princij^le  tjiat »  d^t  may  be  acquitted  by  other  than  the 
debtor,  unless  ther?  should  be^  something  special  or  per- 
sonal in  the"  ii/fotrmation  the  insurance  company  should 

'*;beientitled  to.   The  decisions  oii^  this  point  are  collected 
ai;(d  may  b/found  in  I^Tood's  Treatise  on  the  law  of  fiire 
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iifBurance,  p.  698,  sec.  418  ;  but  the  present  case  is  taken 
out  of  the  difficulty  by  the  express  provision  in  the  policy 
to  the  effijct  that  this  proof  is  to  be  furnished  hsf  the 
insured,  not  by  the  party  to  whom  the  money  is  ma4e 
payable,  and  it  is  clearly  indicated  by  the  policy  that^ 
they  are  different  persons^  I  can  see  no  reason  why  this 
should  not  be  consideried  a  valid  condition  entitling  the 
insurers  to  proof  made  1)y  the  insured;  being  thus  made 
a  matter  of  convention  it  follows  that  the  insurers  were 
entitled  to  its  fulfilment.  I  have  therefore  to  conclude 
that  the  furnishing  by  Harris  of  the  proofs  in  this  case 
was  not  a  compliance  with  the  condition  of  the  policy 
in  question  ;  therefore  the  objection  is  well  taken,  and  on 
'  this  point  alone  the  plaintiff  should  fail.  See  also  Bun- 
yon's  Law  of  Fire  Insurance,  p.  It,  Clement'^  Dig.  of 
Insurance  cafies,  vol.  2,  p.  403,  ^  2,  p.  258,  §  33,  37. 

I  have  so  far  referred  to  i^lnglish  an^  American  author- 
ities, and  consider  myself  justified  in  so  doing  from  the 
fact  that  our  law  of  insurance  as  contained  in  the  Civil 
CJode  is  based  upon  the  English,  not  the  French  law. 

I  think,  however,  that  in  all  essential  points  involved 
in  this  case,  the  French  law  is  equally  favorable  for  the 
defence  on  the  points  involved,  and  chiefly  as  to  Bacine 
being  the  insured,  and  the  avoidance  of  the  policy  by  his 
sale  to  Mary  Scott  Heron.  I  quote  C.  G.,  Arts.  2468,  2569, 
:?5'?0,  2571,  2576 ;  Pouget,  Diet,  des  Assurances,  t.  2,  p. 
1108;  Hettier,  Assurances  Terrestres,  p.  809  ;  Delalonde, 
Gontrat  d' Assurances  contre  I'lncendie,  p.  189  ;  Bou- 
dousquie,  pp.  35,  86. 


DoHERTY,  J.,  (also  diss.): — 

The  action  here  is  based  upon  a  policy  of  assurance 
between  the  proprietor  of  the  property  and  the  company. 
There  are  three  essential  conditions  of  the  contraowhich 
^ere  expressly  made  a  part  thereof. 

Ist- — ^That  if  Bacine,  the  assured,  should  dispose  of  or 
sell  that  property  without  the  knowledge  of  the  insurers, 
^the  policy  should  be  null  and  void. 


»f  assurance 
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7    2nd. — Thst-^tl^e  assured  himself  should  make  proof 
even  if  the  loss  should  be  payaliile  to  a  third  party,    jf 

8rd. — ^That  in  the  event  of  subsequent  insniuuce  ^'f^l^* 
out  the  permission  of  the  company,  the  policy  should  oe. 
void. 

It  has  been  held  again  i^nd  again,  in  this  very  room, 
that  a  double  policy  or  a  double  assurance,  without  thei 
knowledge  or  consent  of  the  first  insurers,  renders  the 
policy  null  and  void. 

Here  there  was  a  double  insurance,  so  that  the  property 
not  worth  the  amount  was  insured  for  |2,400  without  the 
knowledge  or  consent  of  the  fitst  insurers,  and  by  the 
jud^ent  of  the  majority  of  the  Court  the  present  holders 
will  receive  more  than  the  value  of  their  property. 
There  was  a  sale  of  the  insured  property  without  the 
consent  of  the  company,  and  there  was  no  proof  by  the 
assured-  I  am  of  opinion  that  in  this  present  action 
'three  valid  conditions  have  been  violated,  and  that  the 
judgnMnt  of  the  Court  should  reverse  that  of  the  Court 

below.    - 

DOBION,  Ch.  J.,  for  the  majority  of  the  Court,  considered 
that  the  principle  which  must  govern  this  case  was  laid 
down  in  Black  4*  National  Ins.  Co.  Harris  was/the  party 
insured  to  the  extent  of  his  interest  ;^  and  biis  position 
could  not  be  affected  by  the  act  of  Racine  in/8ellin||j^tl^d 
property  without  notice  to  the  company,  noy  by  J|^*act. 
of  the  new  proprietor  in  effecting  another  inittT^ce 
without  notice  to  the  original  insurers.  The  ^conditions 
of  the  policy  applUed  to  Harris  only  as  regards  his  own 
acts.  The  acts  of  Racine  could  not  affect  the  policy*  as 
regards  Harris/and  the  acts  of  Harris  could  not  affect  the 
policy  as  r^gitrds  Racine.  The  judgment  w^nld,  there- 
fore, be  conprmed. 

Judgment  confirmed.  /       '; 

Hatton  4"  McfwMMin,  ibr  appellants.  ,^^ ^ 

C.  H.  Stq>hms,  for  respondei^t. 
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MONTREAL  LAW  REPORTa 


November  28,  1889. 
Joram  Domov,  0.  J,,  Cross,  Ohuroh,  Bossfi,  JJ. 

JOSEPH  T.  MAROHESSAULT  es  qual.,     \ 
iPlaintig^inCourtbeiow)A\ 
-  Appellant  ;  ^ 

AND 

F.X.  DURAND,         /"  \ 

{Defendant  in  Court  below), 

Respondent.  , 

tion—Re^stration-^Arts.  80$,  807,  808  C.  C. — Testa- 
meifdary  Executor— Substitution. 

f  HU) :— 1 .  That  tlie  dan  mutuel  d'umfruil  b^ween  fntnre  conaorta,  by  their' 
contract  of  marriafte,  in  favor  of  tlie  Vnrvivor,  is  subject  to  regis- 
tration. \  ' 

2.  A  testamentary  executor,  who  has  fulfllied  the  requirements  of  the 
will,  and  has  left  the  movables  of  ^substitution,  created  thereby,  in 
the  posi^ssion  of  the  tutor  to  the  fnBtituto\(a  m)noi1,  hais  no  action- 

<^  against  the ;luior,  upon  the  death  of  the  t&ayjj^within  a  year  and  a 
day  from  the  death  of  tl^e  testator,  to  d^B^te  these  effects  for 
distributicin  among  the  substitutes,— ffif||K  being  bound  to  ac- 
count only  to  the  substitutes  or  toihe  cyiilkto^tbe  substitution. 

Appeal  from  a  judgment  of  the  Court  of  Review, 
Montreal,  ireveMing  .a  judgment  of  the  Superiotr  Court, 
district  olr  St.  Francis,  &tx^  dismissing  the  ap|>ellant's 
action. 

The  judgment  o/the  Superior  Court  was  as  follow^s:—- 
"  La  Cour,  etc. 

"  Consid^rantijue  le  demandeur,  en  sa  quality  d'ex6cu- 
teur  testamenta/rW  de  feue  Ad6le  Marchessault,  qui  6tait 
rSpouse,  sdpar6<^  de  biens  du  d^fendeur,  et  qui. est  morto 
au  mois  d'aout  1885,  apprtS  la  pr§sente  action,  potir  obf- 
tenir  la  possession  des  deniers  et  meubles  ci-apr^s  meri- 
tionnfis,  et  que  le  d6fendeur  d6tient,  afin  de  pouvoir  fes 
remettre  auz  l^gataires  qui  y  oni  droit,  et  auxqu^Is  i 
(gtaient  rev^rsibles  d'apres  un6  disposition  du^testament, 
dans  Ifrcas  ou  Albert  Durand,  fils  mineurd^  la  testatrice, 
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et  qn'elle  avail  fait  son  DM'ataire  an  premiei  degr6,  d6o^-       i^o- 

derail  avant  I'ftge  de  iQ9jom§,  d^c^s  qui  tsst  arriv6  pen  de  MwohwMuu 

mois  aprds  la  mort  du  la  m^re.  t;t  moins  d*nne  anii^q  aprds     '>*>nad. 

la  naissanue  de  Tenfiiint ;  a  qtipi  le  d^fendeuit  a  plaids, 

entre  autres  choses,  <]no  le  deimiiidear  ne  pen!  avoir  la 

possession  des  biens  l<6ga6s  j^ans  aVdir  fait  invenuure ;  que 

lui,  d^fendenr,  est  d'iaprds  n^e  douabion  mntuelld  d'osu- 

frnit,  faite  en  son  contrat  de  mariage  avec  la  defuntu, 

nsufruitier  de  ces  biens  et  commo  tel  il  Vdroit  d'eik  rete- 

nir   possession;  que,  dut-il  |tre  tenu  deles  rendr&  il  a 

droit  d'ofirir  et  de  faire  valoii  on  compensauon  les  diWor^ 

ses  sommeS' payees  par  lai,  p<mr  la  suucession  de  la  telta* 

trice,  ainsi  qne  i)0ur  celle  du  mineur ;  que  le  deiiEumde\ir 

avait  d6ja  ex6cut6  le  te8tament,\pt  que  ses  JOonctions\d'e 

6cutenr  testamentaire  avaient,  pkr  ce  fait,  pfis  fin ; 

"  Gonsid^rant,  qa'k ,  part  que  1^6fendear  n'esl  pas  r 
cevable  ^.opposer  au  demandeur\e  d6f(ra|:  d'inventaire, 
sans  d^montrer  qn'il  ait  nli  int^rdv^  qnelconque  &  ce  que 
tel  inventaiire  fat  fjlit  par  le  demffindeur,  il  est  certain 
W'im  inventaite  ayant  6t6  fait,  un  nbis  aprds  la  mort  de 
m  testatrice,  de  tons  les  biens  ddlaiss&i  par  elle^  acte-pro* 
dqite  pass^  devant  J.  B.  Oendreau,  notinre,  le  9  septembre 
18$5,  h  la  requite  du  d6fe^dear  lui-meme,  av^c  le  con- 
coii|rB  du  demandenr  et  de  toutes  les  uutre?  personnes 
int6^es86es,  il  6tait  inntil^  d'en  faire  un  nitre ; 

"  Oonsid^rant  que  le  ddfendeur  n'est  pw  us^ifruitier  des 
biens  de  la^  testatrice,  parce  qne  la  donatioin  mntaelle 
d'usufrnit  que  comporte  le  contrat  de  mariage  est  demeur6e 
sans^  efiet  par  suite  du  d6faut  d'enregistrenient  de  ce  con- 
trat en  temp6  nt|le,  renregistrement  n'en  WiUit  6t6  fait 
que  quiitre  mois  aprds  la  mort  de  I'gpouse,  d^cds  survenu 


plus  d'nhe  ann^e  apres  la  c6l6bTation  du  mi 
SOtdu  Code  Civil,  $2; 

"  Consid^rant  que  le  d^ces  dn  minenr  lAlbc 
etant  survenu  avant  Texpiration  de  I'an  et 
m«9#v^la  te8tatiioer4&tl«mandeiir«vait  droit 
Ik  partie  dn  testament  qui  a  pris  effet  par  suite 
cds,  quand  xattme  il  aurait  termini  antfoienremei 
cation  de  I'antre  partie  dn  testament,  le  dem^ndei 
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im.       intonitfe  sou  autioh  dans  k>  dC-lai  de  I'an  et  jour  dn  d^coe 
M.roh»mit  <iy  la  teBtutrice,  lo  dfefendeur  est  mal  fond6  daus  la  defonso 
uno  .     qjj.|j  jjjjgy  g^^j.  ^^  ^.j^^j.^  ^^  pr6toudant  que  le  demandenr 
u'aureit  plus  la  suisiue  des  biens  I6gu68 ;       . 

"  Considdraut  que  le  d6iendour  a  raison  de  dire,  qn'ayant 
payu  divers  moutauts  d'argent  dus  par  la  snccussion  de  lu 
dC'I'unte,  il  a  droit  d'en  reteuir  la  somme  surles  deniers 
qu'il  a  on  mains,  appartenaut  j\  la  dite  succession,  ces 
montants  6tant  codx  port^s  en  Tinvetitai^e,  ainsi  qu'il 
suit:-  ,  ,  .-/        r      • 

Frais  fun^raires .^f.^.  ....     |5t.00 

Frais  de  derniere  maladie \S^.... 10.00 

Frais  de  verification  ,du  t5>9tament... ^  16.00 

•    Frais  d'inventaire 28.00 

k  quoi  il  convient  d'ajouter  le  compte  du  m6- 
decin  qui  a  trait6  la  d6funte,  oniis  dans  I'iu- 
ventaire,  mais  auquel  le  demaudeur  ne  pent  -' 

objecter,  puisque  c'est  lui-mdme  qui  est  ce 
mddecin  et  qu'il  est  prouv6  qu'il  a  6t6  pay6 
^|)aT  le  dSfendenr,  soit 18.75 

ce  quv'forme  la' somme  de....... 1128.^6 

que  le  d6fendetir  a  droit  de  retenir  sur  les  deniers  qu'il  a 

•    en  maiq^    appartenaut  ^  la  succession,   le   surplus  du 

compte  que  le  d^fendeur  a  produit,  pour  frais  fun6rairc8 

et  de  derniere  maladie  de  la  testatrice,  et  dont  le  total,  y 

compris  le  montant  de  #126.75,  ci-dessus  allou6,  est  de 

1141.68,  6tant  retranchg  en  autanique  Titem  de  |7.80  que 

i,son  frSrQ;  dit  avoir  pay6  pour  les  remddes,  n'est  pas  appuyS 

d'uner*^teuve  suffisante,  rien  ne  prouvant  que  ces  remddes 

V      I       aient  6t6  de  fait  pl&inr  la  malade,  et  que  I'ltem  de  $16  pour 

la  garde-malade,  k  part  qu'il  n'est  pas  appuy6  de  la  nieil- 

leure  preuve jpossible,  est  d6j4  convert  par  I'entrSe  faite  h 

rinyentaire^^r  le  d^fendenr,  de  |10  pour  frais  de  der- 

nidre  maladie,  et  par  lequel  le  defendenr  est  li6 ; 

"  Oonsiddrant  que  le  d^fendenr  aen  mains,  appartenaut 
.  h .  la  dite  succession  testamentaire,  appartenaut  k  la  dite 
Addle  Marchessault,  en  argent,  capital  et  int^r^ir  calcnl6 . 
^  an  jour  de  rinventaire,  le  9  septembre  1886,  provenant  de 


\ 
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ce  qui  lai  venait  de  son  pirc  on  de  sa  famille,  ainsi  que 
port6  an  contrat  de  m^riajD^e,  une  soinmo  do  |150  do  oapi- 
°lal,  de  |18  d'intdrM,  soit  #168,  de  laquelle  somme  il  tant 
'  dMnire  cello  snsdito  de  $128.75,  qnc  lo  dSfendeur  a  dSjii 
valablemont  pay6o,  en  sorto  ^u'il  Ini  resto  k  remettre,  de 
(io  chef,  la  sonune  de  $39.25,  alveo  iut^rdt  du  9  jAtembru 
1885;  -..,'.,  ▼ 

*•  Gonsid^ran^jqin'itii'y  '^  pas  lieu  d'admettre  en  compen* 
satioirce  qne  le  ddfendoHT  pent  avoir  pay6  pour  son  fils, 
le  mirienr  Alfred  Dnrand,  dont  la  succession  n'a  rien  ab- 
\^  iorbd  ^b«  biens  de  sa  more,  pnisque,  d'aptds  le  testament 
de  cetto  dernidre,  le  ddods  du  djt  Albert  Durand  venant 
•avant  sa  majority,  tout  ce  qn'elle  Ini  avait  I6gu6  retonr- 
naiiainsi  qn'elle  en  avait  4ispo86,  c'est  commesi  lo  mineur 
n'on  avait  jamais  h^ritS ; 

"  Oonsiderant  qne  les  objets  qne  le  demandenr  ds-qnal- 
it6  a  droit  de<r6cltftner  en  nature,  sont  les  suivants,  et  qije 
leur  valenr,  telle  que  constat^e  4>ar  la  prenve,  en  adop- 
tant  une  moyenne  entre  les  Evaluations  trop  dlevEes  d'un 
c6t6  et  trop  basses  de  Tantre,  est  ain^i  qu'il  suit : — 

'  Une  inontre en  or,  valaiat . . . . . $20.00 

Une  rhatne  en  orr  Vslant . . .  ■  ■ .' 30.00      ^'  ■■' 

^  VingWiaatre  pairea  de  bas  de  laine,'  vulant ^OiOO 

Un  lit  garni,  valant %.00 

Six  pairea  dedrapsdeflanelle,  valant; 20.00 

Troia  drape  de  toile,  valant 5.00 

Une  couverte  de  laine,  valant <...... 2.00 

%-  Un  bouquet  de  cire  soua  globe,  valant 6.00 

"■■"    ^  '     Deux  perBonnages  en  cire  sous  globe,  valant...... .       6.00 

Formant  une  valeor  totale  de . . .  .^ $122.00 

"Gondamne  le  d6fendeur  h  payer  an  demandenr,  es-^ 
quality,  la  dite  somme  de  |89.25,  avee  int6r6t,  etc.,  et  k 
rendre  et  remettre  les  menbles  et  effets  ci-debsus  6numer6i^ 
an  demandenr  sons  qninze  jours  de  la  da|e  du  present 
jngement.  Bt  fante  par  lui  de  ce  faire  da&s  ce  d61ai,  le 
condamne  k  e^  payer  la  valenr  au  dit  demandenr,  savoir : 
la  dite  somme  de  $122,  aveo  int6r6t,  etc.,  le  dit  d^fendenr 
so  lib^rant  en  remettant,  soit  chaque  objet  en  nature  et  en 
ordre,  tel  qu'il  I'a  re^Ut  on  la  valour  de  chaque  tel  objet, 
aveo  iutj^rdt  oomme  susdit,  sa^s.  dtre  tenu^  de  payer  le  tout 
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till  urgont,  8'il  arrivait  qu'il  y  ait  qaulqa'ati  oa  qaelques' 
UUH  du  COS  objtils  qu'il  uu  put  rvudro  on  ualare,  et  con- 
damnu .  lo  dit  d61uuduar  aux  dSptiUH  do  I'iaatanco  tax^s 
uompio  dans  aiio  causu  conttistee  ^n  moulant  do  |161.25." 

The  judgmont  of  the  Court  of  jS^view,  Montreal,  March 
81.  1888  (JoHnhon,  JErr^,  Loranoer,  JJ.  ),  was  ok 
follows : —  '  ji- 

"  La  Cour,  apros  avoir  outendu  la  plaidoirie  uoutrsMlic- 
toire  des  avouats  des  parties,  sur  domande  de  revision  du 
jugement  rendu  par  la  Cour  Sui>6rieure  de  St-Fraufois, 
le  19  septeuib re  dernier,  etc. ; 

"Attendu  que  le  deniaudeur,  ex6cutour  testamtintaire  de 
fene  Addle  MarchcBsanlt,  Spouse  du  d6fendenr,  se  pour- 
voit  contre  ce  dernier  pour  lui  rfeclamer  la  remise  d'nne 
somme  de  |150  «t  de  divers  objets  mobiliers,  apparteatfut 
k  la  d^funte,  restis  en  la  possession  du  dit  ddfendeuv^iet 
dont  la  testatrice  a,  par  son  testament  da  16  juillet  1886, 
dispose  en  faveur  de  certains'"' li&gataires  particuliers,  a 
qui  le  demandeur  se  dit  tenn  d'en  faire  la  d61ivrance, 
pour  rex^cntion  des  volont^s^  de  la  testatrice  ; 

"  Attendu,  qu'entre  autres  moyens  par  lui  invoqnSs,  k 
I'encontre  de  cette  demande,'  le  d^fendeur  plftide  sp^*ia- 
lement :  que  par  son  contrat  de  mariage  avecj  la  d6fnnte, 
en  date  du  9  juillet  1884,  il  a  6t6  stipulfe^qn  inutuel  d'u- 
sufruit  de  tous  biens  laiss^s  par  le  preflmjr  mourant,  en 
faveur  du  survivant,  k  sa  caution  juratoirej,  s^^  n'y  avait 
pas  d'enfants  du  dit  mariage,  on  qu'y  en  ^yaat  ils  d6c6- 
dassent  en  ibinoritd ;  qu'an  d6cds  de  la  dite^Addle  Mar-^ 
chessault,  il  y  avait  nn  enfant  vivant  issu  de  cer  mariage, 
mais  qu'il  est  mort  en  novembre  1886  ;  ei  qu^  le  d6fen- 
deuT,  ayant  fait  inventaire  des  biens  laiBS§s  par  sa  dite 
6pouse;  &  droit  d'en  avoir  .jt'^isnfruit,  au^  . J^rlliieis  de  son 
contrat  de  manage,  et  est  fo|i|d6  en  c^jfi§qn^ce  k  les 
garder  en  sa  possession  pour  Tezeroice  deijpn  4n>it ;  - 

"Attendu  que  le  demandeur  soul^^t  aa|[pntraire  que 
lebontrat  de  mariage  susditAn'ay^i  j^w^^n^^ 
du  vivtmt  de  la  dite  Addle  MardiessaonC  Ifliv^^^on  y^^^ 
contenne  ne  peut  6tre  yalablement  invoqu^e  ft  Tenoontre 
des  aoires  ajrant  droit  aux  Mens  donnte  ;  y  ^ 
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•*  Attendu  en  'jiroit :  Quo  le  don  mutuel  d'aHufrnit  n'o«t 
pas  une  donation  propromont  dito,  inaiB  conBtitau  une 
simple  convention  du  mariage  oontenant  avantage  rdtsi- 
proqne  on  favear  des  parties,  et  qai  commo  telle  6ohappe 
k  la  n6cossit6  de  I'enregistremont ; 

"  Attenda  en  conB6<)U(mco  que  lo  d6fendoar  est  fond6  d 
r6clamor  ruBufru^  dos  dits  bicns  BUsmentionu^B ,  do  Bon 
6poas6  d6c6d6e,  et  qu'ayaut  satisfait  aux  obligations  pr6- 
alables  k  lui  impos6es,  il  ne  peat  6tre  d6po8s6d6  des  dits 
biens  si^jets  k  son  droit;  I 

„^1^^Attenda  que  la  Gonr  de  promidre  instance  en  decla- 
rant sans  eifet  lo  droit  r6olam6  par  le  d^fondour,  k  raison 
da  d6faot  d'enregistrement  du  contrat  de  mariage  sas- 
mentionne,  a  fait  ane  faasse  application  de  I'article  80*7 
dn  Code  Civil ;  n 

"Gasse  et  annale  le  dit  jagement  da  19  septeinbre 
1887,  et  proc6dant  k  rendrecelai  qae  la  Ooar  de  premiere 
instance  aarait  d^  rendre,  inaintient  pour  aatant  la  pre- 
midre  exception  du  d6fendear,  declare  ce  dernier  en  droit 
de  r^clamfer  I'asdfrait  des  biens  de  sa  d^faijite  6poase, 
Addle  Marchessaalt,  et  par  saite  fondS  k  en  garder  et 
retenir  possession,  et,  en  cons6qaence,  renvoie  Taction  da 
demaodear  ds-qaalit6  avec  d^peas.  tant  de  la  Goar  de  pre- 
midre  instance  que  d^  cette  Goar,  distraits,  etc."         Mil 

Panneton,  Q.Cr  (with%im  Lacoste,  Q.C.),  for  the  appe^' 
lant:—  ^ 

Le  jagement  de  la  Goar  Sap^ieare  k  Sherbrooke  a  6t6 
infirmd  poar  la  seale  raison  que  Ton  n'a  pas  consid6r6  la 
donation  mataelle  d'asafrait  par  contrat  de  mariage 
comme  6tant  soamise  k  la  formality  de  renregistrement. 

Examinons  done  cette  qaestion.* 

Axt.  819  da  Code  Civil : 

"  Lea  fatars  6poax  ]>eavent  6galement  pat  lear  contrat 
"de  mariage  se  faire  respectivement  on  I'an  d'eax  &  Taatre, 
"  oa  faire  k  lears  enfants  k  naitre,  pareilles  donation^  de 
"  biens  tant  presents  qu'd  venir,  et  sajettes  aaxmdmes 
"  rdgles,  k  moins  d'exceptions  particalidn>s." 
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liH  donation  en  quvHtion  »u  cotto  cauMo  a  ^'t6  faito  «n 
»"  vertu  d«  «et  artit;le.  ^ 

Art.  807  du  (^ode  Civil : 

"  \a)h  donationH  fnitoN  on  liji^no  dircrte  par  oonttAt  du 
."  niariagu  n«^Hont  uil'ocitfn'H  laotn  d'cnrugiatrt'im'tit,  quant 
"  tk  <;«  qui  tixcudt;  lus  utl'utH  dds  loin  giu6ralo8  de  runni- 
"  giiitrtunmit.  \ 

"  Thutes  autre*  donationH  on  contrat  do  mariago,  m^e 
"  enlre  futurs  ^poux,  «t  m^me  ')  muse  de  mort,  ot  aUHsi. 
"  toutoH  autrcH  donationH  ^m  IJgnu  dinn^te,  domtiurent 
"  BujutleH  k  6tre  enregistrdus  commo  les  dpuations  en  g6- 
"n6ral."  *  . 

La  Oour  do  Revision  a  d6oid6 :  "Que  le  doil  mutuol 
"  d'usufruit  n'ost  pas  une  donation  propreinent  dite,  mais 
"  constituo  une  simple  convention  de  mariage  conten^nt 
"  avantage  rSciproqne  en  favour  des  parties  et  qui  commo 
"  telle  6chappe  k  la  n^cessitd  de  Tenregistrement."  —  Et 
de  Ml  la  Oour  a  conolu  qu'il  y  avait  fausse  application 
dans  le  premier  jugement  de  I'art.  807. 

Ainsi  on  a  6t6  le  caract^re  de  donation  k  cette  stipula- 
tion du  contrat  de  mariage,  parce  quo~Ia  reciprocity  des 
donations  en  fait  disparaitre  la  gratuit6. 

Voici  la  manidre  dont  Pothier  envilsage  ces  donations 
mutuelles  dans  son  traits  ''  Du  Don  Mutuel  entre  Epoux," 
— Edit,  Bugnct,  vol.  7,  pp.  497-8,  No.  180,  dernidre  partie  : 

"  Au  contraire,  lorsqu'un  homme  et  une  femme,  lorsque 
"  deux,  etc.,  se  font  Tun  k  I'autre  un  don  mutuel  en  cas 
"  de  suryie,  il  y  a  lieu  de.pr^sumer  que  la  principale  in- 
"  tention  de  chacnne  "des  parties  en  faisant  ce  don  mutuel 
"  a  6t6  de  faire,  apr^a  sa,  mort,  du  bien  k  Tautre  partie. 
"  C'est  I'affection  r^cipiroque  qu'ellet*  avaient  I'un^  pour 
"  I'autre  qui  les  a  port^es  k  faire  ce  don  mutuel;  il  ren- 
"  ferme  done,  suivant  les  intentions  qu'ont  ones  les  par- 
"  ties,  des  donations  que  chacune  d'elles  a  eu  I'intention 
"  de  faire  Tune  k  I'autre  ^  cas  de  survie.  Qnoiqu'elles 
"soient  mutuelles,  quoiquV^chacund  d^s  parties 're9oive 
''  de  I'autre  -iintant  que  ce  quelle  donne  elle-mdme,  elles 
"  n'en  sont  pas  moins  de^Sritables  donations,  ad  quas  se 
"  jru/km  t^ecHonUms  provocaverunt,  pui^qu'elles  ont  pour 
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"  principe  la  !>ionfaifian(!e,  qai  fait  le  caractire  dos 
"  tiona." 

Bugiiet  lyoatti  on  note :  "  Notru  Codu  no  voit  pat  an 
"oontrat  al6atoiru  dann  d«  paroilleii  di«po«itions,  main 
"  deux  donations ;  co  qui  le  prouve,  c'uat  la  d6fe|iHe  du  lo 
"  fairo  en  un  seal  et  mdmo  aote."  Voir  I^urcnt,  vol.  16, 
p.  841,  No.  807— Vol.  12,  p.  428,  No.  842,  <f»Tni«in*  partio 
de  ce  nam6ro.  Sirey  ot  Gilbert,  art.  1091,  dC'cisious  Nob. 
6  et  t. 

Le  don  mutuel  d'a«ufrait  entre  le  diferideor  intim6  et 
son  6poa8u  est  dans  lea  termea  suivants,  cit^a  da  contrat 
de  manage :  "  Et  pour  la  bonne  amitii  quo  lea  dits  fatarii 
"6poiix  disent  bo  porter  r^ciproqueraent  et  poar  s'en 
"  donner  dea  preuves  6vidente8,  les  deax  6poax  bo  sont 
"  faita  et  se  font  par  cos  pr^sentes  au  snrvivant  dVax  ce 
"  aoceptant  donation  vtagire,  mutaeHe,  6gale  et  r6ciproqoe 
"  do  tbuB  lea  biens  meubloB  et  immoables,  acquets  et  con- 
"qafiiB,  proprcB  et  aatres  biens  gin^ralemont  quelcon- 
."^Ofi's  qui  86  tro,averont  6tre  et  app«rtenir  an  premier 
"mourant  »«  jour  du  d^c^H,  de  qaelqae  natare  qu'ils 
"Boient  et  en  qaelqaes  lieax  qu'ils  soient  sita^B,  pour  le 
"  dit  Buryivant  en  joair  en  usufruit  Ba  vie  dur^t  4  sa 
"  caution  juratoii^;Q^n  faisant  bon  et  loyal  inventaire  et 
"  gardant  viduit6." 

Ainsi,  c'est  la  bonne  amiti6  qui  est  la  consideration  de 
cette  donation  mutuelle.  Elle  a,  done,  pour  nous  servir 
des  termes  de  Pothier,  i^|||||pfincipe  la  bienfaisance  qui 
fait  le  caractdre  des  donalKms. 

Nous  Boumettonti  toutefois  que  m^me  si  4a  donation  en 
question  en  cette  cause  n'est  pas  v^ritablement  une  dona> 
tion  et  si  elle  ne  Test  que  de  nom,  Tarticle  80*7  de  notre 
Code  n'en  requiert  pas  moinsson  enregistrement.  "  Toutea 
"  autres  donations  en  contrat  de  mariage,  mime  entre  futwn 
" ipoux"  dit  cet  article.  Ainsi  tout  be  qui  porte  le  nom 
de  donations,  sans  distiuguer  entre  celles  qui  sont  on^* 
reuses,  r6man6ratoites  ou  mutuell^s,  doit  dtre  enregistr6. 

Mais  la  Oour  de  B^rision  dit :  "  Oe  n'est  qu'une  simple 
"  convention  de  mariage  oontenant  avantage  r^ciproque 
"  en  fayeor  des  jwrties?^    II  nous  semble  qi^e  tout  ce  qUi 
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etit  ^rltdaim  iiu  i'ontmt  cl<<  nmriago  n'oat  tot^jo^n  qa'nn<> 
NJiiipIo  «'(>nv<*ntion  if«  mariiim'.— On  pout  (luaUflor  do  U 
ni^iiiu  fiH'on  tout  ow  qu«  roiUi««nt  uii  t^l  <ontrat.  Noum 
■ouiMPttouM  <|ii(9  lo^hut  do  rnrtU'lti  HOT  «mt  d'inttlhro  m^nio 
CO  qut"  la  (^our  d«  lUyiMion  apiwIU*  uiio  umple  titmven- 
tion  do  mariagu. 

Cet  artiolo  807  out  i\xk  do  la  Contumo  de  P»ris,  *rt.  284, 
(|tti  fwf  lit  <u>nini««  Huit :  ^ 

'  "Uii  dou  mutual  do  m\  no  latiiit,  ainsi  out  siget  i\  di'li- 
"  Vfanoo.  Kt  pour  Atro  valabl««  doit  Atru  insiuu^  dana  Ioh 
"  qnatro  moif  du  jour  du  contrat.  L'iniiinuation  faite  pur 
•Tuu  d'eux.  vaut  jwur  tous  deux.  AprA«  laquello  inni* 
"  nuation  lo  dit  don  mutuol  n'ost  r6vocablo,  sinon  du 
'"  comeutoinont  don  doux  conjointii." 

FerriAw,  Couiumo  4«  Pari^  vol.  8,  p.  1621,  No,  26,  com-^ 
mentant  but  cot  article,  dit :  .  H^ 

"  Qt^oiqnu  lea  donations  mutnolleB  ot  rficiproques  6galop, 
'•  ioit  ontro  uoi^jofntH  par  maritigo  ou  entre  6trangure,  ne 
"  paflHunt  pas  pour  de  v^ritables  donations,  mais  potir  den 
"  contrats  &  titro'  oit6reax,  comme  il  a  6t6  dft  sur  J'art, 
"  280,  ndanmoips  I'ordonnance  de  Monlins,  en  Tart.  68,  et 
"  cet  article  284  de  notre  Ooutnme  los  d^olarent  snjettes 
"&  insinuations." 

Aptds  avoir  donji6  les  raisons  ^<d  cette  disposition  de 
la  loi,  il  continue ;  ,      .  <  '     .    / 

"  II  y  avait  bion  moins  de  raison  d'ordonnerl'insinua; 
"  tion  ,pour  le  don  mntuel  entre»  mari  et  femme  lequel  ne 
"  consisto  que  dans  rusufruit  et  qui  nef  pent  avoir  lieu 
"  au  profit  du  survivant,  sinon  les  de.ttes  payees  sufvant 
"  Tart.  286,  ainsi  il  semblait  qu'il  en  devait  6tre  exempt, 
"  n6anmoins  notre  Ooutume  Tordonue  en  cet  article  284, 
"sur  peine  de  nullit6. — La  raison  est  que  la  donat|^n 
"  d'usufruit  est  snjette  k  ini|innation,  parc^qne  rusnfrtiit 
"fait  partie  de  la  propri6t6  et  determine  considerable- 
"  ment  les  bien^  de  celnf^  qui  ils  appartiennent ;  c'est 
"  poarqnoi  il  a  k\k  j'ug6  k  propos  de  rendre  public  le  don 
"mutnel,  soit  «|u'^l  soit  fait  <par  contrat  de  mariage  et 
".sans  reiour,  ou  pendant  le  marii^e,  bom6  et  lestreint 
"  au  seul  nsufrmt." 


Pi^rii,  «rt.  284, 
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Pothier,  dstis  son  "Traits  d«:N  Donatbus  oiiliv  mn^li^t  ••*•■ 
fomiih^  da  doii  mtttu««l  «ntr«  Kpoux,"  No.  174,  (Humi«tf),  '•*'«hjj-*««w 
vol.  7,  p.  518,  tt«^  dt'iimiidt;,  "  L«  duu  matu«;l  ust-il  Rt\j(*t  tk 
"  U  ronne  ,d«  rinsinu»tion  ?  "  AprAs  avoir  doiin6  !•■ 
rai^oiiM  qui  |>oarraiotit  militer  rQiitr«4  cettu  'n6t!essit^  il 
igoat«  :  "  Notiohstaiit  ch»  raisoiis,  U  Coutume  do  Paris  a 
"  asRi^jutti  t\  riuHinuatioii  Ics  dons  inutiiflH  imtro  mari  ot 
>'  fomtiiti."  II  (iito  I'art.  2H4  plus  haul,  muutioun^,  »t 
ujoa|e  :  "  Ce  n'est  pas  swulotiu>iit  en  la.  Coatumo  de  Paris 
^'qofl  les  donutious  mutuitlK^s  entre  niari  et  fi'inmu' sont 
"  H(\jettes  A  I'insinaatiou."  U  r^pond  ensuite.  auz  objeo- 
tions  qu'il  a  lui-m6mo  I'ormaUtt'N. 

/.  Beaulne  (with  him  tJeqffrioH^  QC),  for  the  retpon* 
dent : — 

On  the  qoestion  of  right  of  action  :  '  • 

Le  demahdcar  ayant  ex6cut6  ies  volont6s  do  la  te«Ca- 
trice  en  r«m>(tant  h  I'eufant  los  hit^ns  qui  Ini  C'taient 
l6gaC*8,  et  s'^tant  dC'saisi  du  cos  AiAmes  biens  pour  los 
romettre  k  I'eufant  Albert,  est-Ce  que  le  demandonr  pent 
eiioore  avoir  la  saiHiuo  ou  plutot  la  possession  de  ces 
mfimes  effbts  pour  les  remettrd  anx  l^gatt^ires  qui  h4ri< 
taiontsons  la  condition  du^^c^s  .de  I'eufant  avtnit  spn^ 
ftge  de  m^j6rit6.?  * 

,  Est-ce  qdp  cette  d^possession  n'a  pas  mis  &n  &  la  pos- 
session vouTuoTparVarticle  918,  0.  O.V  ;,  • 
,  L'intim6  pr6tQnd  I'affirmative  et  malgr6  quHl  ne  trouve 
auoun  texte  an  contraire  ni  assez  eiplicite  pour  trancher 
k  question,  cependadit,  il  sonmet  hurablemei^t  qaolad^- 
possessioii  dn  dewan^eur  en  execution  4n  testament  en 
I'au  et  jour,  qu'aiors  il  ne  pent,  mdme  dans  to  m^me  d6lai 
.  reprendre  la  possession  qa'il  a  abandoiui^d.  ^^    . 

La  saisine  6tablie  par  Particle  918,  0.  G.,  est  une  fiction 
de  la  loi,  et  la  saisine  dans  son  sens  \6ga\t'eit'ln  possession 
dune  choie.  Four  concilier  la  saisine  de  Pex^cuteur  testa- 
motttiiire  avec  la^saisine  de  Thdritier,  il  faut  distingner  : 
L'ex6cutear,  lui,  a  la  saisine  de  fait,  qui  snt^se  une  pos- 
session r6elle  de  fait,  I'h^ritier  aura  la  saisine  de  droits 
q^t  a  lien  par  lof  se'ul  efiet  de  loi,  si^vant  la  raaxime,  la 
moit  saisit  le  vif.  '  -        ' 
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Gette  stiisine  d6  I'exificateiir  n'est  done  qu'une  d^ten- 

'*  tion  mat^rielle  des  meubles  d'nne  sncdession,  paisqu'alors, 

oelni-ci  n'est  pas  le  vrai  possesseur,  qn'il  ne  possdde  qa'an 

nom  de^  h^ritiers  qui  enx  seuls  sont  les  vrais  propriS- 

tairos  et  possessenrs  d'icenx. 

Pas  de  saisine,  sans  possession,  pas  de  possession  sans 
saisine.  Le  2nd  paragraphe  de  Tarticle  918,  6tablit  le 
priucipe,  tant  que  Tex^cnteur  u'a  pas  la  possession,  la 
saisine  ne  peat  cOmmencer  ni,j|nir,  paisqne  le  temps 
pendant  ^equel  elle  hst  £tablie  ne  court  pas.  Oette  pos- 
session anlLale  accord^e  k  Tex^cnteur  est  d£)  droit  exorbi- 
tant, et  doit  6tre  strictement  appliqu6e :  elle  ne  pent  dtre 
^tendue  au-deR  de  ses  acceptions  ordinaires  de  possession 
de  fait,  et  en  consequence  si  elle  ne  peat  dtre  6tendae 
aa-del^  on  peat  done  dire  qae  Tex^catear  peat  se  d^saisir, 
se  d6pos86der  ay  ant  Tan  et  joar  ;  de  rnSme  qa'il  peat  de- 
t^iir  les  biens  pendant  Tan  et  le  joar,  I'ane  oa  Taatre 
chose,  si  rexScateor  se  dessaisit  pendant  ce  d6lai,  se  d6- 
possdde, peatqn  dire  qae  sa saisine  n'est  pas finie, qae sa 
.    possession  n'a  pas  pris  fin :  non  certes. 

Si'l'h^ritier  est  s^edl  saisi  des  biens  de  la  succession 
dans  toute  la  latitude  que  le  droit  attache  d  ce  inot,  que 
celni-ci  ^eul  possede  les  droits^,  reels  tin  re  ou  ad  rem,  done 
que  le  sens  du  inb|.  saisine  en  temps  qu'il  s'applique  a 
Tex^cuteur  n'egL^u^^l^  possession  de  fait,  le  d^pot,  on 
s^uestre  de  la  chose.      "N^ 

Aussi  I'article  918  ^n  0.  C*^iJ,:  "  L'ex6cuteur  est  s&m 
comme  d^positaire  I^gal."  Le  traihigort  qui  se  fait,  de  la 
chose  danj^le  d6p6t  n'»  trait  ni  k  la  pWpri6t6,ni  a  la  pos- 
session, lo  ddpositaire  acquiert  la  simp1:<a^,,d6tention  de 

I'objet.  ■  """'^'v 

Paul  Pont,  Petits  Contrats,  vol.  1,  p.  181,  No.  9127' 
Qui  a  imaging  le  d6p6t  sans  ^ssession  qui  est  essen- 

■  tielle?-  -.:  ■  ■-"■"■■'■'■■ 

Xes  auteurs  declarant  qu@  rex66d£euT  est  constitn£ 
comme  s^questre,  il  n'a  que  la  simple  garde  des  meubles. 
"^  Qai  a  imagini^  le  s6qnestre  sans  la  possession  ? 
AJte:  1819  et  i8at  0.  0. 


Troplong,  Du  D6pdt  et  S^qnestre,  No.  245,  p.  186. 
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Holland  de  Villargaes,  vbo.  d6pdt,  p.  848,  No.  1. 

Si  la  loi  n'organise  la  saisine  que  comme  une  espfice  de  '''*whe»»mt 
garde  des  meubles,  une  detention  mat^rielle.  Marc^d6  et 
Pont,  vol.  4,  p.  112,  No.  148  ;  Ricard^No.  72,  cit6  sous 
I'art.  .918,  Bib.  G.  C,  de  Lorimier,  elle  doit  n^cessairement 
sonmettre  cette  garde  aux  voies  ordioaires  d'extinction, 
o'est-a-dire,  le  d^saisissement  ou  plutot  la  dfipbsses- 
sidn.  /; 

Rolland  de  Villargues,  6itant  des  auteurs  A  son  appui, 
dit,  au  mot  Possession,  sec.  68:  "Onperdla  possession 
"par  sa  yolont6,  soit  par  nne  runonciation  translative 
"  soit  par  un  abandon  pur  et  SJIBple,  No*,69.  II  y  a  re- 
"  nonciation  translative  lorsqiJJQIous  faisons  k  autrui  la 
"  tradition  de  la  possession  pour  I'eh  investir  k  notre 
"place," 

Si  done  dans  le  cas  present  I'exfecuteur  s'est  dessaisi  des 
biens  I6gu6s  k  I'enfant  Albert  pendant  Tan  et  jour  en  les 
lui  remettant  en  execution  du  testament,  il  fatidra  dire 
que  Texfecuteur  n'a  plus  la  saisine,  n'a  plus  la  possession, 
la  detention  des  biens,  son  «d6pdt  est  fini,  il  n'est  plus 
seqUestre.^  Cela  est  Evident  si  on  applique  les  regies  ci- 
dessus  donn4es.  Est-ce  que  la  loi  lorsqu'elle  donne  a 
l'ex6cuteur  la  saisine  veut  que  chaque  fois  qu'il  y  a  trans- 
mission de  ^biens  d'un  l^gataire  4  I'autre,  que  cette  d61i- 
rrance  de  legs  se  fasse  d'abord  du  16gataire  k  FexScuteur 
et  ensnile  de  I'ex^cnteur  au  second  l6gataire  et  ainsi  de 
suite. 

Mais  on  dira  c'est  dans  le  but  d'exgcuter  le  testament ; 
est-ce  que  le  second  l6gataire  et  tons  les  autres  l6gataires 
snbsequents  ne  sont  pp  la  pour  prot^ger  leurs  droits 
.  dans  ce  m^e  d61ai  d^  an  ?  art.  1086,  CO.  /^ . 


.4^- 


Boss£,  J.,~  (for  the  Court) 

Le  15  juillet  1885,  Adele  Marchessanlt,  6pouse  du  di- 
fendenr,  a  fait  son  testament  par  lequel  elle  legue  k  son 
fils  Albert  divers  biens  mobiliers,  avec  la  condition  que 
s'il  moDrait  en  minority  le  tQut  irait  k  la  famille  de  la  tes- 
tatrice,  et  ellg  nomma  le  demandBttf  Bcg"cx6ciiteTiT  tc»tg= 
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1880.  ^brs  du  ddcds  de  la  testatrice'  elle  avait  an  enfant  issu 

**>'  de  son  i^ariag^i  avec  le  d6fendeur,  et  cet  enfant  est  mort 
ftg6  de  quelques  mois  seulement. 

L'action  est  port^e  par  rex6catear  testamentaire  co|itTe 
le  mari.  Elle  alligue  que  le  d6f«|idenr  est,  &  la  mort  de 
sa  femme,  rest6  en  possession  des  biens  I6gu6s  par  le  tes- 
tament et  que  oes  biens  "  font  I'objet  de  dispositions  par- 
"  ticnlidres  du  testament  et  tombent  sous  le  contrdle  du 
"  dem'andeur  qui  a  droit  de  les  r^clamer  du  d6fendeur, 
"  afin  de  pouvoir  les  distribuer  suivant  les  dispositions 
"  du  testament."  II  conclut  k  la  remise  des  eflfets  et,  a 
d^faut,  au  paiement  de  leur  valenr  estimde  &  $889.65. 

Jje  ^^fendeur  a  r6pondu  que  par  son  contrat  de  mariage 
du  neuf  juillet  1884,  il  avait  et6  stipule  don  mutuel  d'usm- 
fruit  de  tons  les  l^iens  laiss^s  par  le  premier  mourant  en 
faveur  du  survivant  au  cas  ou  il  n'y  aurait  pas  d'enfant 
issu  de  ce  mariage,  ou  qu'y  en  ayant,  ils  d6ceder^ient  en 
minority;  que  le  seul  enfant  issu  du  mariage  6tait  mort 
avant  d'avoir  atteint  sa  majority,  et  que  le  d6fendeur 
avait  partant  droit  k  Tusufruit  des  biens  r^clam^s,  et  k 
leur  possession  k  ce  titre. 

II  pr6tend  aussi  que  le  demandeur  n'a  pas  d'acticm, 
parce  qu'il  n*a  pas  fait  inventaire  comme  ex6cuteur  t^s^- 
mentaire,  et  qn'il  n'est  pas  saisi ;  et  enfin  que  les  biens 
avaient  H6  distribuSs  par  le  d6fendeur  au  ddsir  du  testa- 
teur. 

Lb  demandeur  a  r^pondu  que  le  contrat  de  mariage 
n'avait  pas  6t6  enregistr6,  que  le  don  mutuel  qu'il  conte- 
nait  dtait  partant  sans  effet,  et  que  le  d^fendeur  av^it 
perdu  son  droit  k  Tusafruit. 

La  Gour  Sup6rieure  a  d6clar6  que  le  don  mutuel  devait 
6tre  enregistrS  k  peine  de  nullity,  et  en  r6visioir  il  a  6t6 
jug6  que  I'enregistrement  n'^tait  pas  n6cessaire.  De  la 
Tappel. 

II  me  partut  que  la  question  de  la  confection  d'inven- 
tiare  n'a  pas  d'importance  et  que  nous  avons  k  decider : 

1q.  Si  le  don  mutuel  d'usufruit  entre  conjoints  par 
^ntrat  de  mariage  est  annmiH  ponr.Ba..validit6  k  la  n6r.flH-- 
8it6  de  renregistr'ement.  * 
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2o.  Si  le  demandlear  avait  <;tni^lit6  pour  porter  Taction 
dont  il  s'agit.  \    , 

La  question  de  salvoir  si  le  don  mntueld'asufrnit  entre 
fnturs  conjoints  par  contrat  de  mariage  doit-il  6tre  enre- 
gistr6  a  6t6  en  France,  sons  I'ancien  droit,  le  snjet  de 
discussions  non  encore  termin6es  sous  le  Oode  Napoleon. 
Pendant  des  sidcles  il  y  a  eu  lutte  con stante  entre  I'auto- 
rit6  legislative  et  Ies  tribunaux,  ainsi  que  Tatteste  la  Ion* 
gue  suite  d'^its,  d'ordonnances  et  de  lettres  patentes 
promulgn6s  k  ce  si\jet.    Ainsi  Ton  y  trouve  :     ^    , 

1689,  Ire  Ordonnapce, 


1666. 

2de          " 

1690, 
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lt08, 

Edit, 

170*7, 

Edit, 

1708, 

'    Declaration, 

1729, 

Edit, 
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Ordonnance 
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Gependant  mdme  aprds  rordonnance  de  1781,  la  juris- 
prudence n'etait  pas  uniforme  quant  k  la  n§cessite  d'enre- 
gistrer  Ies  contrats  de  mariage  contenant  des  dons  de 
survie.  ' 

Quelque»-uns  voulaidfit  que  Tenregistrement  ne  fat 
ndcessaire  qu'au  domicile  des  parties,  d'autres  le  vou- 
laient  au  domicile  et  au  lieu  ou  Ies  biens  §taient  situes  ; 
d'autres  enfin  considdraient  I'enregistrement  comme  une 
formalite  inutile  pour  ces  gains  ou  dons  de  survie.  G'est 
alors  qa.*ont  et6  donnSes  Ies  lettres  patentes  du  8  juillet 
1769,  par  lesquelles  Ies  dons  de  survie,  Ies  dons  mutuelg, 
r^ciproques  et  r6mu»6ratoires  etaient  exempts  de  I'enre- 
gistrement.'  V  ' 

Les  gains  ou  dons  de  snrvie  n'etaient  connus  qu'eh 
pays  de  droit  6crit,  et  la  question  en  ce  qui  les  concerne 
ne  nous  importe  gudre ;  quant  k  la  disposition  de  ces  let- 
tres patentes  concemant  les  dons  mutuels  et  r^ciproques, 
elle  n*a  d'int^rdt  pour  nous  qn'en  autant  qn'elle  reconnait 
rincertitude  qui  existait  encore  alors  en  France  nonob- 
gtant  rordonnance  de  1781.  _ 


Gette  oirdonnance  elle-m6me  n'a  janiais  6t6  en  force  en 
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Oanada,  et  nous  sommes  obliges  i>our  I'appr^iation  des 
""r***?"'*  *'^*'°le«*  de  notre  code  de  prendre  lea  ordonnanees  ant6- 
rienres  et  la  jariaprndence  fran9ai8e  telle  qn'elle  existait 
avant  cette  ordonnance. 

Elle  6taiif  alors  dans  une  grande  confusion,  et  la  con- 
tradictioir  des  arrets  6tait  telle  que  Ricard  lui-m£me  No. 
1187,  aprds  avoir  constats  les  divergences  d'opinions  qui 
existaient,  n'a  pas  voulu  se  prononcer,  et  I'arrdt  du  8 
aont  1719,  Jancourt  et  de  Maftinarts,  7  Journal  du  Pa- 
lais p.  288,  oit6  par  Pothier,  ne  decide  pas  finalement  la 
question,  et  ne  parait  pas  avoir  toute  la  port^e  que  Po- 
thier luiattribue.  .^^ 

L'opinion  de  Pothifer  lu^-mdme  parait  bien  6tre  (7  Po- 
thier, p.  882)  que  I'enregistrement  6tait  n^cessaire  pour 
les  doBS  mutuels,  maisil  faut  observer  qu'il  dcrivait  sous 
I'empire  de  TordoQUance  de  1781. 

L'opinion  refue  6tait  que  les  ordonnanees  ant6rieures  a 
1781,  elen  force  en  Canada,  requeraient  renregistrement 
pour  les  donations  (sauf  celles  pour  ascendants),  mais 
quant  aux/dons  mutuels  et  r6c^roques  par  les  futurs 
coujoints/la  question  ne  parait  pas  avoir  6t6  r6gl6e,^sauf 
que  jKrar  ce  que  Ton  6tait  en  pays  coutumier  convenu 
d'appeler  convjBQtions  niatrimonial'es,  qui  n'^taient  pasT 
disait-onP,  nn  .don  snjet  k  i'insinuation. 
,  Geci  est  conforme  aux  textes  de  notre  code.  O'est  ainsi 
que  Particle  1402,  declare  le  pr6cipnt  exempt  de  Tenref- 
gistrement;  I'article  1411,  que  la  convention  par  laquelle 
il  est  stipuU,  que  I'un  des  conjoints  recevra  une  somme 
fixe  au  lieu  de  sa  part  dans  la  communaut6,  n'est  qu'une 
convention  matrimoniale,  et  comme  telle  non  sujiette  a 
renregistrement ;  et  enfin  que  Tarticle  1432,  d6clare  que  le 
douaii^  legal  ou  coutumier  est  aussi  une  convention' ma- 
trimoniale qui  ne  comporte  pas  donation,  et  n'est  par 
cons<§qnent  pas  sujet  4  renregistrement. 

^ous  notTe  code  il  est  done  parfaitement  rSglg,  que  les 
conventions  matriiHoniales  ou  avantages  matrimoniaux 
qui  ne  sont  pas  donations  nespnt  pas  sujets  k  Vt^ui^gis 
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donation,  on  nn  simple  avantage  matrimonial  n'entrai 
pas  dans  la  classe  dea  donations  V  ^ 

Ricard  dont  I'opinion  a  6t6  sur  ce  point  snivie  par  Ta:^ 
tH  de  1719  ci-hant  cit6,  ne  se  prononce  pas  d'une  minidr|e 
definitive,  et  n'indi%fte  ^a  reciprocity  et  la  mntnalite  dei 
avantages  que  comm«y|n&.v<|e8  mo^en&^ui,  a\rec  d'antrea 
oirconstances,  poarraiit  fluf^  cL§claW  le  don  mntuel  m 
simple  avantage  matrilknonial.         /( ' 

Avant  Ricard  la  jariB|>radence  £tait  trop  confnse  pour 
pouvoir  nous  aider  et  nous  devous  6tre  entierement  gui- 
des par  nos  textes.  - 

L'article  806,  soumet  toutes  les  donations  k  Tenregis- 
Irement ;  il  declare  que  les  donations  de  meubles  comme 
celles  d'immenbles,  m^me  les  donations  r6muneratoires, 
sont  soumises  k  cette  formality,  et  il  n'en  excepte  que  les/ 
donations  formellement  exemptees  par  les  deux  articles 
80*7  et  808,  k  savoir  les  donations  en  ligne  directe  par 
contrat  de  mariage  et  les  dons  manuels  de  meubles. 

Cette  disposition,  toute  positive  qu'elle  soit,  n^a  cepen- 
dant  pas  parne  suffisante  aux  codificateurs  pour  faire  dis- 
paraitre  les  doutes  qui  existaieut,  et  ils  ont-de  plus  statuS 
au  second  paragraphe  de  Particle  80*7  :"  Toutes  autres 
"  donations'- en  contrat  de  mariage,  mSme  entre  futurs 
"  epoux,  et  mdme  k  cause  de  mort,  demeUrent  sujettes  k 
"  renregistitement." 

Ainsi  :  lo.  Rdgle  g6n6rale :  Toutes  donations  sont  sn-^ 
jettes  &  renregistrement.  2o.  Deux  exceptions  seules 
sont  etablies,  les  dcUifs  manuels  et  les  dons  des  ascendfints 
par  contrat  de  mariage.  3o.  Declaration  additionnelle 
et  formelle  que  les  donations  remuneratoires,  coUes  entre 
epoux,  celles  k  cause  de  miort.  seront  sujett^  &  Venregis- 
trement.  ''  '.  ■..;'''.      , 

I/on  ne  sanrait  gndre  imaginer  fien  de  plus  fbrmel  ei^ 
de  pins  explicite.    ; 

An  demenrant,  U  donation  mutuelle  d'nsufruit  est  en 
r^alite  une  donation.  Dans  un  senjB  elle  est  mutuelle,  il 
est  vwd,  mais  Tepoux  sunrivant  se  trouve  en  definitive  k 
ne  Hdnav^tr  doi 


re9oit4^tiiri  gratoit.    II  a  covtrn  nn  risque  et  voil&  tout. 
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Et  si  noB  articles  soiit  conformes  en  cela  &  I'espTit  g6< 

M.reb«fMait  nferal  de  hotre  droit,  requfirarirTenre^istrement  pour  la 

"'"  ■     donation  r6nian6ratoire,  m6me  pour  la  part  qui  est  cou- 

verte  par  la  r6mun6ration,  et  qui  6<^uipolle  &  vente,  il  est 

di£&cile  de  dire  que  la  donation  parce  qu'elle  est  mntuelle 

n'est  pas  une  des  donations  comprises  dans  notre  texte. 

D'ailleurs  I'article  ne  fait  pas  la  distinctiop  qu'on  vent 
lui  imposer,  et  si  dans  Tesprit  de  nps  l^gislateurs  la  dona- 
tion mntuelle  d'nsnfruit  avait  6t6  i^pn  une  donation,  mais 
un  simple  avantage  matrimonial,  ils  i^'en  seriiient  ezprim6 
comme  I'ont  fait  aux  articles  1402,  kll,  1482,  pour  les 
conventions  qui  letir  ont  paru  sortir  db  la  classe  des  do- 
nations, et  ils  auraient  ajout6  le  don  mUtuel  an  douaire, 
an  pr^ciput,  et  k  la  clause  d'abandon  de  1^  communai;t6 
moyennant  i;ine  soinme  fixe.  ^         \ 

Le  rapport  des  <k)dificateurs  sur  rarticle  SOt  (article  68 

du  projet)  n'ajoute  rien  4  la  question  en  ce  qtii  conceme 
les  dons  mutuels. 

Le  don  mutuel  d'usufruit  entre  6poux  pendant  le  ma* 
riage  6tait  en  vertu  de  I'article  284  de  la  coutumft^de  Pa- 
>    ris  sonmis  4  Tinsinnation.  '    \ 

La  necessity  de  cette  insinuation; se  retrouvait  naipii'el- 
lement  dans  les  articles  reproduisant  I'ancien  droit  ^i^ur 
les  dons  mutuels  pendant  le  manage  que  I'ancien  droit 
admettait.  Aussi,  I'article  68  du  projet  disait-il :  Le  don 
mutuel  d'usufruit  entre  6poux  pendant  le  mariage  y  (A 
I'enregistrement)  est  aussi  Boumis.  ' 

Le  don  mutuel  pendant  le  mariage  disparaissant  daps 
notre  droit,  articles  770, 1266,  0.  C,  nos  codificateurs  ont 
retranchg  dans  Tamendement  sngg6r6  la  partie  de  Tarticle 
qui  y  a  rapport  et  que  nous  yenons  de  citer,  aussi  disent- 
ils,  p.  102dQ  rapport:  "Get  amendement  n'est  propose 
"que  pour  faii-e  disparaitre  ce  qui  a  rapport  aux  dons 
v  mutuels  d'usuiruit  entre  6poux.'' 

II  u'gn  r68^lte  pas  moins  que  les  codificateurs,  en  lais- 
sailt  siibsister  dans  son  int6grit6  la  disposition  requ6rant 
I'enregistrement  de  toutes  donaticms  quelles  qu'elles  fus- 
i-'aboIiflBant  1%  vieax-^rwtHrequfaurirreitregig 
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que  ces  dons  mutnels  enz-mdmes  ^talent  abolis,  recon- 
naisseut  la  ndcessit^  de  cet  enregistrement  pour  ces  m6-  MmoJ^mbuh 
mee  dons  mutuels  faits  par  le  (^ontrat  de  manage  lui- 
mdme. 

^our  ces  raisons  je  suis  d'opinion  que  le  don  mutuel 
inYoqu6  par  le  d6fendeur  comme  son  titre  aux  objets  t&- 
cl1»n6s  est  nul  pour  d6faut  d'enregistrement  du  contrat 
de  ni^riage,  et  que  le  d6feudeur  n'est  jamais  devenn  pro- 
pri6taire  de  ces  meubles. 

Mais  il  reste  la  seconde  question,  celle  de  savoir  si  lo 
demaudeuT  a  qualit6  pour  r^clamer  les  objets  l^^gu68  k 
I'enfant  mineur.  -  . 

Get  e;ni8At  mineur  a  re9U  ces  biens  comme  grevfi  4e 
substitt^tioti  rk  ce  titre  il  en  est  devenu  propri^taire  k  la 
charge  dik  rendre  aux  divers  membres  de  la  famiAe  de  la- 
testatrice.  II  est  plus  tard  d6c6d^,  et  ces  bidns  substituSs 
sont  devenns  la  propri6t6  des  appel^s  k  la  substitution. 
L' enfant  a  6t6  saisi  de  son  legs  et  par  sa  mort  les  appel6s 
out  6t6  eux*mdmes  saisis.  < 

La  condition  du  testament  est  ainsi  accomplie. 

G'est  cependant  dans  ces  conditions  que  TexScuteur 
teattpientaiie  reclame  les  objeis  pour  les  distribuer  entre 
leaappelfes,/ 

"  Four  ce,  11  ne  me  parait  pas  avoir  quality  Quant  k  lui, 
executeur  testamentaire,  sa  mission  6tait  termin6e  par  la 
saisine  <le  I'enfant  16gataire  grev6  de  snbstitulion,  et  s'il 
reste  maintenant  quelque  chose  k  r^clamer,  c'est  le  cuia- 
teur  k  la  substitution  qui  ((oit  en  faire  la  demande  pour 
les  appel6s,  et  o'est  k  cette  seule  substitution  que  le  d6- 
fendeur  doit  rendre  compte  de  ces  objets. 

L'exdcnteur  testamentaire  n'a  partant  ni  int^rdt  iii  qua- 
Iit6  pour  revendiquer  les  objets  16gu68, 
VUn  arrfit  r^ndu  le  8  juillet  1*776,  et  rapport6  au  Nou- 
v'eauDei^izart  vo.  Executeur  testamentaire  p.  220,  a  d6cid6 
.dans  des  circonstances  exactement  semblables  que  I'ac- 
tion  deyrez6ci|teur  testamentaire  ne  poiivait  6tre  main- 
tenue.//  ■  ' 


Pour  ces  raisons,  jdl^oir^ae^apiMil  doit  etre  nsnvoyr 
et  le  JQgement  de][la_Gour  de  B^vision  confirm^.;  mats 
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pour  le  i^enl  motif  que  le  demandenr  n'avait  pas  qnalit6 
pour  porter  Taction.  ^      . 

Je  dois  de  plus  declarer  que  la  Gonr  est  ananime  k  dire 
-que  sous  noire  code  le  don  mutuel  d'usufruit  ontre  con- 
joints pat  contrat  de  mariage  est  siyet,  sous  peine  de  nul- 
lity, h  la  formality  de  renregistremant. 

The  judgment  is  as  follows  it- 

'•  La  Cour,  etc......     r  4  , 

"OoDsidfirant  que  ^  par   I'article  806  du    dode  (^iyilf 
'  toutes  donations  entre  vifs,  mobilidres  on  immobilidresr 
'mdme  celles  r6mun6ratoires,  doivont  Atre  enregistrde^, 
'^jiauf  les  exceptions  contenues  aux  deux  articles  qui  sui- 
Vy<>nt;' 

• "  "  Gonsid6rant  que  les  articles  80t  et  808  n'exemptent 
de  la  formality  dh  I'enregistrement  que  les  donations 
faites  ^n  ligne  directe,  par  contrat  de  manage,  et  les  do- 
nationis  d'effets  mobiliers  loy«qu'il  y  a  tradition  i6elle  et 
possession  publique  par  le  dotiataire,  et  que  toutes  autres 
donations  en  contrat  de  mariage^  m^me  entre  futurs  6poux, 
et  mdme  k  cause  de^Oipti^^  idj^r  que  toutes  autres  dona- 
tions en  ligne  directe,  d^iiieurent  sujettes  k  dtre  enregis- 
tr6es  comme  les  donations  en  g6n6ral ; 

"Oonsid6rant  qu'il  r^sulte  de  ces  dispositions  aussi 
blen  que  des  articles  SIT,  818,  819,  1402,  1411,  1482,  0. 0., 
que  le  dork  mutuel  contenn  au  contrat  de  mariage  entre 
I'intim^,  d^fendepr  en  Oour  de  premiere  instance,  et  feue 
Addle  Marchessault,  en  date  da  .9  juillet  1884,  devait,  pour 
avoir  son'effet,  dtre  enreg^8tr6  du  vivai^Kt  do  la  dite  Addle 
Marc&essault ;  •*        ^j, 

"Et  con8id6rant  que  la  dite  Addle  Marcbessiiult  est  ; 
d6cM6e  le  18  aoM  1866,  et  que  son'  contrat  de  mariage 
u'a  6t6  einz^istrd^ique  le  12  d6cembre  1886,  en  sorte  que 
le  .don  mutuel  to  fayeur  du  d6fendeur  n'a  pais  6t6  con- , 
sdVvA  tel  que  le  reqniert  la  loi,  et  que  la  Oour  de  Bfivision  ' 
a  fait  une  fausse  application  des  articles  806,  807  et  808 
du  0.  0.,  en  declarant  qu'il  n'6tait  pas  n6cessaire  que  le 
contrat  de  mariage  de  I'intimd  f&t  enregistr^  pour  con> 
SOTver  le  don  miittlel  cr66  f nsa  fiTveuT ; 
'   "  Mais  consid6rant  que  le  demandenr  en  cette  cause. 
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oomme  6x6ciitear  testamentaire  de  la  dite  AdMe  Marohes- 
sault,  a  ex6oat6  le  dii  testament  en  laissant  entre  lea 
mains  da  difendeur  intim6  lea  biens  I6ga68  par  la  dite 
Addle  Marchessault  A  Albert  Dnrand,  son  fils,  que  1q  d& 
fendear  d6tient  les  biens  riclam^s  par  I'appelant  comme 
ayant  6t6  dAment  61a  tatear  aa  dit  Albert  Darand,  grev6 
de  Bubstitation  /pin'  le  dit  testament,  et  qa'il  no  s'agit 
plus  des  biona  de  la  saccession  de  la  dite  Addle  Marches- 
saalt,  mais  seulemeut  des  biens  appartenant  an  dit  Albert 
Darand,  et  dont  il  6tait  grev6  par  le  dit  testament ;  qae 
le  dit  appelant  n'a  aacane  qaalit6  pour  r6clamer  ces  biens 
de  rintim6  qni  n'est  oblig6  d'en  rendre  compte  qn'aax 
appel6s  k  la  sabstitation  cr6£e  par  le  dit  testament,  qae 
le  dit  appelant  ne  reprdsente  -pas  ; 

"  Et  con8id6rant  qa'il  n'y  a  pas  d'errear  dans  le  dispo- 
sitif  da  jngement  renda  le  81  mars  1888  par  la  Ooor  de 
Bdvision  si6geant  k  Montreal ; 

"  Oette  Ooar  confirms  le  dit  jilgement,  et  condamne 
I'appelant  k  payer  k  I'intimd  les  frais  encoaras  tant  en 
Oour  de  pfemidre  instance  qa'en  Bdvision  et  sar  Tappel." 

Appeal  dismissed. 

Panneton  Sf  Mulveua,  for  appellant. 

/.  Beauljie,  for  respondent. 
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May  20,  1880. 

Coram  TsiMiKK,  Obohs,  Cuubou.  BomdIc,  Duubrty,  JJ. 

JAMES  8ANG8TEB  \ 

♦  ...   {Plmnti0' in  Court  below), 

<   *  Apl'BLLANTr 

AND 

-     -  WILLIAM  HOOD  '  — 

{Defendant  in  Court  below), 
Respondent. 

Partnership — Dissolution — Factory  built  by  firtk  on  land  of 

one  partner— StUe  by  licitation — Art.  1662;  C.  C. 

i  ■ 

HUiU :— Where  two  peraoni  carried  on  the  buainew  of  manufa^taring 
cheeae  in  partnenhip,  and  for  the  porpoaea  of  the  bnaineu  a  factory 
waa  erected  on  the  land  of  one  of  tho  partaera,  for  which  land  a  rant 
waa  paid  by  the  firm,  that  on  the  dioaolution  of  the  pannerahip,  and 
after  the  aettlement  of  ita  affaira  except  aa  to  tlw  factory,  the  factory 
ao  erected  belonged  in  common  to  the  partnera;  and  the  partner  on 
whoae  land  the  factory  waa  «ncted  waa  entitled  under  art  1662  CC, 
(if  the  buildinga,  in  the  opinion  of  experta,  were  not  aoaoeptible  of 
convenient  partition),  to  have  them  aold  by  licitation,  to  the  highest 
bidder,  with  obligation  on  the  purchaaer  to  remove  the  aame,  and 
the  price  divided  between  the  partnera. 

Appeal  ftrom  a  jadgment  of  the  Superior  Court,  dis- 
trict of  Beauharnois  (B^lanoeb,  J.),  April  ^0,  1888,  dis- 
missing the  appellant's  aofion.  The  judgment  was  in 
the  follolving  terms  :—  , 

"  La  Oour,  ayant  entendu  1^  parties  en  cette  cause, 
tant  sur  la  defense  en  droit  plaid^e  "par  le  ddfendeur  que 
sur  le  m6rite  de  cette  cause,  la  Oour  de  B^vision,  par  son 
jugement  du  80  se'ptembre  }886,  ayant  ordonnd  avant 
d'adjuger  sur  la  dite  defense  en  droit  et  sur  le"  m^rite  dn 
jugemeht  de  ceite  Oour,  maintenant  la  dite  defense  en 
dro^t  et  fenvoyantj  Taction  dn  demandjBur  en  cette  cause, 
qu'il  fut  pr^aljEtblefment  proc6d6  k  la  preuve  des  alldgn^s 
respectifsides  parties ;  examin6  la  procedure  et  les  pieces 
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d'sntre.  oonRid6T6  d»  nouvoan  U  dito  d^fonse  on  droit,  ot 
snr  le  tont  d6lib6r6  ; 

"  Oousidirant  quo  par  hod  action  lo  dwmandeur  all^guo 
que  le  ler  mai  1876,  lea  parties  ont  forni6  entro  elles  one 
iiotii6t6  pour  inanufaotarer  da  fromage  (to  carry  on  buai- 
neM  of  oheeae  manufaotarort),  dans  la  paroisae  de  St-Ma- 
llU:hie,  ou  elles  demenraient  aloni ;  que  pour  cct  objot, 
ullea  ont  pendant  la  dite  annio,  1876,  conatmit  aur  nn 
terrain  appartenant  an  demandenr  one  manafactnre  d« 
fromage,  avec  b^isse  pour  la  bonilloire  et  pour  la  glaoe  y 
attenant,  et  avec  tona  lea  appareila  n6(}es8aire8  pour  la 
fabrication  dn  fromage  (a  cheese  factory,  including  boiler- 
house  and  ice-house  connected  therewith,  and  furnished 
the  same  with  the  necessary  apparatus  for  the  manufac- 
ture of  cheese) ;  que  la  dite  soci6t6  a  6t6  dissoute  depnis 
longtemps  avant  Taction,  et  que  lea  affaires  en  ont  6t4 
liquid6es,  excepts  quant  k  la  faotorcrie  et  dipendances 
qui  Bont  restScs  indivis6es  entre  les  parties  ; 

"  Oonsiddrant  qu'au  moyen  et  en  consideration  de  la 
•  dissolution  de  la  dite  B0ci6t6,  les  parties,  comme  soci6tai- 
res,  ont  perdu  tout  droit  aux  bfttisses  en  question,  qui  de 
ce  moment  se  sont  trouv^es  faire  partie  du  sol  et  apparte- 
nir  cons6qtleminent  au  demandenr  comme  seul  propri6- 
/  taire  du  fonds,  et  que  le  dfcfendeur  s'est  trouv6  n'avoir 
plus  personnellement  aucun  droit  dans  les  dites  bfttisses, 
savoir  Q»ju»  in  re  qui  permet  de  jouir  et  faire  de  la  chose 
cei  que  bon  iui  semblo,  mais  une  espdce  de  jus  ad  rem  qui 
I)eut  tont  au  plus  Iui  permettre  do  r6clamer  du  deman* 
deur  une  indemnity  on  compensation,  en  vertu  et  comme 
cons^uence  dn  (X)ntrat  de  80ci6t6  fait  entre  Iui  et  le  de-, 
mandeUT,  et  qui  suppose  qu'ils  ont  en'tendu  profiter  6gat 
lement  de  la  dite  soci6t6,  et  partager  aussi  ^galement  dans 
les  ddpenses  ; 

"  Gonsid6rant  que  le  partage  on  licitation  qui.  serait 
fait  dans  I'espdce  actnelle  n'M|rait  pas  I'effet-^  permettre 
an  d6fendear  on  r^prteentain  de  jouir  efficacement  de  la 
part  qui  loi  aerait  assignee  par  le  dit  partage, ^^ttendu 
qn'il  n'a  perapanellement  aucun  droit  ni  Bervitude  qnd' 
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e(MIS|Q«  far  le  fonds  da  dit  t«n«in  qui  laf  p^rHMt  dii  jonir 
dea  dites  MtiaMw  on  d'auotine  partie  d'ioellet,  Mnt  Ki 
oonumtemeiK  ««xpr^s  da  domandnar,  U  wtcikik  lealn 
ayaut,  avaut  ia  diuolution,  le  dVoit  d'ezploitor  U  dito 
manafaotarc,  et  poar  oe  d'oaer  da  terraio  lar  leqael  elle 
a  M  r4>natruite,  ot  de  forcer  le  domandtmr  k  loi  en  laiHcr 
oet  naage  ; 

"  Oonsid^rant  qa'il  r6«alt«  de  la  prenvo  faite  et  pr6»-^' 
daite  en  ceitu  caaae,  quo  la  bfttiue  couatruito  dnr  1^ 
raia  ea  qaeatioa  I'a  hib  d'uno  manUre  pennaaotf^ 
par  U  deveaae  attaohfte  au  fonds  poar  en  faird  partiSln- 
Mgrante  ; 

"  Consid6r9nt  qae'dana  Tosp^o  le  demKi&(lear  n'a  pas 
raotion  en  partoge  oa  licitation  contro  le  d6fendoar,  et 
qoe  lei  raisoni  lnToqa6eB  d»as  et  par  la  dite  difopse  en 
droit  et  I'exception  plaid6e  pftr  le  d6fendear  sont  bien 
fondles  en  droit  et  en  fait ;        , 

"  Maintient  la  dite  defense  en  droit  et  la  dite  exception 
areo  d^pens,  atiil'iiSnvoie  ot  d6boate  la  dite  actioii  avec  d6- 
pens  distraits,  .etc."  „  ! 

March  22,  1889:] 

DiMr/of,  for  appellant : —  •  v"*„ 

The  present  appeal  is  from  a  jadgment  of  the  Saperior 
Ooart,  dismyising  plaintiff's  action  apon  demarrer. 

In  yirtae  of  Articles  1898  et  689  0.  G.,  and  Article  919, 
0.  0.  P.,  the  apt>ellant  institated  the  present  action  al- 
leging :— 

1.  That  abogt  May,   1876,  ^vf9tBl/f^jgii^  respondent 
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"eptjered  into  pWlnership  togethi 

^rs.         .  /^^ V-..- 

2.  That  in  the  parsaance  of  their  business,  they  erected 

»  cheese  factory  and  its  appurtenances  upon  a  lot  of  land 

belonging  to  the  appellant. 

'^1  ,  8.  That  the  partnership  ^  been  dissolved  and  the  af- 

irs  t)llteof  wound  up  with  the  exception  of  the  cheese 

faoton|y|U|t4  appurtenances,  which  still  remain  the  undi- 

I'i     vided^roperty.  of  appellant  and  respondent  in  equal 

parts;  and  praying  that  experts  be  appointed  tb  yieir  the 
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prop«irty,  and  report  wjbether  tli«  trnw  can  b#  <Uvided 
according  to  thu  rights  of  the  partial ;  and  if  i^ot  foa^ 
to  b4»  ■aao«ptibl4t  ofaach  diviaion,  that  it  b«  aold  hj  Uoi- 
tation  to  the  last  and  highuat  bidder,  and  th«  proc«i«d«' 
d4yi<l^.  .  / 

1%2^'^^^Ueapondent  met  this  action  by  a  domurrer,  adifiit- 
^lj^kl|(NKe  allegatriona  of  the  declaration,  bat  denying  to 
' 'Appellant  right  of  action  npon  thia  ground:  th«,oheaM  " 
ratHory  has  now  becxim^  an  ii^orable,  and  forms  part  of" 
the  Boil  apon  which  it^ia-bnilt;  the  appelant  is  owner  ' 
•.of  this  soil,  and  consequently  by  law  the  sole  owner  (^' 
the  factory.    There  no  indivisioirr  and  therefore  no  action 
in  licitation.  /§ 

By  judgment  of  10th  January,  1886,  the  Superior  Oowft, 
at  Beauhamois,  maintained  the  demurrer.  From  this 
judgment  the  appellant  inscribed  in- Review,  and  ihe 
Oonrt  of  Review  ^^Aersed  the  judgment  and  ordered 
V  preuve  avant  faire^dmt"  considering  that'  it  was  advisa^ 
bio  to  have  proof  o|  the  nature  of  the  building  in  ques- 
tion. 

The  demurrer  is  the  only  plea  filed  by  the  respondent,^ 
and  under  this  issue,  the  allegations  of  the  declaration  ' 
stand  admitted.  .  ^ 

It  was  also  shown  in  evidence  that  the  cheose  factory 
'  is  of  a  temporary  character,  without  foundation,  and  in 
n^  way  atjtached  to  the  land.  Loose  stones  without  mor- 
tar are  placed  upon  the  ground  about  twelve  feet  apart, 
and  the  sills  of  the  building  arei  then  laid  upon  these 
stones. 

It  was  also  proved  that  the  partnership  had  regularly 
paid  ten  dollars  per  annuia  to  the  appellant  for 'the  rent 
of  the  land,  and  that  sincethe  dissolution  respondent  had 
continued  to  pay  five  dollars  to  appellant  as  his  share  of 
rent. 

.  Whiit  action  other  than  the  present  oould  the  appellant 
take  ?  We  submit  that  it  was  the  only  course  open  to 
him  and  the  one  indicated  %  the  law. 

The  dfiiamier  ia,ipnndfMl  npnn  jl  miBconocpTion  of  tli» 
extent  and  application'  of  Arts.  416,  416,  41t,  0.  0.   Prt>m 
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-  ihe  priticiple  thai  "  Omne  quod  solo  inaedificiltiir  solo  , 
cedit,"  it  doei^  not  follow  that  the  owner  of  the  soil  must 
be  the  owner  of  the  buildings  erected  thereon.    Art.  415, 
CO.,  merely  declares  that  they  are  presumed  to  belong  to 
him,  unless  the  contrary  is  proved. 

See  also  Art^  658,  Code  Napolton.' 

6  Laurent,  No.  250  :  '.'  Du  principe,  que  la  propriSt^  du 
'\soi  emporte  la  propri6t6  du  dessus  et  du  desHOus,  suit 
"que  le  prppriStaire  seul  a  le  droit  de  faire  des  construe- 
"  tions,  soit  sur  le  sol,  soit  au-dessous.  En  faut-il  con- 
"  dure  que  les  cqnstnxctions  qui  se  trouvent  sur  le  sol, 
°"  appartiennent  n^cessaireniei^t  au  maitre  4u  sol  ?  Le 
"  droit  romain  posait  comme.  rdgle  absolue  qtke  les  bftti- 
"  ments  accident  au  sol.  ^dificium  solo  cedit.  11  n'en 
"  est  plus  de  mime  en  droit  fran9ais.  L'article  568  (re* 
"  produced  in  our  Art.  4T6  G.  G.)  dit  seulement  que-tou- 
"  tes  constructions,  plantations  et  ouyrages  sur  un  terrain 
"  ou  daliiBrint6rienr,sont  jDr<$«um^s  faits  pafle  propri^taire, 
'  "  k  ses  frais,  et  lui  appartenir,  mais  la  loi  ajoute,  si  le  con- 
"  traireU'est  pas  prouv6.  Et  elle  admet  aussi  qu'un  tiers 
"  i)eut  acqu§rir  par  prescription  la,  propri6t6  d'un  sou- 
t'  tenrain  sous  leb&timent.  Le  droit  absolu  du  propria- 
"  taire  est  done  remplacd  par  des  prdsomptions."     • 

Delvincourt,  Vol.  2,  p.  8,  edition  1884. 

"  Kous  disons,  sauf  la  preuve  contraire,  parce  qu'il  pent 
"  6tre  proav6que  les  ouTrages  dnt  M6  faits,  ou  parle 
"  propri§taire  du  sol  avec  les  mat^riaux  d'autrui,  ou  par 
"  un  tiers  avec  ses  propres  mat^riaux." 

Demolombe,  Vol.  9,  "No.  128.  v 

"  En  principe,  d'ailleursi  il  Sat  tres  possible  que  celui 
"  qui  n'est  pas  propridtaire  du  sol  lui-mdme  soit  n^n- 
"  moins  pTopri6taire  d'un'immeuble  Mifi6,  snperpos6  sur 
"cesol," 

Duraiiton,  Vol.  4,  No.  8td.T 

"  Au  reste,  de  ce  qtie  la  propri6t6  du  sol  empbrte  celle 

*'  du  dessus  on  du  dessous,  ce  n'est  pas  n6anm,dins,  dans 

,   "  tons  les  cas  que  Ik  propridtaire  du  sol  est  plropn6taire 

*:^41u  dessus  et  du  dessou^,  la  rdgle  n'est  pas  une  cons^ 

"  qnenee  16gale  «t  ordinaiie  du  droit  de  propxi6t6«  une 
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"  pr^Bomption  g6n6rale,  mais  ane  pr^somptioii  qui  fl§ohit 
"  devant  la^oohmti  du  tnattre  dufonds." 

Idem.    Vol.  4,  Nos.  871,  8'72. 

Toullier.    Vol.  8,  Nos.  124,  125.  •  i 

What  becomes  of  the  presumption  of  law  in , the  pre- 
sent ca86  ?  It  is  entirely  rebutted  by  the  contrary  ad- 
mission of  all  parties.  This  cheese  factory  was  admitted- 
ly built,  not  by  the  owner  of  the  land,  but  by  the  firm, 
of  which  it  forms  the  sole  remaining  asset. 

This  presumption,  moreover,  is  created  in  favor  of  and 
for  the  benefit  of  the  owner  of,  the  land^  and  inHhis  case 
it  is  the  owner  of  the  la)tid  himself  who  destroys  the  pre- 
sumption, and  admits  that  the  buildings  on  his  land  do 
not  belong  to  him.  "  La  pr6somption  doit  fl6chir  devant 
la  volont6  du  "maitre." 

But,  urges  the  respondent,'  I  am  in  the  position  of  a 
possessor  in  good  faith  who  has  Jt>uilt  upon  the  land  of 
another,  widr  according  to  A^^^lT,  0.  C,  appellant,  as 
proprietor  e|C  the  land  upon  which  I  have  so  built,  is 
obliged  to  keep  such  holdings  and  pay  me  my  share  of 
its  value.  .■■,■: .         .'■  "'-.*fe '/.■..,  ' 

It  cannot  be  seriously  pretendeil  that  such  is  respon- 
dent's position.    When  he,  together  with  appellant,  built 
this  factory  in  partnership,  upon  api>ellant's  land,  he 
.  knew  perfectly  well  that  they  were  building  on  the  ap- 
pellant's land,  so  much  so  that  he  paid  an  annual  rental 
^to  appellant  for  the  use  of  the  land. 

The  respondent  did  not  and  could  not  think  that  he 
'  was  building  upon  hib  own  land,  and  this  is  what  con- 
stitutes the  "  possessor  in  good  faith,"  mentioned  in  Art.       ^ 
411,  0.0.    See  Art.  412,  0.  0.    This  article  has  clearly    v 
no  application  here.    The  respondent,  or  rather  the  part- 
nership of  which  he  ^aa  %  member,  must  be  considered     ' 
as  lessees  of  this  laiid,  and  as  such  they  cannot  compel 
'  the  appellant  (the  lessor)  to  lB,e^p  the  factory  ;  on  the  con- 
trary, the  general  rule  is  that  a  lessee  must  returk  the 
thing  leased  in  the  condition  in  which  it  wfS'^heiL  leas- 
ed (Art.  1688,  0.  0.),  and  i«  th^  evebt  of  the  improve- 
ments  being  attached  hj  nail,  or  celnent,  tl^fe  /^ssof  has 'n«^ 
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v»-       then  the  opftion^of  tetaining  the  same  (Art  1^40,  0.  0.) 
Buojitn     But  the  option'is  in|any  case  with  the  lessor. 

Let  US  suppose  the  appellant  and  respondent,  instead 
ofhnilding|the  [cheese  (factory  on  the  appellant's  land, 
had  built  it  upon  land  leased  from  a  third  party.  It  will 
not  be  preluded  that  at  the  termination  of  the  lease  they 
could  force  the  lessor  to  keep  the  factory  and  pay  them 
the  value.  Why,  therefore,  should  the  respondent  ^e 
permitted  to  do  so  ?  / 

There  is  no  difierence  between  our  hypothesis  and  |!he 
present  case,  except  that  in  the  latter  the  appellant  has 
an  interest  in  the  building,  and  instead  of  saying  to  in^ 
pondent,  "Take  away  the  building,"  he  says,  '^T^^ 
*'  away  your  share  of  it,  and  if  not  found  to  be  su|f5<to^-| 
"  ble  of  division,  Jet  us  have  the  building  sold  and  dif  lie 
"  the  proceeds."  Now,  what  are  the  rights  of  Ihe  respon- 
dent to  the  building  in  question  ?  Is  he  the  undivided 
owner  of  a  building  ?  No,  he  is  the  undivided  owner  of 
a  certain  quantity  of  material  and  effects,  at  present,  it  is 
true,  constructed  into  a  building,  but  he  is  only  tempora- 
rily the  owner  of  a  bi|ilding,  and  has  no  right  to  it  consi- 
dered as  such,4Krnght  to  the  building  as  a  constituent 
part  of  the  soil,  he  does  not  own  the  soil  nor  does  he  own 
the  "  superficie"  His  right  is  a  moveable  one,  not  a  droit 
«fe  5i»/>er/fcfe,  a  species  of  real^right. 

Dem.,  Vol.  9,  Nos.  166  et  167  :— 

"  Nous  voulons  parler  de  ThypbthSse  diB  constructions 
"  faites.sur  le  terrain  d'autrui  par  un  tiers  avec  ses  mat§- 
'•  riauz,  par  un  fermier,  uu  locateur,  un  simple  posses- 

"  seur quel  est  alors  le  droit  des  tiers  constructeurs 

"  sur  ces  bfttiments  ?  " 

"  Est-il  meuble  ou  immeuble  ?.,•'...  Et  d'abord  que  le 
••  droit  du  tiers  consttucteur  soit  mobilier  cela  nous  pa- 
"  rait  certain.  Oes  bfttiments  en  effet  ne  lui  appartien- 
"  nent  pas  dans  leur  nature  m6me  de  b&timents  et  consi- 
"  d6T68  comme  tela ;  il  n'est  proprifetaire  nidusol  ni  de 
"la  snperficie;  il  est  vrai  qu'il  exploite  lea  b&timents 
"  dans  leur  6tat  d'immeubles  et  d*aprds  la  destination  qui 
"  en  rtsulte,    Mais  c'est  cela  que  fidt  tout  pxeneur,  fer- 
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"  mier  on  locataire ;  et  ponrtant  le  prenenr  n'a  qn'on 

"  droit  mobilier.    Or,  telle  est  prScis^ment  la  position  du     ^-^ 

"-tiers  constmcteur  dans  notre  hypothdse ;  il  jotut  des      ^"^ 

"  bfttiments  quHl  a  constmits  an  mdme  titre  qn'il  jonit 

"  da  sol,  en  vertn  de  son  bail  qui  comprend  d6soTmais  en 

"  effet  les  bfttiments  anssi  Men  que  le  sol." 

Aubry  &  Rati,  Vol.  2,  pp.  ,6  et  1. 

"  Mais,  lorsqtie  d^s  constructions  ont  6t6  faites  par  un 
"  tiers  qui  n'avait  aucun  droit  r6el  sur  le  fonds,  et  qui,  en 
"  Tabsence  de  toute  renon:ciation  de  la  part  du  proprid- 
"  taire  du  sol  au  b6ndfice  de  Taccession,  ne  deyait  pas  — 
"  acqu6rir  sur  6e8  constrtictions  el  les-mdmes  un  droit  de 
"  superficie,  la  jouissan^  qui  lui  en  appartient  ne  consti- 
"  tue  k  son  profit  qu'u^  droit  mobilier.' 

Idemrp.  7,  note  8. 

"  En  dehors  des  hypotheses  particulidres,  dont  il  est 
"  question  k  la  not4  pr6c6dente  (this  note  refers  to  the 
'*  case  of  usufruct),  il  nous  parait  impossible  de  reconnai- 
"  tre  au  tiers  constructeur  un  droit  r6el  sur  des  b&timents 
"  qui  sont  deveni^,  dans  leur  forme  constitutive,  un  ac- 
"  cessoire  du  fon^ 

"  Et  quant  k  La  jouissance  qui  pent  lui  apparteniir  sur 
"  ses  constructions,  en  quality  de  locataire  ou  de  fermier, 
"  elle  ne  saurait  6tre  d'une  autre  nature  que  celle  qui  lui 
"  compete  sur  le  fonds  mdme.  Or,  cette  demidre  est, 
"comme  noud  le  verrons  essentiellement,  personnelle  et 
"mobilidre." 

The  judgment  of  the  Court  below,  contrary  to  law  and 
principle,  as  enunciated  above,  grants  to  resfiondent  a 
right,  which  he  does  not  possess,  that  the  factory  in  ques- 
tion should  remain  where  it  is. 

The  appellant  submits  that  in  the  present  case  the 
cheese  factory  and  its  appurtenances  never  became  im- 
movable, but  remained  and  still  ai^  movable/and  on  this 
point  the  Court  must  remember  the  proof  madelus  to  the 
character  of  the  building.  It  is  in  no  way  attached  to  the 
soil  and  is  without  foundation,^  the  sills  being  merely 
placed  upon  loose  stones  laid  upon  the  surface  of  the 
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groand,  and  the  whole  factory  could  be  moved  in  one 
piece.  ' 

Now,  although  Art.  876  0,  0.  declares  without  distinc- 
tidn  that  "lands,  and  buildings  are  immoyableiby^lheir 
"  nature,"  a  .Very  important  distinction  exists  and  must 
be  kept  in  mind. 

"  Le  principe  essentiel,  I'id^e  mdre,  s'il  est  permis  de 
*'  parler*ain8i,  de  la  distinction  des  biens  meubles  et  im- 
'^  meubles,  derive  de  leur  nature  m6me.  Les  immeubles 
''  fiont  les  biens  qui  ne  peuvent  pas  dtre  transport's  d'un 
"  lien  k  un  autre  :  qua  non  moveri  postunt.  Les  meubles 
"  sont  les  biens  qui  peuvent  Hre  d6plac68  :  qutc  moveri 
"  poBiunt."  Demolombe,  Vol.  9,  No.  90. 

Lands  are  in  fact  the  only  immovables  by  nature  ; 
buildings  become  so  only  by  accession  and  not  in  every 
instance,  but  only  under  certain  well  defined  conditions, 
lo.  The  building  must  present  a  sufficient  adhesion  to 
and  incorporation  with  the  soil;  and  2p.  It  must  have 
been  built  "  k  perp6tuelle  demeure,"  neither  of  which 
•conditions  exists  in  the  present  case. 

Demolombe,  Vol.  9,  No.  97.  ,  ,  • 

"  Les.  fonds  de  terre  sont  en  r6alit6  les  seuls  biens  v§ri- 
V  tablement  immeubles  par  leur  nature  originelle  et  per-  * 

"  manente,  par  leurs  6l6ments  propres  et  constitutifs 

^  la  superficie,  c'est-^-dire  les  b&timents  et  tons  les  tra- 
■ "  vanx  quelconques  Mifids  par  I'homme,  sont  des  oeuvres 
"  d'art,  et  se  composent  de  meubles  qui  sont  devenus  im- 
"  meubles  seulement  par  accession,  c'est^^-dire  par  le  fait 
«'  d'nne  incorporation  industrielle." 

Idem,  No.  102. 

"  Gette  cause,  c'est  I'incorporation  mat6rielle,  c'est  I'ad- 
"  h^rence  physique  immMiate  on  mediate,  qui  fait  d6sor- 
<*  mais  un  senl  et  mdme  dtre  des  mafriauz  et  du  sol  au- 
"  quel  ils  sont  attachfes." 

Idem,  Nb.  105.  ° 

"  Fareillement  en  sens  .inverse,  ancun  ouvrage,  ancun 
"travail,  aucun  bfttimont  m6me  n'est  immeuble  parsa 
**  nature,  s'il  ne  pr6sente  pas  cette  condition  d'adhdrence 
"  physique  et  d'incorporation  mat6rielle,  qui  en  fasse,  d6- 
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"  Qonnaifl,  nne  d6pendance  accessoire  dn  8ol.  '  Telles  sont 
"  leA  eonstrnctions  sans  fondements  ni  pilotis  qae  Ton 
"  pose  en  qnelqae  sorte  seulement  snr  le  sol  (supra 
"  terrun)  dans  certaines  circonstanoes,  comme  les  mar- 
"ch§8,  les  foires,  les  f6tes  pnbliqaes,  boutiques,  ^oges, 
"  barraques,  ampMthdfttres,  etc.,  ou  encore  celles  qu'un 
"  fermier  ou  locataire  il^e  quelquefois  aussi  pendant  la  durfe 
"  de  son  hail.  Ges  sortes  de  constructions  sont  meubles 
"  par  quelque  personne  qu*elles  aient  6t6  ^difi^es,  et  sur 
"  quelque  terrain  qu'elles  se  trouvent,  non  seulement 
"  lorsqu'elles  sont  plac^es  par  un  fermier  ou  locataire,  on 
"  tiers  possesseur  quelconque  sur  le  terrain  d'autrui,  mais 
"  lors  m6me  qu*elles  seraient  I'ouvrage  digy  propri^taire 
"  sur  son  propre  terrain."  / 

Henneqnin,  Traits  de  L6gis.,  T.  1,  p.  5. 

"  Les  fonds  de  terre  sont  les  seuls  immeubles  qui  tien- 
"  nent  leur  immutabilitd  de  lenr  nature  m£me.  Les  6di- 
"  fices  ne  deviennent  et  ne  demeurent  immeubles  que  par 
"  incorporation  au  sol,  et  encore  faut  il  que  I'incorpora- 
"  tion  ait  eu  lieu  a  perpStuelle  demeurQ." 

S6bire  et  Carteret,  Encyc.  du  Droit,  Vo.  Biens,  No.  14,   ' 
p.  111.       ,     .  .  • 

"  Seulement  il  faut  remarquer  que  si  I'incorporation 
"  conf^re  la  quality  d'immeubles  aux  b&timents  qui  repo- 
'-'  sent  sur  le  sol,  c'est  k  la  condition  cependant  que  Tin- 
"  corporation  sera  bien  r^elle,  et  que  la  construction 
"  n'aura  pas  t^ne  destination  pr6caire  et  niomenian6e- 
"  S'il  arrivait,  par  exemple,  que  des  constructions  en  plan- 
"  cbeB  on  mdme  en  mafonnerie  eussent  6t6  simplement 
"  pos6es  snr  le  sol,  et  n'eussent  d'autre  destination  quie  v 
"  celle  d'abriter  des  marchandises  pendant  la  dnr6e  ^'tine 
"  foire  ou  d'uUje'^fMe,  on  ne  pourrait  raisonnablemem  sou- ; 
"|tenir  que  de  semblal^les  Constructions  fussent  r6elle-i^s 
"Jaeijt  inporpordes  aulsol 'Ojk' partant  leur  attribner  la  > 
"  quality  d'jxnmenlbleiBi^^-irfautavant  tout  que  la  qualit6 , 
"  d'inuneubles  appairtiennis  aux  b&timents  dans  le  sens' 
"  de  rarticle  518,  que  ces  bfttiidae^ts  soient  une  dSpendan- 
"  ce  dn  sol  but  ^leqndl  ils  sont  construits,  et  en  form^nt  \ 
"  comme  lin  aocessoite  n^sessaixe.   O'est  par  rapplication   \ 
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"  de  ce  principe  qua  la  Ootir  Boyale  de  G-renoble  a  jngi,       . 
"  If  2  Janvier  1827,  qa'On  ne  pent  con8id6rer  comme  im- 
"  meubles  des  Mtiments  en  planches  et  en  gypae  6lev68. 
"par  un  indiviJiLBnr  nn  terrain,  dont  il  n'eat  que  fer- 
"  inier,  et  qn'il  s'est  r68erv6  de  d^molir  k  sa  sortie."  '; 

IjOassation,  19  avril  1864.    Sirey,  1864, 1,  286.  ' 

^ugi :  "  Un  moulin  ,k  vent  simplement  poB6  snr  des 
"  piliers  en  mafonnerie,  sans  y  adh6Ter  par  aucnne  attav      / 
"  ohe,  a  le  caraotdre  de  menble......  alors  surtoat  qu'il  n'a 

"  pa«  %til>  6rig6  k  perp6taelle  deltteure  par  nn  propri^taire 
•"  snr  son  fonds,  mais  qu'il  a  ^6  6tal)li  par  locataire  on    < 
"  fermier  qui  pourrait  le  ddplacer  et  en  disposer  &  soil  gp'S 
"  lors  de  I'expiration  dn  bail." 

Bordeaux,  22  d6cembre.  1868,  S.  69,  27268. 

"An  reste,  si  lei^  bfttiments  61ev£B,  aveo  Tautorisation 
"  du  propri6taire  du  sol  sur  leqnel  ils  reposent,  par  celui 
"  qx&  a  sur  ce  terrain  un  droi^e  jouissance  tomporaire, 
"  peuvent  fttre  r6p'ut§s  k  son'6gard  immeubleft  par  leur 
"  nature,  p'esf  seulement  tai^t  que  dure  le  droit  de  jouis- 
"  sance  qui  permet  an  constructeur  oik  k  oeux  qui  le  re- 
"  pr^sentent  de  conserver  oes  b&timents  et^l'en  jouir  dans 
"leurfitat."  -v 

"  Mais  lorsque  le  droit  de  jouissance  est  6teint,  et  que  - 
''  le  propri^taire  dn  fonds,  qui  a  le  droit  de  conserver  les 
"  bfttiments  ou  d'obliger  le  constructeur  k  les  enlever,  a 
"  fait  son  option  pour  renUvement,  ils  ne  peuvent  plus 
"  dtre  consid6r§s,  k  regard  dil  constructeur  oblig6  de  les 
'.'  d6molir  que  comme  de  simples  mat6riaux,  et  ne  peu* 
"  vent  6tre  saisis  et  vendus  que  comme  objets  mobiliera." 

Pothier,  Oommunaui6,  No.  87.  ,        j 

"  Un  moulin  k  vent,  n'6tant  cens^  immeuble  et  faire 
"  partie  du  fonds  de  terre  but  lequel  il  est  plac6,  que  par- 
"  ce  qu'il  y  avail  4t6  placi  comme  perpitueUe  demettre,  o'est  una 
"  consequence  qu'il  ne  doit  6tre  T§pnt6  tel  que  lorsquHl  y 
"  a  6t6  plac6  par  le  propri^taire  de  la  terre,  et  qu'il  en  doit 
"  dkre  autrement  s'il  y  avait/6t6  plac6  par  nn  nsnfhiitier 
"  ou  par  fermier  de  la  tdrre ;  car  on  ne  pent  pas  dire,  en 
"  ce  cas,  qu'il  ait  6t6  plao§/pour  perp^tuelle  demeuxe,  I'u- 
"  sufrnitier  et  le  fermier  6tant  pr6Bmn68  ne  ravoir  plac6 
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its  mobiliera." 


"  qve  poor  le  temps  que  devait  dnrer  rnsufmit  et  le  bail, 
"  et  deyant  Temporter  k  la  fin  de  rasufrnit  on  dn  bail. 
'*  Le  moulin  doit  done  passer  pour  chose  meuble,  qui  doit 
"en  consdqnence  entrer  dans  la  oomniiuiai|t6  legale  de 
."  rnsuffnitier  on  du  fennier." 

In  view  .of  these  authorities,  il  seems  unquestionable 
that  the  building  in  this  case  remained  movable,  both 
from  the  character  of  the  building  and  because  it  was 
built  for  the  temporary  purpose  of  a  partnership  now  dis- 
solved, and  by  lessees  duringf  a  lease  now  expired,  pre- 
sumably and  in  fact,  therefore,  not  A  perpitudle  demeure. 

To  sum  up,  the  appellant  submits  : 

Iv..  That  the  appellant,  although  the  owner  of  the  land, 
is  not  therefore  necessarily  owner  of  the  factory  bu^ilt 
thereon.  *       . 

2o.  That  the  respondent  is  not  in  the  position  of  a  pos- 
sessor in  good  faith  who  has  built  upon  the  land  of  an- 
other, and  cannot  invoke  Art.  417  C.  0.,  but  was  the  lessee 
of  the  land^  whose  rights  in  the  factory  are  purely  mov- 
able. 

8o.  That  the  factoty  in  question  and  its  appurtenances 
remained  movable,  and  the  property  of  the  partnership. 

A.  Dorion,  for  respondent  :-r- 

En  prenant  pour  av6r6s  lies  all6gu6s  de  la  declaration 
du  demandeuT,  appelant,  1ft  manufacture  et  ses  d^pendan- 
ces  se  trouvept  avoir  6t6  construites  avec  des  mat6riaux 
qui  appartenaient  aux  parties  conjointement  et  sur  le 
terrain  de  I'appelant.  Or,  du  moment  qu'une  construc- 
tion est  faite  par  iin  propriStaire  sur  son  terrain  avec  des 
matdriaux  d'autrui,  que  telle  construction  soit  faite  de 
bonne  foi  oude  mauvaise  foi,  le  propri6taire  du  terrain 
devient  aldrspropri^taire  du  tout  k  la  charge  de  payer  la 
valeuT  des  constructions  et  ouvrages  faits  avec  ces  mat6- 
riaux,  Telleis  sont  les  dispositions  des  articles  413,  416, 
480  et  481  de  notre  Code  Civil 

.11  rtenlte  de  ces  articles  que  les  niat6riatit  qxiiont  servi 
aux  constructionsi^  en  litige  out  6t6  inodrpords  au  sol,  et 
sont  devenns  immeubles  par  le  fait  de  cette  incoipora* 
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tion  ;  de  telle  mpuiiire  que  la  mannfactnre  et  ten  d6pen- 
dances  dont  il  eat  question  en  cette  cause  ne  forment  plus 
qu'un  tout  indf^visible,  et  n'en  pourraiont  Mre  divis6es 
parle  proprifttaire,  que  par  le  partago  du  terrain  mftme 
sur  lequel  les  dites  constructions  ont  6t6  faites.  Suivant 
I'article  874^  de  notre  Code  Civil :  les  fonds  de  torres  et 
les  bfttiments  sont  immeubles  par  nature. 

Pothier,  propri6t6,  No.  169,  dit :  "  Lorsque. .  par  inon 
"  fait,  ou  par  <;elui  d'une  autre  personne,  une  ou  plusieurs 
''  choses  ont  6t6  unies  k  la  mienne,  de  manidre  qu'elles 
"  n'en  faasent  qu'une  seule  et  m«me  chose,  et  un  seul  et 
"  mftme  tout,  dont  ma  chose  soit  la  partie  principale, 
.  "  et  dont  les  autres  ne  sont  que  les  parties  accossoires, 
"  j'acquiers  par  droit  d'accession  vi  ac  potestate  ret  mete,  le 
"  domaine  des  chosep  qui  en  sont  les  accessoires. 

Pothier,  propri6t6,  No.  170  h  179,  premidre  rigle :  "  Lors- 
••  que  de  deux  choses  qui  composent  un  tOut,  Tune  ne 
"  pent  subsister  sans  I'autre,  et  I'autre  pent  subsister  s6pa- 
"  T6ment,  c'est  celle  qui  pent  subsister  s6par6ment  qui 
"  en  est  regard6e  comme  la  parti/p^ncipale ;  I'autre  n'en 
"  est  que  I'accessoire. 

"On  pent  donner  pour  un  premier  exemple  de  cette 
"  rdgle,  le  cas  auquel  quelqu'un  aurait  construit  un  bftti- 
-"  m^nt  sur  mon  terrain.  Ce  bfttiment  et  mpn  terrain 
"  font  un  seul  tout,  dont  mon  terrain  est  la  partie  prin- 
"  cipale  et  le  bfttiment  n'est  que  I'accessoire  ;  car  mon 
"  terrain  pent  subsister  sans  le  bfttiment ;  et  au  contraire, 
"  le  bfttiment  ne  pent  subsister  sans  le  terrain  sur  le- 
"  quel  il  est  construit.  G'est  pourquoi  le  domaine  que 
"  j'ai  de  mon  terrain,  me  fait  jwqilferir,  par  droit  d'acces- 
."  sion,  celui  dQ«b&timent  qui  y  a  6t6  construit." 

II  r6sulte  de  cette  citation  que  la  partie  du  lot  de  terre 
qui  appwrtient  au  demandeur  appelant,  et  la  man.tlfacture 
de  fromage  construite  par  les  parties  en  cette  pause  sur 
ce  terrain  ne  forment  plus  qu'un  mdme  immeuble  appar* 
tenant  k  I'appelant.  x 

Pour  declarer  cette  manufacture  et  pes  d6pendances 
sujets  k  Taction  en  partage  et  licitation,  il  faudiait  que  ce 
tribunal  )es  consid6r&'t  comme  meubles,  ce  qui  semit  n6- 
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anmoinB  contraire  aaz  pretentions  da  demandenr  appe- 
lant.  La  oons^qnence,  alors,  serait  que  le  propri6taire  da 
terrain,  I'appolant,  aarait  un  grand  avantage  sar  Tintim^ 
en  ce  qu'ii  pourrait  Eloigner  les  ench^riBsears  qui  <!;rain- 
draient  d'Atre  ob}ig6  de  ddmolir  et  d'enlever  les  niat6- 
riaax  qai  ont  servi  k  la  constrnction  de  la  manafaotare  et 
de  ses  d^pendances.  En  eflfet,  ces  constractions  pea  vent 
Atre  d'une  grande  valear  pour  le  propri6taire  da  sol  et 
n'dtre  considSr^es  d'aucune  valear  par  une  aatre  personne 
qai  serait  obligee  de  les  d^molir  et  de  les  enlever. 

—  II  Teste  encore  k  savoir  quel  pourrait  fttre  le  r6saltat 
pratique  de  la  licitation  du  dit  b&timent  si  elle  6tait  or- 
donn6e.  Nous  ne  croyons  pas  que  I'appelant  pourrait 
forOer  I'adjudicataire  k  enlevet  ces  dits  bfttiments,  car  ce 
n^  serait  plus  la  chose  qu'jl  aurait  entendu  acheter.  En 
effet,  Tadjudication  ne  saurait  6tre  que  de  la  manufacture 
et  ses  ddpendances  telles  qu'elles  se  trouvent  actuelle- 
ment  sur  le  terrain;  mai^  non  des  mat6riaux  qui  ont 
servi  Alenr  construction.  On  voit  par  Ik  que  le  principe 
d'^galite  qui  doit  ezister  dans  le  partage  des  biehs  des. 
soci6t6s  serait  viol6,  attendu  que  I'appelant  pourrait  ache- 
ter k  vil  priz  la  manufacture  en  question  qui  est  d'une 
grande  valeur,  vu  que  tout  adjudicataire  autre  que  lui  ne 
pourrait  pas  jouir  de  ce  qu'il  aurait  achetd  sans  trouble 
et  sans  le  t;onsentement  de  I'appelant,  qui  est  propridtaire 
da  sol.  II  noucj  semble  que  nous  devons  considSrer  I'ap- 
pelant oomme  iitae..p.o^ionhe  qui  aurait  bftti  sur  son  pro- 
pre  terrain  aveo  des  mat^nauz  d'autrui  et  qu'alors  il  est 
propridtaire  da  tout,  et  son  aiiction  est,  en  consequence, 
mal  fondle.  A  I'^ppui  de  ces  pretentions  I'intime  refere 
cette  Gour  auz  articles  de  notre  iQpde  Oivil  oit6s  plus  haut 
et  auz  auteurs  si^ivants  :  V 

Dallois,  verbo,  ^ropriete,  Nos.  407  et  408. 

* .  Toullier,  tome  8,  No.  126. 

Duranton,  vol.  4,  No.  StS.  r 

Laurent,  vol.  6,  p.  889,  No.  260.  • 

-.  Pothier,  vol.  9,  p.  15t,  No.  170.      :^_        „_^  __ 

Mourlon,  vol.  1,  p.  786,  sur  jCarticle  664,  0.  N. 

De  qnelque  cdt6  que  nous  envisageons  la  position  des 
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parties  en  oette  caoie,  il  e«t  Evident  que  Tappelant  ne 
sanrait,  en  loi,  d'aprts  lea  all6gationa  mAmes  de  sa  cltela- 
iNitiou,  avoir  I'aotion  en  partake  et  lioitation.  Dans  tooa 
lus  cas  Qu  one  couB^raction  est  faite  sur  an  terrain  et  6ri-' 
g6e  k  perp4taelle  demeare,  elle  appartient  an  propri6taife 
dn  sol.  Ainai  ui  ce  tribi&al  oonsidirc^  qne  cette  mann- 
faotnre  et  aes  d6pendanues  ont  6t6  constrnites  par  leaV^^r* 
ties  ()nj)cette  uanse  commo  associis  ofanr  lo  terrain  d'au* 
tmi  <$t  commu  possenseur  da  terrain  de  bonne  foi  on  de 
maavaise  foi,  ellea  Bont  devennea  la  propri6t6  de  I'appe- 
lant  aveo  on  sana  indemnit6,  et  si  la  ■ooi6t6°el^con8idi-< 
r6e  comme  locataire  de  oe  mdme  terrain  et  qa'i^jn^ait  bftti 
Bar  icelai,  en  cette  qnalitJi,  lea  dita  bAtimei^By  4lle  sera 
tenae  d  la  fin  de  son  bail  de  remettre  lea  lienx  dona  I'fitat 
oii  elle  lea  aurait  lon^a  ;  ainon,  envertU  de  rartiole,1640, 
I'appelant  profitera  de  cea  conatractiona,  . 

Si  noaa  conaiddrons  maintenant  la  preave  faite  en  cette 
oiaaae,  ce  tribunal  ae  convaincra  da^antage  qae  lea  cona- 
tractiona qui  forment  le  aiyet  dalqfi^ge,  ont  6t6  plac^ea  h 
perp6taelle  demeare  et  qo'il  n'a  jifiniaB'  6t6  dans  I'inten- 
Hion  dea  partiea  qa'ellea  foaa^nt,  en  aacon  tempa,  ddmp- 
liea  poar  lea  matferiaaz  6tre  partag6a  entre  eax.  ,,    - 

Le  2*7  d6cembre  188*7,  il  y  avait  d6ikj^4avze  alk»  qae 
cette  manafactare  et  sea  d^pendancea  existaient.  La 
preave  que  I'appelant  a'eat  efforc6  de  faire  an  aoatien  de 
'aa  demande  ne  peat  avoir  I'effet  de  ddtraire,  dana  Teaprit 
da  tribanal,  la  certitade  qae  cea  bfttiaaea  avaient  6t6  plar 
c6es  aar  ce  terrain  de  I'appelant  poar  y  dtre  &  peTi)Aaelle 
demeare.  ESn  effet,  ce  n'eat  paa  parce  qae  cea  bfttiaaea  et 
conatractiona  ponrraient  6tre  tranaport^ea  facilement  qae 
noaa  devona  oroire  qa'ellea  avaient  6t6  conatraitea  poar 
£tre  d6tach6ea  da  sol  lorsqa'arriverait  la  diaaolution  de  la 
Boci6t6  entre/ lea  parties  en  cette  caaae.  . 

II  est  en/ outre  Evident  que  I'ac^jadicataire  qui  aohite- 
rait  les  bfttisaes  en  question  pour  lea  tra^aporter  ailleura, 
y  attacherait  un  prix  Men  moindre  que  Vil  pouvait  les 
exploiter  au  lien  oik  elles  se  trouvetit ;  et,  encore,  nons  nd 
pouyons  douter  que  si  c'edt  6t6  Tintentian  des  parties  en 
cette  cause  lors  de  la  constructioii  de/<^  bfttisses  de  les 
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d^molir  Ion  de  U  diisolation  do  la  §ooi6t6,  qu'ftlori  TinU- 

m6  aarait  iiong^  h  lea  conHtraire  sar  un  terrain  qai  anrait     "»f  t** 

appartenu  A  la  Roci^U).     D'ailleuri,  11  luffit  d'eiaminer  la       ""^ 

preuvo  en  cotte  cause  pour  ae  oonvaincro  que  c«mi  <!Ons- 

tractions  sont  de  telle  nature  qu'olles  doirent  Atre  ooniii' 

ddries  comme  no  formant  quWin  tont  avec  le  sol  aur  le- 

qnel^Ues  ont  6t6  6rig6ea.    Comment  pouvona-nons  eati* 

mor  on  donner  nne  valour  h  cor  oonatructionR  B6par6ment 

da  terrain  sur  lequol  elloa  ^o  trouvont  f    Go  serait,  noua   ' 

le  r6p6lons,  donner  trop  d'avantago  k  I'appolant  sur  I'inti- 

m6,  et  ce  serait  mettre  celui'ci  k  la  meroi  do  son  co-asso* 

ci6  ;  et  le  partage  no  pourrait  cortaineroent  pas  Atre  juste 

et  Equitable. 

Poar  terminer  nous  oiterons  in  extensq  an  jugoraent 
rendu  par  la  Oour  Sap6rioure  si6goant  en  Revision  A 
Quebec,  le  ISime  jour  de  juin  1886,  dans  une  cause  dans 
laquollo  Adam  R6milla}i^  et  al.  6taient  demandeurs  v. 
Evariste  Duval,  d6fendeuf,.  et  Duval,  oppoHant. 

Noos  oroyons  poavofV  sotkmettre  quo  los  faits  relates 
dans  ce  jnfement  ont  beai|(^u|>,de  rapport  avec  ceax  de 
.laprSsente  caase.  Le  tr^ftaiial  litfiit  pr6sid6  par  I'Hon. 
juge-en-chef  Andrew  Stnaii,  ei  be  jngement,  tel  <][ae  nous 
I'avons  pris  dans  les  r^kstresjide  la!€oar  Sup^rienre,  4  . 
Trois-Bividres,  se  lit  compile  suit : 

"  Gonsidering  that  tl](e!'retnrn  of  the  writ  bf  execution 
issaed  in  th&  present  cause  against  the  said  defendant, 
establishes  that,  the  defendant  having  no  movables,  there 
was  seized  as  immovables  : 

*  Tons  les  droits  et  avantages  que  le  dit  E.  Daval  peat 
avoir  oa  pr6tendre  comme.  locataire  sar- un  lopin  de  terre 
ou  emplacement  sita6;en  la  paroisse  de  ^icolet,  k  prendre  :  ^    "^ 
sur  risle  appel6e  Moras,  aa  cotd  sad  oaest  4e  la  riyidre  . 
^icolet,  de  la  contenance  de  trois  arpents  de  profondear 
sar  deax  arpents  de  largear,  et  born6  aa  nord,  et  daqael  ^ 
dit  terrain  le  d6fendeur  est  en  possession  en  verta  d'un 
certain  1[>ail  &.loyer  consenti  par  Francois  Manseao,  culti* 
yatear  de  la  paroisse  de  Nicolet,  aa  dit  d^fendetir,  E.    .         y 
Duval,  le  t  octobi«  1882,  devant  Robillard,  notaire,  le  dit  "?r~r"     *" 
terrain  conna  et  d6sign^  aax  plan  et  livre  de  renvoi  offi*    < 
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-ua  ^^oJl^Tda  o»dA*t^<  ^^•«iir«<jfiitr#tiii«nl  dti  cofetitA  d«1^oo1«i, 
coinmM  faiMaiit  paftio  du  lot  nam6ro  UU7«  do  plus  1«  drdit 
appartDUAiit  au  dit  dAf«*udt)ur  uii  rerta  da  hail  iiudit,  4 
Tairu  Tuiiai;^)  do  la  gr^ve  de  I'lale  Moraft*  «i  d'y  oonatrniilv 
du«  quail  iiar  ym  parcouni  d'an  arpent  et  dflini  oa  htM  at 
(«n  haut  d()  J'empUo«ni«*nt  iuh  dAiiignA,  de  plua  la  pro- 
pri^iUi.du  nloaliu  i\  i»t«,  l»i  mouvHuionta  ut  travaiMauta 
diiaaui  drigkt,  oirconttanocH  ut  d6[Mmdi|no»i  i  la  uhargo 
par  Ta^adioataire  d^  r«)mplir,  ex6cuter  et  a^iooinplir  toa- 
kes  lua  ohargea,  olnkai^ii  conditions  et  obligationa  auxqaol- 
lea  le  d6fendour  eiit  tunu  trnvurs  le  dit  Franpois  MauMMU 
en  vertu  du  dit  bail  RUamentionn6.' 

"  That  the  defendant  filed  an  oppotUion  qfin  (fannuler  to 
thia  seizure  on  the  f(i)llowing  grounds :  '  que  les  biens 
saisis  en  cetto  cause  jtte  sont  pas  des  immoubles  ainsi 
qu'irr6gulidrement  ^entionn6  au  proems- verbal  de  saisie, 
mais  qn'an  contraire,  tons  et  chacun  des  biens  saisis  en 
cutte  <  ause,  sont  des  biens  meubles,  que  de  fait  les  biens 
saisis  en  cotte  cause  sont  des  oonstrnctions  faites  par  le 
dit  opposant  k  titre  de  looataire  et  avec  destination  pure- 
ment  temporaire  ainsi  quo  le  dit  opposant  Haii  en  droit 
de  fairo  en  vertu  des  clauses  dans  le  bail  fait  ut  pasad  k 
Nioolet,  ie  7  octobre  1882,  dovant  Robillard,  notaire  public, 
duquel  aotencopie  est  produite  au  soutien  de  ladite  oppo- 
sition'. Que  le  bail  liki-mdme  et  les  dites  constructions 
sont  des  biens  mobiliers  dont  la  saisie  et  la  vento  ne  pour- 
raient  dtre  Hiitcs  qu'en  se  conformant  k  toutos  les  forma- 
litds  voulues  par  la  loi  et  le^iiode  de  procedure  pour  la 
saisie  et  vente  de  biens  menblds  ; ' 

"  That  the  plaintiffs  contested  the  said  opposition  on 
two  principal  grounds,  that  the  mill  seized,  and  advertized 
for  sale,  is  an  immovable  by  nature,  and  that  it  was  built 
under  an  agreement  to  that  effect  with  thd  said  Fran9ois 
Manseau,  and  that  it  is  an  immovable  by  destination 
under  said  agreement;  that  no  issue  of  fact  was  raised  by 
the  issue  under  said  opposition,  but  one,  of  law  upon  the 
construction  of  the  agreement  contained  in  the  notarial 
case  alleged  aud  filed  by  the  said  defendant  and  opposant 

in  support  of  his  said  opposition,  namely :  whether  the 
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Mlmro  an  nudje  ia  that  of  •  movable  m  dlngml  by  th« 
oppoaant,  or  off  an  immovabla  aa  ia  (lontoiitlml  by  th« 
plaintiffa ;  "^ 

"  That' the  aaid  mill  ia  a  at«am  Maw  mill  of  upwarda  of 
one  hupdrcKl  feet  in  hmgth,  of  a  breadth  varying  from 
twenty-five  to  forty  feet,  ef  fcrty  fe<^t  in  height,  with 
i'oundationa  partly  in  the  aand  and  partly  upon  inaaonry, 
and  ia  capable  of  aawing  four  hundred  logs  |Mjr  day  of 
twelve  houra  ; 

"  The  leaae  und«r  which  it  waa  ao  built  by  the  defen- 
dant, ia  one  for  ten  yean  from  the  flrat  day  of  Januarf, 
1882,  with  the  farther  following  right  or  fauulty  in  the 
,  defendant :  '  il  eat  eiprnaa/iment  ontendu  qu'il  aera  loi- 
■ible  an  locataire  k  I'expiration  du  pr^aunt  bail  de  oonti- 
nuer  et  renouveltir  le  prdaont  bail  pour  un  autre  terme  de 
cinq  anntea  an  mteie  priz,  chargea,  olanaea  et  conditiona, 
J  ot  enauite  oontinuer  le  priaent  bail  de  cinq  ana  en  cinq 
luia  ind^finiment  tel  quo  le  jngera  convonable  le  dit  loca- 
taire, en  par  ce  dernier  donuant  avia  de  ce  faire  an  moina 
deux  moil  d'ay«nce,  avant  I'expiration  de  chaoon  dea  sua- 
dita  termea  de  ioinq  aBn6ea,  et  le  dit  Sieur  Manaeau  donne 
au  dit  Sieur  Duval,  toute  latitude  poaaible  pour  la  cona- 
truction  de  moaHna  k  acie  avec  leura  acceaaoirea  durant 
le  terme  de  ce  bail.  Le  locataire  aura  le  droit  de  c6d||[ 
tout  on  partie  de  aea  droita  au  pr^aent  bail.' 

"  The  Superior  Court  of  Three-Bivers  maintained  the 
pretention  of  the  aaid  oppoaant,  held  that  the  leaae  and 
the  aaid  mill  were  movablea  and  annulled  the  seizure 
thereof  aaimknovables ;  it  ia  this  judgment  which  haa 
been  brought  before  thia  Court  i%  Review  ; 

"  Oonaide^nglbhat  the  obligation  of  the  aaid  Fran9oi8 
Manaeau  under  the  aaid  leaae  which  ia  one  for  more  than 
nine  yeara,  to  wit :  for  ten  years  and  indefinitely  from 
the  expiration  of  the  aaid  ten  yeara,  at  the  option  of  the 
.aaid  defendant,  from  five  yeara  to  five  yeara,  aa  he  ahall 
choose  to  occupy  the  same,  with  its  alienation,  so  long  as 
he  exercises  a^oli  option,  and  that  the  said  defendant  has 
vested  righ^  in  .the  object  of  and  lease  attached  to  the 
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quality  of  the  pi:ppTie^or,  which  by  the  said  lease  and  by 
law  the  said  defendant  may  alienate  and  transfer  with- 
out prejudice  to  the  rights  of  the  said  Franfois  Manse^n,  [^ 
and  that  the  same  may  be  iseized  as  reid  property  under 
execution  against  the  defendant  by  hif  creditors  of  wiucIl 
the  plaintiiis^re  one ;     <.     ^  , ,      H^ 

"  Gonsidering  that  the  right  to  the  use  and  enjoyment 
of  the  property  leased  depends  upOn  and  is  settled  in  all  ^ 
oases  by  the  teTm^  of  the  lease  itself,  and  that  snoh  terms  : 
constitute  the  law  of  the  contract  which  the  Court  is 
bound  to  ascertain  and  enforce,  that  the  tei^s  of  the  lease 
in  question  are  binding, on  both  parties,^at  they  are  not 
questioned  on  the  ground  of  illegality  nor  are  they  obt 
noxious  to  any  imputation  -of  ambiguity,  and  that  the 
destination  of  theisaid  mill  T^der  thV  terms  of  the  said 
"tease  is  for  the  use  and  enjoyment  of  the  defendant  inde- 
finitely at  his  option,  subject  to  the  fulfilntent  of  the 
clausep,  obligations  tuid  covenants  of  said  lease,  and  that 
such  ?k"cbvenantis^t  contrary  to  any  law  ; 

"  Consideriji^hat^by  previous  lease  between  the  same 
parties  datedfthe  "4th  October,  before  the  saine  nottury,  for 
the  sam^^Topeirty  in  the  san^e  terms  and  for  the  same 
period  of  time,  but  fori^n  annual  rent  of  flOO.OO,  it  was 
stipnlated"  que 'toute^'^es  bfttissis  et  amSlioratioiks  sur  le 
terrain  &  part  les  machineries,  resteront  la  propri6t6da 
bailleur  k  I'expii^tion  des  termes  du  present  bail,"  this 
was  an  emphy  teoiic  lease  and  carried  an  alienation  with 
andinfavor'ofth(yiefendant;      V" 

'*  Considering  that  the  said  las^inentipned  lease  was 
modified  by  thut  Jf  the  tth  Octotef^  1882,  upon  which 
the  said  oppositioxj  is  based,  by  augmenting  the,  annual 
rent  to  $150.00,  and  by  omitting  covenapt  that, the  ame- 
.liorations  should  belong  to. the  said  F.  Manset^n  a|  the 
termination  of  the  said  lease,  this  leasing  the  said  ame- 
liorationd  to  be  considered  U»en  tinder  articlo^  418-41'7  of 
the  civil  <5ode  of  the  Province,  and  that  as  well  the  one 
as  the  other  of  the  said  leases  embodies  the  same  contract, 
but  in  lionof  fcuaendering  the  amelinratinnB  at  thft  term- 


hiation  of  the  eai^  lease  "ta  the  «aid  F.  Munseuv^ 
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said  F.  Manaean,  prefened  a  higher  rent  for  each  year  of 
the  said  lease  to  the  ameliorations  at  the  end  o^the  said     ^^J^' 
lease ;         *  5  1^  "»-• 

*  "  Oonsidering  that  there  is  nothing  illegal  iH  thiiS^ 
modification,  and  that  without  ousting  the  sai^  defen-^ 
dani  of  his  right  of  property  in  the  object  oi  ih^<said 
leasoj^  the  said  MaAsean  could  legall]^ stipulate  for  a4di-~ 
tional  rent,  which  was  doue ;  that  the  rights  (^  the  said' 
defendant  in  the  sdd  leases  invoked,  are  rights,  Which 'as 
well  under  the  express  terms  of  the  contract  by  which  he 
a^thoriijsed  to  sell,  including  nbi. only  the  said  amelio- 
raHons,  but  the  said  right  to  use  and  e^'oy  the  same  inde- 
finitely at  his  option  as  by  law,  are  rights  which  the  cre- 
ditors of  the  said  defendant  can  seize  and  sell  upoif  the 

,  deWdfttit;  that  the  defendant  is  without  interest  to  call 
in  duestion  the  existence  of  the  said  right,  and  th^^e_„ 
efie;et  of  the  said  opposition  as  maihtained  by  1;he  Oourt 
viiW  operate  as  a  fraud  upon  the  creditors  of  the  said  ^ 
fondant ;  " 

"^Considering  that  the  lease  invoked  does  not  contain 
any  obligation  of  the- defendant  to  demolish  the  said  mill 
nndSr  any  circumstances,  and  that  the  rights  of  the  said 
F.  Manseau  at  the  termination  of  the  said,  lease  if  it  be 
ever  ierminated,  will  be  ascertained,  but  the  said  mill 
which  is  immovable  as  well  by  nature  as  by  destination, 
cannot  be  treated  as  movable";'*^  /•  7 

"  Oonsidering  that  the  said  mills  ^ii§;  seized  and  to 
be  sold  as  movables,  the  condition  to  deiitiolish  and  carry 
away  the  same  within  some  specified  time,  must  be  im- 
posed on  the  a<yudi(^aure,  and  that  th^  purchase  would 
be  of  the  material  of  whibh  th^  said  mill  is  composed,  for 
a  miU  constructed  as  the  said  mill  cannot  be  sold  as  a^ 
movable,  such  an  advertisement  of  the  said  mill  coupled 
with  the  obligation  to  demolish  the  same,  would  lead  in 
all  likelihood  to  an^opposition  from  F.  Manseau  upon  his 

'contract  in  the  said-  lease,  that  at  its  termination  the  said 
mill  and  all  ameiliorations  bo  conistructed  shall,  if  the 
Bame> built  in  good. faith,  and  in  this  oase  it  ia  built  nadar  == 
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covenant  with  him,  remain  to  him  as  his  property  under 
the  conditions  regulated  by  law  ; 

"That  the  cost  and  value  of  the  said  mill  is  many 
times.greater  than  the  capital  of  the  annual  and  perpetual 
re^t  stipulated  to  be  paid  to  the  said  F.  Mansean,  and 
which  is  the  price  of  the  said  land  leased,  and  thus  the 
accessory  becomes  the  principal  in  value  and  utility ; 

"  Considering  that  the  plaintiffs  as  creditors  of  the  de- 
fendant, have  a  right  to  seize  and  sell  in  this  cause  all 
and  any  of  the  rights  vested  in  the  defendant,  in  and  by 
the  lease  invoked  by  him  by  his  said  opposition,  and  that 
he  has  no  interest  and  no  right  to  interfere  by  opposition 
or  otherwise  in  the  exercise  of  the  plaintiffs'  rights  to  sell 
the  same,  and  that  the  said  opposition  is  a  fraud  upon  the 
plaintiffs ;  i 

"Doth  adjudge  and  declare  that  in  the  judgment  of 
the  Oourt,  sitting  at  Three-Rivers,  rendered  on  the  16th 
of  September,  1884,  there  is  error,  the  same  is  hereby  re- 
pealed,* annulled  and  made  void,  and  this  Court  p^goceed- 
ingto  render  the  judgment  the  said  Court  should  h^e 
rendered,  declares  the' seizure  in  this  cause  by  the  plain- 

/  tiffs  on  the  defendant,  one  of  immovables,  and  doth  here^ 
by  dismiss  the  opposition  ajin  cTannuler  of  the  said  defen- 
dant as  unfounded  in  law." 


'..i^. 


May  20,1889.] 

The  Oourt  gave  judgment  sustaining  the  action,  and 
referred  to  Art.  i662,  C.  C,  which  says  that  if  a  thing, 
either  movable  or  immovable,  held  in  common  by  several 
proprietors  cannot  be  partitioned  conveniently  and  with- 
out loss,  or  if  in'  a  voluntary  partition  of  a  property  held 
in  common  there  be  a  part  which  none  of  the  co-proprie- 
tors is  able  or  willing  to  take,  a  public  sale  of  it  is  made 
to  the  highest  bidder,  and  the  price  is  divided  among 
them.  The  appellant  had  fo^owed  this  cojirse,  and  his 
action  must  be  maintained.  '"'  *" 

The  written  judgment  in  appeal  is, as  follows  :-*- 


*-t|p6our,  etc >  '— — 

"  Colisid^rant  que  left  bfttisses  dont  il  est  -question  en 


property  ander 


eat  -question  en 
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cette  cause,  ont  6t6  6rig6es  par  la  soci6t6  Sangster  &  Hood, 
pour  les  fins  du  commerce  de  cette  sooi6t6,  sur  un  t^train 
appartenaut  k  Sangster,  I'appelant,  et  Tun  des  membres 
de  cette  soci6t6  ; 

"  Oonsidfirant  que  les  dites  constructions  ont  M  ainsi 
6rig6e8,  par  la  dite  soci6t6,  avec  la  permission  de  I'appe- 
lant, et  que  pendant  la  dur6e  de  la  dite  soci6t6,  elle  a 
pay6  &  I'appelant,  un  loyer  annuel  pour  le  terrain  occupy 
par  les  dites  b&tisses  et  leurs  ddpendances,  et  qu?  I'intimg 
a  continue  de  payer  la  moitid  du  dit  loyer  aprds  la  disso- 
lution de  la  soci6t6  ; 

"  Consid6rant  que  la  dite  ioci6t6  a  6t6  dissoute,  que 

..toutes  les  r6clafnations  et  coimptes  des  associfis,  I'un  con- 

tre  I'autre,  et  toutes  les  afiaii«§s  de  la  dite  socidt6  ont  6t6 

liqnidSes  et  rfegl^es  entre  les  assocife,  sauf  leurs  droits 

respectifs  dans  les  dites  b&tisses  ;  '         ,- 

"  Oonsid(§rant  que  les  dites  b&tisses  sont  encore  sttr  le 
terrain  du  demandeur,  qu'elles  y  ont  6t6  6rig6es  pa?  la 
ci-devant  society  locataire  d#  dit  terrain,  et  qu'elles  ap- 
partiennent  partant  pour  ]&oiti6  indivise  k  chacun  des 
dits  associ^s  ; 

"  Gonsid6rant  qu'en  consequence  le  partage  et  licita- 
tion  d'icelles  pouvait  6tre  iSgalement  demands,  <4  qu'il  y 
a  erreur  dans  le  jugement  dont  est  appel,  savoir,  le  juge- 
ment  rendu  par  la  Gpur  Snp6rieure  si6geant  4  Beauhar- 
nois  le  80me  jour  d'avril  1880,  annule  et  renverse  le  dit 
jugement,  et  piroc6dant  h  rendre  le  jugement  que  la  dite 
Cour  de  premidre  instance  aurait  du  rendre,  oxdbnne  que, 
par  experts  k  6tre  no&mes  par  les  parties,  si^^d'office, 
^ar  la  Cour  Sup6rieure  pour  le  district  de  Beanhamois^  il 
8oit  procM6  k  la  visite  et  rexamenMe  la  dite  fromagerie 
avec  ses  d^pendances,  laquelle  est  d6crite  comme  suit 
dans  la  dSclarationi  en  cette  cause :  •  A  cheese  factory,  iu' 
'eluding  boiler-house  and  ice-house  connected  there-, 
•  with,'  afin  de  constater  si  les  dites  constructions  penvent 
£tre  convenablement  et  commod6ment  partag^s  entre  les 
parties,  de  mani^re  k  en  faire  deni  lots  6gaux,  dont  I'un 


pour  I'appelant  et  I'aufie  pourTintim6,  et  dans  le  cas^ 
les  dits  exfirts  fpdeiat  rapport  que  les  dites  constmctioiis 
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ne  peuvent  dtre  ainsi  partag^es,  il  sera  proc6d6,  en  la  ina-  : 
niire  ordinaire,  h  la  vente  par  voie  de  licitation,  dea  dites 
constractions  au  plus  haiut  et  dernier  enchfirisseur,  ]^ur 
leprodtlit  d'icelle  vente  fttre  dj«tribu6  suirant  la  lot  et^lfes 
droits  des  parties,  6  Ja  charge  par'^^^giifeireur,  s'il  est  au- 
tre quiB^le  demandeur,  d?enlever  lifes  ^ilte?  fo&tfsses  et  met- 
tre  Ids  lieux  dans  I'fetat  04  ils  6t^ient  avant  les  construc- 
tions, le  tout  sous  un.mois  4e  U  dat6  de  I'adjudicatio^ -;    . 

«Kt  laGour<5ondamne  Tintii^A  payer  1  r^^ 
-les  firais  parlui  encour^s  sur  h  i)r68ent  appel,  et  quant 
auxfrais  en  Gourde  prgmiere  instance,  I'intimfi  est  con- 
darnn^  A  payer  4  I'appelant  ceux  de  la  contestation^  les  . 
frais  de  Taction  &i  parte,  et  les  frais  de  licitation  ils  s^nt 

pris  sur  la  masse.'*'     ' 

;  «  Judgment  reversed. 

y     McCormick,  IMtclos  8c  Murchison,  for  appellant. 

Seers  Sf  Laurendeau,  for  respondent 

Owffrum,  Q.  C,  Qonnsel.     j         *  *    /I, 

'  .  ■  j  ■  ■ '  ■       '  ° 

.;     :      ■■         V    •    i       ■■•     -     ■  ■■'■  ■ 

>  Thd  napondent  Hood  ai^aled  frpm  the  above  jadgmeiit  totheSa- 
premeCoart  of  Canada.  Sangster  movied  to  quash  the  appeal  on  the 
ground  that  the  matter  in  controveray  "waa  less  than  $2,000.  TheTnotioh 
was  granted  and  the  appeal  qaasbed.    (gee  IS  I«g.  News,  34). 
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January  S^,  1881 

Coram  Bonioti^Cn.  J.,  TEBai^R,  Cross,  Boss^, 
;  ^  DShkbty,  JJ.  V\ 

THE  ONTARIO  BaW, 
/  {Claitnanlsiiir  Court  below),  .' 


Ml 


.7^ 


AND 


EDWARD  CHAPLIN, 


.*^ 


{Contestant  in  Court  below). 


Ihsolpm^- 


Respond&nt. 


— Dutribi^ion  of  estate'— Privilege —  Winding  tg> 
Act — Deposit  with  Bank  after  suspension.  • 

•  ■   -^■-      ■  ■  "       (■'".■■■        /      ■'■-■-;;-    ^ 

Hbld':— 1.  Thst  &•  creditor  in  not  entitled  to  rank  toje  the  ftall  anionnt  of 
his  claim  npon  (he  separate  estates  of  insolvent  debtors  jointly  and 
^  severally  Uable  for  th^  amount  <^  the  debt ;  btii  is  obligctd  to  dedact 
from  his  claim  the  aiDoant  previously  indeived  from  the  estates  of 
othei*' parties  jdintly  a^d  severally  liabUtherefoi'. 
2-'  A  person  who  makes  a  qeposf t  with  a  bank  afte|itB  suspension,  the 
deposit  consisting  of  cneque^sof  third  parties  drawn  on  and  ac- 
cepted by  the  bi(nk  in  question,  is  not  entitled  to  l|)e  paid  by  privilege 
;t))9  amount  of  such  deposU.  - 

Appeal  from,  a  judgment  of  the  Superior  Court,  Mon-   ^ 
treal,  (Mathieu,  J.),  April  25,  1887,  maintaining  the  Gon« 
testation  of  appellants'. claim  upon  the  Exchange  Bank 
in  liquidation.  *  ^>"^ 

The  judgment  was  as  follows :—  • 

"  La  Cour,^aprds  avoir  entendu  la  r^clamante  et  le  con-  < 
testant,  par  leurs  conseils  respectifs,  surle  m6ritedela    )  ' 
reclamation  de  la  dite  Banqtie  Ontario  et  d^  la  cofttestar 
tion  d'icelle  rSclamation  parle  dit  Chaplin,  examine  la  , 
procedure,  43tc.^...  ^ 

"Attendu  que  la  r6clamante  a,  Itf  5  juin  1886,  prodnit,    e 
aux  liquidateurs  de  Ia>dite  Banque  d'Eohange  dn  Canada,  \  !" 
nne  T6cl)amation  demandant  i'dtito  cblloqu6e  comma  cr6-  ^ 

cr6ancidre  priTil6gi6e,  pour  la  somme  de  |989.8£i ; 


,« 


J » 


^. 
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1      «| 


Olukplin. 


iflw.  "  Attendn  qije  le  contestant,  Edward  Ohaplin,  nn  des, 

0DtM<2BMik  cr^anciers  de  la^dite  Ban^ue  d^Echange  du  Canada,  a  con-  ^- 
test^  cette  rdclamation,  ponr  partie,  et  qnll  alldgue,  dans 
sa  contestation,  qne  la  dite  T6c)amante'a  n6glig6  de'  ct& 
diter  la  Banqne  d'Echange  dn  Canada,  dans  sa  r^amay 
'tion,  ponr  nn  montaiat  de  |2,4&4.29,  re9a  comme  divi- 
dende  dans  la  faillite  de  Hyde,  Tnrcptte  &  Cie.,  snr  des 
billets  faits  par  la  soci6t§  de  I^yde,  Tnrcotte  &  Cie.,  i)onr 
lesqnels  la  dite  Banqne  d'Echange 'dn  Canada  6tait  res- 
ponsable-^  la  r6clam%nte,  comme  ^ndo8seur,.0t''qni  «v^t 
.  6t6  pay6  k  la  dite  r^clamante,  comme  suit,,  #184.68  le  25 
mars  1884,  et  |2,269.'71,  le  7  juin  de  la  m6me^nn6e  :  qne 
la  Bomme  de  $989.85  ponr  laqnelle  la  r^clamante  demande, 
k  £tre  colloqnSe,  comme  cr^ancidre  priril6gi6e,  est  la  ba- 
lance d'une  somma  de  $1,174.81  d^poste  par  la  r^cla- 
mante  k  la  Banqne  d'Echange  du  Canada,-^  le  1*7  septein- 1 
bre  1888,  aprds  la  suspension  de  la  dit6  Banque  d'Echange 
du  Canada ;  que  ce  d6pdt  fut  /fait  de  la  mani^re  suivante : 
$900  par  un  cheque  de  J.  Pedlar ;  $8;86  par  un  cheque  de 
f  J.  Stracban ;  $82.15  par  nn  cheque  de  Yipondi&  McBride, 
et  $218/par  ^es  billets  de  la  dite  Banqne  d'Echange  du 
Cana<^a  aur  des  fonds  qne  les  signatair^s  avaient  k  la  dite 
ban^ue ;  qne  la  r^clamante  n'a  pas  de  privil6ge  comme 
cr6ancidre  pour  le  montant ,  des  dits  chjiques,  et  que,  si 
elle  avait  6t6  pay6e  du  moniant  des  dits  chdqtfes,,  le  1*7 
septembre  1888,  aprds  la  suspensioQ  de  ses  paiements,  ce 
paiement.eM  constitn6  une  prSfdrence  fraudnleuse  en 
faveur  do"  la/ r6clam|tnte ;  que  cette  demidre  a  le>  droit 
!d'6tre  colloqu§e  comme  cr^ancidre  priviUgi6e  anr  la  dite 
somme  de  $280,'  montant  des  billets  d6pos6s,  comme  sus: 
ditj  pour  }esquels  billets,  formant  p'artie  de  la  circulation 
de  la  dit0  banque,  elle  a,  par  la  loit  un  pr^vil6ge,  mais  qne 
t>  f;  '  snr  cette  somme,  \a  r6clamante  a  re^u  un  diridende  de  20  - 

par  cent,'  savoir,  une  somme  de  $47.'72,  laissant  une  ba- 
lance due  k  la  r^clamante,  sur  ce  montant,  de  $191.14, 
pour  laquelle  to  contejstant  ru'a  paf^d'objection  k  ce  que 
la  T^damanli^  soit  colloqu6e,  comme  cr^aiicidre  privild- 
t»=46eembro  1884,  la  reSBinaate  ft  pro^at^ 


gi6e {  que lejtw <teoem&re  1W4|  la r€R?iamaate -jh 

une  reclamation  pour  ce  qn'elle  pr^tendait  lij^j^tre  alors 


y 
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dA,  an  montant  de  |16,912.18,  dans  laqnell^  b«.  tronvait 
hiolnse  la  dite  aomme  de  |1',174.81  comme  c'r6aiice  ordi- 
naire ;  qne  la  0T6ance  r^elle  actnelle  de  la  dite  rd6lamante 
<x>ntre,la  Banqne  d'Ec^ange.dn  Canada,  ^SSkB  .d^dnire  le 
dividen^e  de  20  ponr  cent  qni  a  6t6  pay6,  n'est  qne  de  la 
^somme  de  |M841.20,  dont  |280  doixent  dtre  payees  par 
privilege,  et  conclut  k  c^.qne  la  dite  reclamation  de  la 
Banqne  Ontario -soit  r^duiiis  A  la  dite  somme  de  flO^^l  20 ; 
qn'elle  ne  soit  colloqn6e  par  privilege  <|ae  pbinr  la  somme 
de  1280,  d^nction  faite  dn  dividende  de  20  ponr  cent 

^  pay6  snr  ce  m^ntuit,  et  comtne  cr6ancidre  ordinaire  snr  la 

.    balance ;  '  • 

"  Attendn  que  la  r^clamante,  dans  sa  r^ponse  ^  la  con- 
testation du  contestant  alldgub :  qne,  dans  le  mois  d'aoiit 
1888,  la  r^clamante  f  pfdt6^^  la  Banque  d'Echange  dn 
Canada,  la  somme  de  |S5,298.05,  et  In^  a  escomptd,  en 
faisant  ce  pr^t,  divers,  billets  promissoiWs  qd'elle  avait 
alors,  et  ponr  le  paiement  desquels  la  dite  Banqne  d'Er 
change  Mrendit  doiyointement  et  solidairement  respon- 
sable,  avec  les  personnes  obliges  an  paiement  de  ces 
billets ;  qn'an  nombre  de  ces  billets  s'en  trony^ent  tiois 
de  la  80ci6t6  Hyde,  Tnrcotte  &  Gie.  an  montant  de  |2,150 
chacnn ;  qne  cette  soci6t6  -  Hyde,  Tnrcotte  &;  Gie.  a 
pay6  nn  dividende  de  85  ponr  cent  dans  la  piastre  ; 
que  la  r^clamitnte  a.  refn,  sans  prejudice  k  son  droit 
de  venir'en  contribntion  avec  1^  Banqne  d'Echange  dn 
Canada,  ponr  le  plein^  montant  des  dlti^  billets  promis-^ 
soires,  jusqn'&  ce  qu'elle'  ait  re^n  cent  centins  dans  la- 
piastre,  et  qne  la  rSclam'ante  a  droit,  nonobstant  la  reception 
de  QB8.  sonlmes  de  ,|184.58 '  et  de  |2,269.'71,  montant  des 

'  dividendes  pay 6b  par  Hyde,  Tnrcotte  &  Cie.,  de  venir  en 
contribntion  ponr  le  plein  montant  des-'dits  billeta,  iiit6-, 
r6ts  ei  frais  snr  icenz :  que  •  quant  k  la  r6clamatJ(on  ponr 
la  dite  somme  de  |989.85,  la  .dite  r6clamante  a  le  droit 
d'etre  pay6e  par  privilege,  ^  qne  lorsque  ce  d6pdt  a  6t6 
accepts  par  la  Banque  d'Echange  du  Canada,  elle  ayait 

^  snspendu  sea  paiements,  ce  -que  ne  connaissait  pas  la 

-^r-ti^elamaatet  ei  quersi-^He  n'estpas  payfe  *pw-pHvil6ge 
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elle  se  trouve,  par.  la  fraode  de  la  dite  Banque  d'Echange 
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da  Oanfida,  priy6e  de  tout  reconrs  ;  qae  qnelqnes  instants 
aprds  avoir  fait  ce  d6p6t,  la  rC>clamante  ayant  kik  iuform6e 
de  la  suspension  de  paiements  de  la  Banqae  d'Echange  du 
Ganadar  a  djamandi  &  cette  dernidre  de  lui  remettre  l^ 
montant  dii"  dit  d6pdt,  ce  que  la  Banqae  d'Echange  du 
Oanada  a  refas6  de  faire  ; 

"  Gonsid^rant  que  par  Tarticle  1189  du  Gode  Givil,  la 
livriiison  d'une  somme  d'argent  au  cr6ancior,  pour  ac- 
quitter  une  obligation,  et  la  reception  de  oette  somme, 
constituent  un  paiement ;  ^ 

"Gonsid^rant  que  la  rdclamante  admet  qa'ello  aVe^u, 
avani  la  production  de  pa  reclamation,  en  argent,  une 
somme  de  |2,464.29,  reconnaissant,  par  Ifk,  qu'elle  a  re^u 
le  paiement  pour  autant  sur  ^a  cr6ance,  et  qu'il  s'en  suit 
que  sa  cr^ance  Mait*  lors  de  la  production  de  sa  reclama- 
tion, diminu^e  d'aatant,  et  qu'il  ne  lui  6tait  plus  dii  que 
la  difference,  i>our  laquelle  balance,  elle  avait  le  droit 
d'etre  colloquee  comme  les  autres  crdanciers  ; 

"  Gonsiderant  que  la .  redamante  ne  pourrait  6tre  col- 
loqa§e,  pour  le  plein  montant  de  sa  reclamation,  que 
dans  le  cas  ou  cette  reclamation  serait  veridique,  et  que, 
pour  obtenir  une  collocation,  sur  le  montant  de  sa  recla- 
mation,  il  faut  que  la  redamante  puisse  dire,  avec  y6rite, 
dans  jsa  redttmation,  que  le  montant  pour  lequel  elle  t6:- 
clame  lui  est  d&;  ^         h  y: 

'*  Gonsidera&t  que,  lorsque  la  redamante  a  prodnit  sa 
reclamation,  le  6  dScembre  1884,  et  lorsqu'elle  a  prod^iiit 
sa  seconde  reclamation,  le  5  juin  1^86,  le  montant  qu'elle 
avait  Te9U  de  Hfde,  Tnrcotte  &  Gie.  et  qu'elle  deduit  de 
sa  premidre  reclamation,  ne  lui  etait  pas  d^  et  qu'elle  ne 
ponvait  pas  alors  faire  une  reclamation,  pour  un  montant 
qui  ne'  lui  etait  pas  d&,  parce  qu'en  faisant  sa  reclamation 
elle  devait  declarer  que  le  montant  par  elle  ainsi  rdclame 
lui  etait  alors  d& ; 

"  Gonsid6rant  que  Ja  redamante  n'a  pas  le  droit  d'etre 

payee  par  privilege,  du  montant  tLeschJ^ques  oi-dessus 

relates,  et  que,  pair  le  transport  qui  lui  f  pit  fiat  ideces  f^h- 

,qnw«.  ftllft  n'a  pat  plui  de  droit ^qnft  Im  pftrtpflrff  origi- 

naiies  de  ces  obeqtiei  enz-m6mes ;  .  / 
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>ilsid6raiit  que  le  fait  que  oes  ohdqaes  auraieiU  6t6       >""<>• 
acc^|i;t/§a  en  d6p6t,  pa|f.  la  Manque  d'Eohange  da  Oi^iiada,  ^'•'<<>  >**^ 
M}rd»  la  efOflpenBion  des  paiemtrnts  da  la  banqne,  nfe  pent      ch*p»»« 
bSligeibette  domidre  A  payer  d  la  rtclamante  le  niontaiit 
ilUd  4«  «««  chdqucB,  moins  sealement  h  rin4emni8dr,  c'est-  . 
.A«diit  ^  la  coUoquer  sur' le  ttqiytant  d«s  dits  ibhdqueB 
donime  iBrtanoier  ordinaire  ;  >' 

'  "A  di§(;lar6  et  declare  que  hi  reclamation 
mante  doit  6tre  rMuite  4  la^  Bomme  de  |10,84 
duit,  do  fait,  cette  r^clamfiiion  k  ce  montant,  et 
et  ordonne  atx  liqnidatear^  de  la  dite  ^iinque 
da  0anad4  de  ne  colloqaer  la  dite  r6claid|inte 
montant,  moins,  toa|efois,  lasommedetQSOv 
la  r6clamante  devra  Atre  colloqa^  par  priVil 
tion  faite  n^anmoiuB  de  20  pour  cent  qu'elli 
cette  Bomme  de  |280,  avec  d6penB  centre  1| 
mante,  diatruts,  etc."  '  ^ 

'  Nov.  20,  1888.]  '; 


/ 


de/|a  r^cla- 

.j20,  et  r6- 

ordonn6 

'Echange 

\ne  sur  ce 

^nrlaqaelle 

%e,  d64ac- 

a  re9a  Bar 

dite  r£ola- 


H.  Abbott,  Q.  C,  for  appellants  :<— 


,.-*t 


Th^  art  two  qaestions  involved. 

Firstly.— As  to  the  right  of  a  creditor  ijo  rank,  for  the 
fall  amoant  of  his  claim  upon  the  separai^  estates  of  two 
insolvent  debtors  jointly  and  severally  liable  for  the 
amoant  of  the  debt ;  or,  in  t^^e  present  ^ase,  the  right  of 
-the  appellants  to  rank  for  the  faU  amount  of  their  claim, 
founded  upon  notes  discounted  fot  the  Exchange  Bank, 
without  deducting  from  their  claim  the  amount  received 
irom  other  parties  jointly  and  severally  liable  with  the 
bank  upon  the  notes ;  and, 

Secondly.— As  to  the  right  of  the  appellants  to  b^^aid 
by  privilege  the  amount  of  a  deposit  made  wi^  the 
Exchange  Bank  of  Oanada  after  its  suspension^  repre- 1 
seated  by  cheques  of  third  parties  accepted  by  the  Ex- 
change Bank,  and  the  amounts  placed  to  the  credit  of. 
the  tqiypellants.  ^  ;% 

the  claim  contested  was  filed  on  Ui^5th  3'nne,  1886, 
-^olaimingftbalanoe  of 411,216.56 ;  and  dsoHg^tyial  olaini^ 
by  priviletge,  for  'the  amotmt  of  a  deposit  made  on  the 
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17th  September,  1888.  of  |1.174>1,  lefts  a  dividend  of 
^"5^2  f"^  I284.90,  making  a  balance  claim«d  by  privilege  of  $989.86. 
Thia  claim  waM  filed  aa  au  amended  claim  to  one  pre- 
viously made  on  80th  Docombor,  1884,  claiming  #16,912.18. 
The  claim  was  contested  by  the  respondent,  creditor  of 
the  Exchange  Bank  ;  first  on  the  ground  that  the  appel- 
lants had  neglected  to  credit  the  |2,454.29  received  as 
dividends  from  the  insolvent  estate,  Hyde,  Turcotte  &  Co., 
upon  which,  as  he  says,  the  Exchange  Bank  were  liable 
as  endorsers  ;  and  secondly,  he  contested  the  claim  to  be 
collocated  by  privilege  for  the  #989.85,  balance  of  the/ 
,  deposit,  alleging  that  this  deposit  was  made  on  the  I7tl 
ddptcmber,  1888,  after  the  suspension  of  ihe  Exchan^ 
Bank,  and  consisted  of  cheques  on  that  bank  to  an  amount 
of  #986.96,  and  of  nptes  of  the  Exchange  Bank  to  t^e 
amount  of  #288.86.  The  respondent  declared  that  he  did 
not  contest  the  claim  df  the  appellants  to  be  paid  by  j^ri* 
•vilege  the  #288186  deposited  in  circulation  of  the  Exchange 
Bank;  but  contended  that  the  cheques  of  which  the 
remainder  of  the  deposit  was  composed,  only  constituted 
in  the  possession  of  the  said  appellants  an  ordinary  dlaim 
on  the  Exchange  Bank^  alleging  that  if  the  cheques  had 
been  paid  to  the  appellants  on  the  l^th  SeptemW>  or  at 
any  time  after  the  suspension  of  the  bank,  it  would  have 
constituted  an  illegal  and  fraudulent  preference,  ind  that 
they  now  seek  suck  illegal  preference  by  claiming  to  be 
collocated  by  privilege  for  the  amount  of  the  said  cheques ;. 
and  idso  alleging  that  no  demahd  had  ever  been  made 
upon  the  liquidators  of  the  Exchange  Bank  to  cancel  the 
deposit  and  return  to  the  'appellants  the  cheques  and 
moneys  deposited.  The  contestant  therefore  prayed  that 
th^  claim  should  be  modified  and  reduced  to  the  sum  of 
#10,841.20,  for  which  amount  he  declared  his  willingness 
that  the  appellants  jshonld  be  coUocated  as  ordinary  ere- 
ditors.  ^  .'■'-;:'  .'  '■,■'"',  .    .    * 

Th0  appellants  answered  the  contestation,  and  iset  out 
that  they  had  lent  and  advanced  to  the  Exchange  Bank 
the  amonntalreadv mentioned (#86,a98nfi),by aiw^tinting 


for  that  bank  the  pj^missory  notes  inferred  to,  then  hefd 
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by  that  bank,  in  oonnideration  of  which  the  Gzuhange 
Bank  guarantet^d  th«J  prftmpt  payment  of  the  aaid  notia  ""'*^" ^""^ 
at  maturity,  and  thorehy  buoamu  jointly  und  severally 
liable  for  the  payment  thereof,  with  tho  parties  to  the 
«aid  notes;  alleging  that  they  were  not  bound  to  uredit 
the  dividends  received  from  Hyde,  Tarcotte  &  Co.,  which 
werqi  dividends  updn  the  notes  made  by  thorn  ^nd  dis- 
counted for  the  Exchange  Bank  ;  and  further  setting  out 
that  the  said  firm  had  become  insolvent,  and  paid  a  divi- 
dend of  86  cents  in  the  dolli^  to  the  appellants  as  holders 
of  the  notes,  and  that  the  f^^pullants  recei^d  the  divi- 
dend without  prejudice  to  their  right  to  rank^  upon  the 
Exchange  Bank  for  the  full  amount  of  said  notes,  until 
they  should  havA  received  100  cents  in  the  dollar  on  the 
amount  thereof ;  and  claimed  that  they  were  entitled, 
notwi^tandii^g  the  receipt  of  the  dividondi;,  to  claim 
and  rank  upon  the  estatd  of  the  Exchange  Bank  for  tfa^ 
full  amount  of  the  notes,  until  they  should  have  received 
f^om  the  bank  a  sum  sufficient,  together  with  the  divi- 
dends already  received  from  the  estate  of  Hyde,  ^rcotte 
&  Co.,  to  m'ake  up  one  hundred  cents  in  the  dolIarrThey 
also  pet  out.  by  their  i^nswer  that  they  had  filed  their 
former  pil'eliminary  olaim  upon. the  representation  of  the 
liquidaton  that  they  wore  bound  to  credit  the  amount 
of  these  dividendcl,  and  that  th4  credit  was  given  by  error 
and  under  a  miBapprehe4Bion  of  their  l^gal  rights.  As  to 
the  deposit,  the  appellants  admittM  that  it  was  com- 
posed of  the  sum  of  money  and  cheques  set  out  in  the 
contestation,  and  alleged  that  the  claimaiolits^h'ad  made 
the  deposit  in  ignorance  of  the  fact  of  the  suspension  of  * 
the  Exchange  Bank,  and  that  the  Exchange  Bajik  re- 
c^ved  the  same  in  bad  faith,  "without  notifying  the  ap-, 
pellanis  of  th^  suspension,  whereby  they  were  deceived 
'and  led  into  error,  and  parted  with  the  money  and  che- 
.  ques  under  circamstanOies  in  which  they  would  not  have 
4one  so  had  they  known  the  true  condition  of  the  Exchange 
Bank,  who  should  h^ve  refused  the  said  deposit,  and  had 
no  right  to  receive  the  same.    Th^t  immediately  aftwr 
making  the  deposit,  th^  appellants,  hearing  of  th^  sns- 
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p<mRioti,  (lemAndod  it*  ratnrn  from  th«  ^xohanffn  Iknk, 
which  thfl  latt««r  rufuiitMl.  -  It  in  aliio  alh^god  that  all  the 
drawunt  of  tho  ohiMiuua  depoHitod  had  ampin  fuiidii  in  the 
Exchango  Bunk  to  mmt  thum,  and  w«w  all  lolvent  and 
othorwiito  widl  able  to  pay  the  cheques,  and  that  had  the 
Kxi-hangt)  Bank  rnfuaed  to  reoeive  the  ohuquea,  and  ro- 
turaud  them  to  the  appellants,  as  they  should  have  done, 
they  would  have  uolle«;ted  the  amount  of  the  cheques 
from  iiuK  drawers  ;  but  that  the  Rxchange  Bank,  by  un- 
lawfully and  fr'auduleutly  reo«iving  the  oheqaes  at  Jl^ 
time  when  they  were  insolvent  and  had  suspended  pay* 
ment,  deprived  the* appellants  of  all  recourse  against  the 
drawers  ;  and  that  the  Exchange  Bank,  in  electing  to 
take  said  cheques  in  the  manner  and  at  the  time  they 
did,  took  the  same  in  cash,  and  are  bound  to  return  th« 
amouOt  in  pash  ;  and  that  the  Exchange  Bank  received 
iir^alue  for  the  cheques  by  charging  tht)  full  amount 
tpe  iM^count  of  the  drawers,  and  that  if  the  contesta- 
iion  of  tbe  clwa  for  payment  by  privilege  was  main- 
tained, the  Exchange  Bank  would,  while  receiving  pay- 
ment of  the  cheques  in  full,  at  a  time  when  they  were 
insolvent,  defraud  the  appellants  of  the  difference  be-  *- 
tween  the  amount  of  the  chuques  and  the  amount  of  siny 
dividend  the  Exchange  Bank  might  pay,  and  would 
thereby  wrongfully  enrich  them«dlves  at  the  expense  of 
the  appellants,  | 

The  appellants  claim,  for  the  reasons  stated  in  their 
aQBwer  to  the  contestation,  that  they  are  entitled  to  re- 

/  _  cover  the  deposit  received  by  the  B!xchange  Bank  after  its 
suspension,  and  treated  by  them  as  cash.    The  deposit  in 
,:    the  Exchange  Bank  deprived  the  appellants  of  their  re- 
course against  the  drawers  of  the  cheques,  and  the  deposit 

'■  itself  was  only  made  after  the  suspension,  and  in  ignor- 
ance of  that  fact.  The  amount  of  the  deposit  d|d  not  form 
part  of  the  reoeipts  of  the  Exchange  Bank  at  the  time  of 

_. its  Biupension,  and  it  would  be  most  inequitable  that 

"•'  the  other  creditors  of  the  bank  should  be  benefited  at  the 
expense  of  the  appellants,  through  the  illegal  action  of 
*ha  hiMik  in  TiBceiving  the  deposit  when  it  did.  TheOonrt 
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b«low  haa  held  that  the  ippollantii  are  not  tmtitlod  totka  \  M^ 
repaid  the  amount  of  the  jchequea  by  privilege,  giving  aa  o««'«»^B««h 
a  reaaon  that  they  have  ni>  morn  rightu  than  the  holderit  Oh^nita. 
of  the  ohequea  theniHulvuiji  would  have  had.  It  ia  aome- 
yrhki  diflitmlt  to  follow  thia  reasoning.  The  rights  of  the 
ori[a^inal  drawers  of  the  ohequt's  under  the  oircamstanoea 
would  not  have  been  in  uny  way  the  same  as  thoae  of 
tpo  appellants.  If  the  draw^ers  had  presented  the  cheques, 
aind  the  cheques  had  hmu  paid,  as  they  were  by  their 
being  cTOdited  to  the  Ontario  Bank,  they  would  h^ve  got 
their  money,  and  that  wduld  have  been  an  end  of  the 
n^atter;  or  if  the  bank  had  refused  to  pay  the  ohequea 
pireaented  by  the  drawers  ihemselves,  they  would  simply 
have  had  to  rank  upon  the!  estate  of  the  bank  as  ordinary 
d^poaiton  ;  but  they  in  suoh  case,  would  have  been  in  a 
totally  different  position  from  the  appellants.  They  would 
have  been  claiming  to  be  paid  such  dividend  as  the  liqni* 
d[|itoTS  might  declare  upon  the  amount  of  thtf  deposits 
wihich  they  had  in  the  bank  previous  to  its  suspension, 
wjhereas  the  appellants  are  put  in  the  position  of  be- 
ociming  depositors  in  m  ittiolvent  bank  unwittingly,  and 
tljus  losing  the  difl^nce  be^tween  the  amount  which  the 
b^nk  may  pay  tiid  the  face  Value  of  the  cheques. 

Under  these  circttmstances,  the  appellants  contend  that 
the  judgment  of  Ihe  Court  l^elow  was  erroneona  on  this 
point,  and  that  their  privilege  should  have  been  maiifj^ 
tained.  ■'     .  .■     '     ,.  '    •    ,  ....,.,    .         .■■^ 

As  to  the  larger  amount  in  dispute,  namely,  the  divi- 
deinds  received  by  the  appellants  from  the  estate  of  Hyde, 
Turcotte  &  Co.,  the  appellatats  contend'  that  inasmuch  las 
the  £|xohange  Bank  and  Hyde,  Turcotte  &  Go.,  were 
jointly  and  severally  liable  upon  the  notes  in  question, 
they  had  a  right  to  rank  upon  both  estates  for  the  full 
amount  of  the  notes  until  their  claim  should  be  paid  in 
full.  This  position  is  based  upon  the  provisions  of  our 
Oode  with  regard  to  jojnt  and  several  obligations  (Arti- 
cles 1108,  1107,  0.  d.) ;  ihe  appellants  contending  that 
they  have  a  right  as  creditors  of  a  joint  and  several  debt 
tio  apply  tn  fturh  nf  their  dftbtom  tiingly  for  thfl'  paymftnt 
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of  the  debt,  and  one  of  the  debtors  cannot  set  up  a  pay- 
OnurioBMik  mentiuade  by  another  and  received  by  the  creditor  under 
Chaplin,  regerve,  as  against  payment  of  the  balance  of  the  debt. 
This  position,  in  the'  absence  of  any  insolvency  legisla- 
tion, has  been  recognized  by  onr  cbiirts,  and  the  appel- 
lants would  refer  to  the  case  of  Benning  v.  Thibautleau  (M. 
L.  B.,  2  S.  G.  888),  and  the  authorities  which  are  there 
collected  and  commented  upon  at  length.  The  principles 
laid  down  in  that  judgment  and  the  authorities  oi|ed  are 
not°  affect^  by  the  Liquidation  Act  (45  Tict.,  ch.  28) ;  s. 
65  only  dealing  with  the  case  of  a  creditor  holding  se$ 
curity,  and  where  the  creditor  holds  a  claim  based  upon 
^negotiable  instruments  upon  which  the  bank  is  only 
indirectly  or  secondarily  liable.  Here  {he  appellants  did 
"^not  hold  any^  security,  they  simply  discounted  for  the 
bank  the  paper  in  question,  upon  which  the  bank  be- 
came liable  in  the  same  way  as  though  they  had  endorsed 
the  papeV,  that  is  tp  say,  jointly  and  seyerally  with  the 
other  parties  therdon. 

The  appellants  therefore  contend  that  on  this  point 
also  the  judgment  of  the  Court  below  is  erroneous,  and 
that  the  contestation  should  be  dismissed. 
•    J.  N.  GreenshieldSf  Q.  C.,  £ox  TeBpondent 

DoBiON,  Oh.  J.,  (for  the  Court) : —  ^ 

,  This  appeal  arises  out  of  the  contestation  by  the  res- 
pondent of  claims  made  by  the  Ontario  Bank  on  the 
.   assets  of  the  Exchange  Bank,  now  in  liquidation.       ^ 

^  The  questions  raised  are :  1st.  Has  thv  Ontario  Bank 

^  aiiy  preferenc^r  privilege  over  other  creditors  for  the 

amount  of  certain  cheques  which  they  have  idceived 

from  the  customers  of  the  Exchange  Bank,  and  deposited 

vnth  that  Bank  on  the  day  tl^iey  failed  and  closed  their 

doors? 

2nd.  Has  the  Ontario  Bank  the  right  to  rank  for  the 

^  full  .amount  of  the  advances  made  to  the  Exchange  Bank 

\pn  the  security  of  the  notes  transferred  by  the  latter, 

*  lyithont   first    deducting  tha   ^fima    pTayinnaTy  Tonftived 


firom  the  other  parties  to  the  notes  ? 
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(FhQ  Ooart  below  rejected  the  pretepsions  of  th§  appel-       ua^; 
lants  on  both  isBnes,  and  held  they  had  no  privilege  for  OntwioBuk 
the  cheques  deposited  with  the  Exchange  Bank,  and  that     oiwpUn... 
they  were  bound  to  deduct  from  their  claim  the  sums 
received  before,  the  date  at  which  they  filed  their  claim, 
from  the  markers  of  the  notes  transferred  by  the  Exchange 
Bank.  '   .    '  •»    .. 

The  facts  are  as  follows :  The^xchftn|^e  Bank  failed  on ' 
the  I'rth  of  September,  188S.    I^i^tfidators  were  subse-       -  ^— 
quently  appointed,  and  on  the  80th  of  December,  1884, 
the  appellants  filed  with    the  liquidators  a  claim  for 
a  balance  of  116,912.18.    This  claim  included  a  balance 
due  on  Hyde,  Turcotte  &  Go.'s  notes  for  |6,450,  trans-  v 
ferred  by  the  Exchange  Bank  to  appellants,  and  oh  which        'f  '^ 
the  latter  deducted  a  sum  of  |2,464.29  for  dividends  re- 
ceived from  Hyde,  Thrcotte  &  Go.'s  estate.    The  appel*         '       "^ 
lants'  claim  also  included  a  sum  of  $288.86  of  Bdnk  bills      '^i 
or  notes  issued  by  the  Exchange  Bank,  and  of  #986.95  of 
cheques  on  theo  Exchange  Bank,  which  customers  of  the 
Bank  had  transferred  to  appellants,  forming  in  all  |1,- 
174.81,  which  notes  and  cheques,  the  appellants  had 
deposited  at  the  ^change  Bank  on  the  17th  of  Septem-  ip 

ber,'l888,  the  day  the  Bank  stopped  payment.  .  #,    - 

After  having  i^^ceived  a  dividend  of  twenty  per  cent 
on  this  claim  of  |16,912. 13,  the*  appellants,  on  the  6th  of 
June,  1886,  filed  an  amended  claim  fot  111,216.56,  as 
ordinary  creditors,  aifft  a  privileged  *^laim  for  1989.85  as 
being  the  balance  of  $1,174.81,  after  deducting  $284.96, ' 
amount  of  a  dividend  of  twenty  per  cent  already  receivied, 
•this  sum  of  $1,174.81  consisting  of  the.Bank  notes  and 
cheques  above  mentioned. 

The  respondent,  as  creditor  of  the  Exchange  Bank,  ad^ 
mitting  that  the  appellants  were  entitled  to  be  paid  by 
privilege  the  sum  of  $238.86,  amount  of  their  claim  on 
Bank  notes,  less  the  dividend  of  twenty  per  cent,  alre&dy 
received,  contested  the  privilege  claime4  by  the  appel- 
lants for  the  ppltioh  of  their  claim  for  cheques  deposited 
by  thfl-appfllfilftft  w<t.b  the  ETchftnge  BanW  nn  the  17th — 
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of  September,  1888.    The  respondent  also  aontested  the 

OnurioBuk  ordinary  claim  of  the  appellants  for  111,216.66,  to  the 

^^^     extent  of  |2,464.29  received  from  Hyde,  Turcotte  &  Oo.'s 

estate,  which  had  been  deducted  from  the  original  claim, 

But  of  which  no  credit  was  given  in  the  amended  claim. 

There  are  no  disputes  as  to  tte  facts.  The  claim  of 
the  appellants  is  as  already  stated  for  |989.86  as  privi- 
leged creditors,  and  (or  |11,216.66  as  ordinary  creditors. 
«  The  respondent  admits  the  privileged  claim  to  the  extent 
of  1288.86,  less  dividend  of  twenty  per  cent,  paid  thereon, 
and  also  admits  the  ordinary  claims  including  the  balance 
of  the  claim  on  which  the  appellants'  privilege  is  con- 
tested, to  amount  to  $10,841.20. 

The  appellants  claim  to  have  a  privilege  for  the  che- 
ques which  they  received  from  the 'customers  of  the 
Exchange  Bank,  arid  which  they  deposited  with  the 
.  Exchange  Bank  on  the  day  the  Bank  suspended  payment, 
on  the  cipeumstance  that  they  did  not  know  then  that 
the  Bank  had  failed,  and  that  immediately  after  acquiring 
the  knowledge  of  the  failure  of  the  Bank,  they  claimed 
that  these  cheques  be  returned  to  them,  which  was  re- 
fused. 

It  appears  in  evidence  tiiat  on  presentation  of  these 

cheques  on  the  morning  of  the  I'Zth  September,  1888, 

.    •       they  were  entered  in  the  usual  way  to  the  credit  of  the 

appellants,  who  thereby  became  ordinary  creditors  for 

the  amount  of  those  cheques,  in  the  same  way  as  if  they 

\         had  been  deposited  on  the  previous  banking  day.    They 

trusted  the  Exchange  Bank  for  the  amount,  and  the 

balance .  in  their  favor  was  increased  by  so  miich — but 

with  no  priority  nor  preferenpe — and  the  circumstance 

that  the  Exchange  Bank  refused  after  closing  their  doors 

to  return  these  cheques,  which  had  been  placed  t6  the 

credit  of  the  appellants,  does  not  alter  the  case,  «md  caii-;, 

.      not  convert  their  claim,  a^  ordinary  creditors^  into  a  pri- 

vilisged  claim. 

On  the  contestation  as  to  the  amount  of  their  claim — as 
ordinary  -creditors— the  appellants  contpTiH  fh; 


Exchange  Bank  had  transferred  to  them  the  notes  of 


*  • 
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Hyde,  Turcotte  &  Co..  the  Exchange  Bank  were  jointly       «-.. 
and  seyerally   responsible  with  Hyde,  Tarcotte  4c  Co.  OnurioB«k 
for  the  payment  of  those  notes,  and  that  the  appellants     ««^«"- 
had  a  right  to  claim  the  full  amount  due  on  said  notes 
from  either  estate,  until  full  payment  thereof,  without 
deducting  what  they  had  received  from  the  one  or  the 
other.:'-  ■  /  ■  ^    ,       ,  •  .-.-^ 

It  cannot,  be  denied  that  at  common  kw  a  partial  pay-    ■  *  ■ "/  ' 
mentof  adebt  extinguishes  pro  tanto  the  claim  of  tke 

creditor,  just  as  the  payment  of  the  whole  debt  extinguishes 
the  whole  obligation.    Art.  1188,  C.  C.   Art.  1284,  C.  N 
Pothier,  ObligatioW  Nos.  2'76,  2'76,  2'7'7.     2  BeU's  Com- 
mentaries, p^  6^^ 

It  is  contMJ^iowever,  that  this  rule  does  not  apply 

to  the  disgMJbi  of  the  insolvent  estates  of  traders,  and 
that  a  cre«HP%ay  prove  against  the  several  estat(?s  of       ' 
all  his  jomt  and.  several' debtors  and  receive  divilends 
from  each  estate  on  the  whole  of  his  claim,  until  Jie  is     '    ' 
paid  in  fuil.    It  is  admitted,  however,  that  if  only  one 
of  the  debtors  is  insolvent,  the  creditor  cai>  only  sue  the 
others  for  the  balance  of  the  claim  after  deducting  the 
dividends  received  ftom  the  insolvent  estate,  which  is  a 
conclusive  proof  of  the  principle  above  stated,  that,  at 
common  law,  the  debt  is  extinguished  in  proportion  to 
the  payments  made  thereon.   3  Massg,  Droit  Commercial 
No.  2020— myfiie.  , 

It  is  true  that  by  Arts.  642  and  544  of  the  French  Code 
de  Commerce,  if  all  the  joint  and  several  debtors  are  in- 
solvent, the  creditor  may  claim  under  their  several  estates 
for  the  whole  amount  or  balance  di\e  on  his  claim,  at  the 
time  of  the  declaration  of  insolvency,  without  any  de- 
duction in  one  ^estate  of  the  dividends  received  in  the 
others.  8  Mass6,^o.  2024.  <      ' 

The  same  ^  rule  seems  to  prevail  in  England  and  in 
Scotland,  with  t^s  variation,  that  in  England  the  cre- 
ditor must  credit  all  sums  received  from  other  parties  or 
estates  up  to  tl^, time  of;  filing  his  claim,  while  in  Scot- 


_,  creditor  may  prove  his  whole  debt  as  it  existed 
at  the  date  of  sequestration  or  a^udication,  without  any 
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uw  gU  deduction  of  any.paxtial  paymei^t  received  since  such 
Onurio  b|^  sequestration  or  adjudicatibn.  2  Bell's  Oorn^,  pp.  888, 589, 
♦ciwun.     682,588.    .     ,     • 

AU  this  shows,  .that  the  right  of  the  creditors  to  rank 
.     -for  the  whole  amount  of  l^eir  claims  on  the  several  es- 
tates of  their  co-dehtors  who  are  Jointly  and  severally 
• ,    ^   '^liable  for  their  claim,  is  confined  to  the  several  countries 
in  \^hich 'it  has  been  admitted  by  positike  law  or  byjlje 
jurisprudendte. 

Bell,  vol.  2,  pp.  581,  682  and  588,' stows  the  variations 
of  the  jurisprudence  on  this^uestion  in  Scotland.^ 
--  In^Eugland  the  question  has  long  been  settled  by  the 
insolvent  laws  of  the  country,  and  in  France  by  Arts. 
542  and  544  of  thet}ode  de  CommerOe.  It  seems  to  be 
admitted  that  the 'rule  does  not  apply  to  testates,  of.  non- 
traders,  and  it  certainly  doejs  not  in  France.  ^  v  / 
It  is  however  coJntendSd  that  before  the  Codc/de  Ooxa- 
m^^  the  same  rule  as  to  insolvent  estates  prevailed  in 
Fralce,  and  that  we  must  bejguided  hy  the  jurisprudence 
then  existing.^ '       %  *  '         . 

The  doctrine  of  tlie  authors  and  tjie  history  of  the  juris-. 
plTidence,  on  this  question,  are  fully  stated  by  Bec$ne, 
"Questions  de  droit  commercial."  The  author  is  a  modern 
writer  who  has  rept(^ced  with  annotations  the  whole 
of  the  treatise  of  .Dupuy  de  Lassera  ."  sur  les  soci^t^s-,  les 
lettresde  change  et  les  faillites."    He  says  that  Dupuy 
■  de  Ladsera  whose  works  were' published- about  1698,  a 
very. short  time  after  the  ordonnance  du  commerce  of 
1678  and  that  of  168r,«ha8  devbted  more  than  a  third  of 
his  treatise  on  Bills  of  Exchadge  to  this,  difficult  ques- 
tion.   After  reviewing  me  opinions  of  Savary,  Pothier 
and  Jousse,  Dupuy  de  Lassera  has  propounded  this  rule,: 
to  be  found  at  page  518  of  Becane ;  Maxime  6 :  "  Le  por- 
"teurd'une  lettrQ,de  phange  acceptfie  et  protestfie  faute 
'^de  paiement,  qui  est  entr6  dans  quelque  contribution 
"  lie  pent  entrer  dans  les  ^ivantes  que  sticcessivement 
ce  aui  lui  est  dusen  reste." 


'  <t 


jgour  ce  qui 


Pothier^du  Contrat  dS^CHafige,  «o.  IbO,  Sftya:  "Le 
"poTteur  dela  lettte  de  change  pent,  si  bon  lui  semble, 
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'•|eto.    De  lA  U  suit  que,  si  tot^B  cenx  qui  sont  ddbitenn  '     »f»- 
"Ide  la  lettre  de  change,  tant  racceptear  que  le  tirenr  et  piitori|BMk 
"  lea  ejidoBseurs,  iavaient  fait  banqudroute,  le  ]^ropTi6ti||re     ^^jil|^ 
"  de  la  lettre  qui  est  crdancier  de  chacuu  d'eux  du  total,  ; 

"pent  se  faiie  colloqner  dans  la distribnl^on  des  biens 
"  de  cbacun  d'eux,  comme  cr^ancier  du  total  ^  mais  aussi- 
f  tdt  que  par  la  distribution  .qui  aura^t6  la  premidre  ter- 
"inin6e,  il  aura  6t6  pay6  d'une  partie  de  sa  cr6aAce,  j^a 
;"  du  qjiart,  ifne  pourra  plus  rester  dans  les  di«trib|itions  -••■'^^' 
"des  atitres^ddbiteurs,  qui  testent  k  faire,  que  pour^  ^( 
"6urplu8  de  ce^  qui  lui  est  du."  ^  '•*    '        ■    v 

,  Jousse  et  Boutarip,  both  coanmentators  of  the  ordinance    •     'I  '. 
of  1G78,  adopted  the  same  rule,  which  was  also  recognised  .  - 
by -an  AnH  of  the  Parlement  de  JParis  ^  the  18th  May,    , 
1706.'  Subsequently  the  merchants -remonstriited^janst      -    , 
a  system  which  exposed  them  to  s^ious  los8e8.'and  fin{t|ly  , 
the  Parlement  de  Paris  by  an  arr6t  of  the  isth,  of  Jlb^ne,  * 
1776,  reversed  its  former  jurisprudence,  and  derdided  that  * " :     ^''^ 

'  J^he  holders.tff  pint  and  several  securities  had  the  right-    «     : 

^to  claim  frota  the  estates  of  thei?  sevei^l  ^debtoift  the  '■'  ]     >  ,, 
whole  amount  of  their,  debt,  without  airy  4^uption  of  t",. 

^  what  they  had  received  from  the  estates  of  th^'  other  (^  .' 

detors,  and^^hat  until  ^Vy  ^^i^  ^|'l7l[>t^^-  ^  '.V  '         ■- 

This  wias  follow^  by^otherdn^ilac  decisions  until  the 

rale  was  ^bodied  in  Afts^'  54|l'and  6,44  of  the  Oode'of  - 

Commerce,  4  Mase^,  No.  2021.       •,     '  ,       ' 

'  It  mi^t  be  observed  that  -thjs  jurisprudj^nce  was  esta^  "^ 
blished  when  the  drdonnauce  du  com'merce  of  liS78,  and  ■ 
the  ordoima,noe°  of  1681  vrhich  co^ained  prdvisions  for 
the  winding  up  pf  insolvient^  dstates,  were  in  force  in 
France,  aift  against  the '  jui^ispi^dence  and  common  law 
Tn\h  prevailing  previous  to  th^se  ordinan'ces,  and  against  r 
the  authority  of  the  ihost  esteemed  French  writers  who 
wrotejbefore  the  change  was  made:  The$e  t]M^  o^nan&ed 
were  never  im  force  in  this 'country,  aiyi  tke  ©nly  juris- 
prudence  recpgnisied  by  our  .courts  i8\that  which  pre- v 
railed  in  Frafice  before  the  establishinent  of  tlie  Gonseil 
Snp^rieur.  at  Quebec,  in  1668,  and  which  applied  to  the^ 
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distribation  among  ci«4iton  of  the  estates  of  traders  as 
Oiiuri|Buk  ^^11  3g'^,f  ^^,n  traders  inr  tke  saiine  manner. 

We  6ave  had  no  insoltent  laws  here  except  such  as  wefe 
enacted  from  tjmo  to  time  by  parliament,  and  in  the 
Statutes  which  Were  in  force  from  1964  to  1888,  and  the 
r^le  laid  down  by  these  statutes  was  that  ^followed  in 
l»iEngland,  that  is,  to  allow  the  creditor  to  prove  and  rank 
against  the  seyeral  estates  of  debtors  jointly  and  severally 
liable,  for  all  sums  due  when  the  claim  was  proved  against 
each  estate.    ,  f  ^ 

This  rule  would  hot  improve  the  position  of  the  appel- 
lants, since  they  receivM  the  dividends  from  the  estate 
Hyde,  Turcotte  &  Co.  before  the  filing  of  their  first  claim, 
in  which  they  feave  credit  for  these  dividends. 

This  question  has 'twice  been  diiBCueised  before  the 
Npourts  in  this  protvlnc^,  and  on  both  occasions  the  irule 
id  down  by  Fothier  and  the  other  old  authors  has  been 
'cnowledged,  subject  however^  the  provisions  contain- 
ed in  the  Insolyent  Acts  then  in  ,!brce,     , 

The  first  case  was  that  of  BespUte  Sf  La  Banque  du  Peu- 
pk,  14  L.  0.  J.,  p.  2i,  and  15  L.  0.  J.  ik,  In  that  case 
it  was\di8tinctly  held  by  Mr.  Justice  Mondelet  thai  nei- 
ther the  Scotch,  nqr  the  modern  French 'jufispmdence 
was  law\here.  "       * 

/  The  second  was  the  case  of  Itochetfe  ^  IMis,  8  Q.  L.  K. 
9*7,  in  which  Chief  Justice  Meredith  discussed  the  ques- 
tion at  full  length  and  came,  to  the  same  conclusion. 

The  insolvWt  laws  havini|J^||ed,  we  have  to  revert,  to 
the  principlesW  our  commpil  law,  according  to  which  all 
debts  are  extinguished  in  whold  or  in  part  according  to 
the  amount  paidythereon.  |  ^  U    . 

It  is  only  neceslsary  to  observe,  that,  When  Larombidre, 
vol.  2,  p.  617,  speaking  of  Arts.  642  and  644  of  the  Code 
of  Commerce,  says  \  "  Ces  sages  dispositions,  expression 
J*  du  droit  cbmmun,\doiveiat  6tre  appliqu6es  en  matidre 
*'  civile.  Elli^  ne  son£  en  effet  que  la  consequence  de  ce 
"  principe  que  chaque,  co-obIig6  solidaire  est  tenn  de  la 
"  totalit6 ; "  he  has  foUegi  into  a  manif^t  error.  If  it  were 
To  ib%t,  the  Arts.  64i^  and  "044  were  the  eipressioxL  of  tlie 
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common  iW  of  France,  and  that  they  were  the  conse- 
quenoe  of  the  joint  and  several  liability  (ioiidaritS)  of  the  o«^ 
co-debtors,  these  articles  would  have  found  their  place     ^^^^ 
in  the  Code  Civil,  which  exposes  the  principles  of  the        ' 
common  law,  and  not  in  a  distinct  chapter  of  the  Code  1 
de  Commerce  applying  to  insolvent  estates  only.    The  . 

rule  would  also  in  that  case  apply  Jto  all  joint  and  several 
liabilities  irrespective  of  the  ^ate'of  the  payment  on  ac- 
count, of  the  insolvency  of  the  debtors,  and  qf  their  qua-  -r 
lity  of  traders,  while  art.  642  in  terms'  only  applies  to '  - 
insolvent  ^states?  ai^dArt.  644  expressly  declares  that 
payments  made  before  the  declaration  of  insolvency  shall 
be  deducted  from  the  claim  on  the  estate  of  the  insol- 
vent. .  »    "■                         I   '    ■ 

B64arride,  in  his  IVai/^  (UffaiUUes,  vol.  2,  No.  861,  holds 
views  dirbotly  opposeSd  to  those  of  Larombi^re,  and  says : 
"Touslepdiilteurs  solidaires  to^t  teijis  de  I'intfegralitfi 
"  de  la  dette,  Le  crtoncier  pent  k  son  gr6  les  coi^traindr^ . 
"  »»dividuellpment  et  s'adresser  k  celui  qu'il  lui  plait  de 
"  cKoisir.  Majs  en-  thdse  ordinaire,  les  sommes  payees, 
"parJ'un  d'eux,  font  disparaitre,  au  pr6fit  de  tous,  una 
"  partie  6quiyal6nte  de  la  dette,  de  telle  s^rte  que  le  cr6- 
"  anoiei^ne  pent  jamais  demander'anx  autres  que  la  solde 
"  encore  due."  No.; 868 :  "  L'Art.  642,  cotUimt  done  um^  v 
d6rog<Uion  au  droU  communr  See  also  B^darri^e,  No.  866. 
Demolombe,  vol.  26,  No.  840,  shows^at  the  opinion  oj 
Larombiire  on  this  point  is  unfound^j^  -         ,        - 

The  opinion  of  Tarrible,  in  19th  iScrg,  ji.  898,  and  of  , 
Massfi,  vol  8,  .No.  2028,  have  been  cited  as  supporting 
the  views  of  Lar^mbidie/        '      ''^  ' 

The  opinion  of  Tairible  Js  not,  snfecientl^r  expUoit  to 
bear  out  the  construction  put  upon  t^e  passage  ciilied,  and 
Masse  4oes,  not  express  a  very  decided  opinion  on  th& 
question.  The  terms  of  the  articles  are  so  clear  thatat  is^ 
sttrprising  they  j^j^fiuld  have'given-:^  Xo  any  doubt!  i .  ^' 

"Whatever  may  be  the"  opinioitsKf  jsome, writers,  on 
this  question,  it  is  certain  that  the  frelt  majority  of  the 
French  writers  differ  from  Larombiere'JB  vieW«r  «nH  ih>t 


I 


there  is  not  a  single  mHt  to  be^  found,  whether  before  the 
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Frenqh  Oode  or  nnoe,  which  hat  applied  the  Artldes  642  ] 
and  644  to  the  distribation  of  property  of  debton  whbee 
estates  were  not  wound  up  asi  insolvent  estates,  under 
the   provisions   of  the  Oode  oi^  Oonuneroe  relating  to 
insolvency ...>  ■.■■i" -     -  ^',  ■:  ..■■:''■■:■■'''-:_..  .^v;^ '■;,■.■  „.     _;':",.-v 

In  this  province,  as  already  stated,  there  are  no  In«ol* 
venoy  laws,  and  the  Exchange  Bank  estate  is  wound  up 
under  the  provisions  of  the  winditig  up  Act  of  1882-46 
Vict.  Oh.  28,  and  sect,  ^of  this  Act  contains  the  foUowing 
provisions :  "  And  if  a  creditor  hold4  a  claim  based  upon 
*'  negociable  instruments  upon,  which  the  company:  (that 
"  is  the  company  whose  estate  is  wound  up)  is  only  indi. 
"iQctly  or  secondarily  IiablQ,'and  which  is  not  mature 
"  and  exigible,  such  creditor  is  considered  to  hold  security 
"  within  the  meaning  of  this  section,  and  'must  put  a 
"  value  on  the  lialbility  of  the  party  primarily .  liable 
"  thereon,  as  being  his  security  for  the  payment  thereof : 
"  but  after  the  maturity  of  such  liability  and  its  npn- 
*'  payment  he  is  entitled  to  amend  and  revalue  his  claim." 

This  section  is  decisive.  Hyde,  Turcott6  &;  Oo.  were 
primarily  liable  on  the  notes  transferred  by  the  Exchange 
Bank  to  the  appellants,  who  under  this  provision  were 
considered  to  be  secured  creditors  bound  to  value  their 
security,  and  to  deduct  from  their  claim  the  value  put  on 
sucJ^  security  or  the  amount  realised  therefrom.  / 

When  th^  appellants  filed  their  claim,  on  the  80th  of 
December,  1884,  they  had  more  than  security  for  their 
claina,  they  had  actualljc,  received  a  portion  of  it  to  the 
^extent  of*  $2,464.29.  There  was  no  error  in  their  deduct- 
ing this  amount  from  theii  original  claim,  and  there  is 
therefore  no  groifmd  for  allowing  the  amended  claim, , 
eith'er  on  general  principles  or  under  the  rule  laid  down 
in  the  above  section  of  the.  winding  up  Act. 
^The  judgment  of  the  Court  below  must ;  therefore  be 

confirmed  with  costs.  /  - 

'    f  JucUrment  confirmed. 

ilW6«»  4- GKwpft^  for  appellants.         / 

areauhiekU,  Gnerm  Sf,  GremahkUU  for  reapondent- 
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^    '  Jonaary  25, 1889. 

Corm  DoBroN.  Oh.  J..  Tessikji,  Onofls,  Bosst 
and  DoHKBTY,  ^J. 

JOSEPH  R.  THIBAUDAAIof, 

{pefen4aHt  in  Qmrt  bOow), 

^^  *  Appellant;  ' 

■^':"/  '-  '-■•;j:---  .--::; yam X ^:.,.,_  '  .___ 

/       h  '       JAMES  BENNING  ip  al.,    '  °\ 

/  vv--'         :  ;-:^'.,    ...    \  ■■  Beb^ndenm.  .  .■ 

■■.■  ;■.  ■       ■;■■■■       -■..    !-■   •         ;.;"  ■-■■■  •";■    ■  •,'-'  '>         ■         -.f  ■ 
Insolvency— Claim  against  insolvent— No/tes  hdd  as  collateral 

.^     ;       ^        security— CollocationA     ,        \^        ^/ 

■   .;lt'« ,;..  •        •    ',     !  '^.  ■  ■    '^■'■ 

H«U) :— (Revening  th«t  jo^men^  of  the  Conrt  of  Review;  M.  L.  il.^2  a  Q 
838),  That  •  creditor  who  holds  notee  or  merchaadiae  u  ooliateral 
aecaritjr,  ia  not.entitied  to  be  collocated  upon  the  eatate  ^^is  debtor 
in  liquidation,  under  a  voluntary  aaaignment,  for  the  ftiH  ainoant  of 
hia  claim,  but  ia  obliged  to  dedritft  any  t6fn»  he  may  have  received 
fcom  other  parties  liable  upon  auch  notea,  or  which  he  may  hav» 
lealiied  upon  the  goods;  and  it  diqpct  not  matter  at  what  time  auoh 
aums  |iave  belan  received  on  account,  provided  it  ia  before  the  day' 
appointed  for  ihe  distributiou  of  the  asaeta'of  the  eaUte  on  which  the 
• ,  •  claim  ia  made. 

Appeal  from  a  judgment  of^e*  Court  of  Review^ 
Montreal,  Sept.  28,  1886,  which  is  fully  reported  in  M. 
L.  B.,  2  S.  0.»  pp.  888-86fi. 

Not.  26,  2*,  1888.] 

Oeoffrion,  Q.  C,  for  appellant. 
^  J^A^gwe,  Q.  C  for  respondents.  ,.  >(     w 

The  parties,  submitted  t>e  following  joint  case: — 

Le  18  f6vrier  1882,  Marcotte,  nfegociant  de  .Moutr^l, 
ayant  oess6  ses  paiements,  k  fait  cession*  de  bos  biens  4. 
I'appelant,  un  de  ses  crtenciers,  A  la  charge  p«r  celui-ci 
d'en  divisor  le  produit  entre  tons  les  ayants  droit. 

Les  intim^s,  aussi  cr6anciers  du  failli,  obt  pfoduit  leur 
reclamation  dument  attest6e  entre  les  jAains  de  Ta^be- 
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do  119,189.88,  et  I'appelftnt,  apr^  avoir  rtelM  partle  des 
biens  c^d^s  a  annono6  un  divi'dende  an  taax  de  12|  (wn- 
tina  par  piastre,  payable  1«  18  juillet  adivant.  La  aomme 
AUquelle  lea  intim6a  avaient  droit  d'aprte  lafeaille  de 
dividonde  aiuai  pr6pftr6e  par  I'appelant,  a'61evait  k  |2,- 
892.49,  maifl  ioroqu'ila  ae  pr6gent«rent  pour  la  retirer,  el^ 
I«'ur  fut  refua6e  ot  rai;tion  en  cette  cause  a  pour  but  d!en 
obtenir  le  paiement. 

.  A  cefte  action,  l'«pi)elant  a  plaid6  que  lea  intim^s  n'ont 
en  r«alit6  aucune  reclamation  contre  Marcotte,  qu'avant 
sa  faillite  celui«ci  lenr  avmit  transport6  des  billets  et  mar- 
chftiidises  pour  un«  sbmme  qonsid^rable,  et  qu'en  tenant 
compte  des  8omin(>s  qu'ij  leur  avait  payees,  dea  billeta 
qu'il  leur  avait  transport's,  dea  marohandiaea  qu'il  leur 
avait  remisus  etdn  iJkontant  rtelis^  au,  moyen  d'iceux, 
leur  cf6ance  se  tronv^  oompldtement  6teinte. " 

£n  r'pons^  k  cotte  defense  les  intim's  admetteni  aroir 
r6alis6,  postMeurement  d  leur  richnuUion,  au  moyen  de 
billets  et  autres  valours  k  eux  transport's  par  Marootte 
avant  sa  faillite,  comme  gage  ou  garantie  collat6ralo,  oer- 
tai^es  sommes  b'ien  inf  rieures  i  leur  cr^ance,  maia  ila 
soutiennent  que  n'6tant  pas  satisfaits  en  entiey,  ils  avaient 
le  droit  de  concouijir  avec  les  autres  cr^anoiers,  sur  le 
chiffre  nominal  de  leur  ertance.  au  jour  de  leur  reclama- 
tion contre  la  faillite.        V 

,  Les  garanties  collatgrales  que  Marcotte  avait  trans- 
port'es  aux  intimfis  avant  sa  faillite,  consistaien^  en  cer- 
taines  marchapdises  et  en  billets  endoss's  par  Marcotte, 
le  montant  desquijls  billets  s'6jevait  ik  128,486.80,  presqne 
entidrement  compost  des  billeta  d'un  nomm6  Moodie. 

Moodie  6tait  lui-m'me  tomb6  en  faillite  et  lea  intiin's 
avaient  r'alisd,  k  mdme  aes  biens,  an  moyeu  dea  billets 
qu'ils  tenaient  comme  garantie  collat6rale,  19,676.24  dont 
18,868.76,  posiMeuremaU  d  leur  ridamaium,  mais  avant  le 
18  juillet  1882,  6poque  k  laquelle  le  dividende  6tait 
payable,  et  1911.57  dans  le  cours  de  mai,  jnin,  juillet  1882, 
et  1248.91  en  avril  1888.  v  -      ' 

Lea  intimte  avaient  aussi  rdalisi  #490,  poaterieurem^nt 
an  18  fnillet  18R8  nomiiK^  an  mnyen  rtcia  mnrohandisea., 
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Lft  queation  de  droit  A  6tro  didddv  par  la  Cour  est  la 
«aivante: 

"Lea  inliitids  dnt-lla  droit  4  un  dividende  atiT b  plein 
"  mont&nt  de  lenr  crianoo  t^^llo  qa'elln  oxiatait  k  la  date 
"  de  la  production  de  lour  r^ttlamation,  le  22  avril  1882, 
'*  110.18^88,  on  I'appelant  doit-il  ftre  re9a  4  ne  payor  ce 
"  dividende  que  aur  oette  aomme  do  |19,18»f88,  d6daotion 
„  "  fajte  «n  tout  ou  en  partio,  do  cello  de  $10,166.24,  r6alia6e 
"  depuia  par  lea  intimC'a,  k  mdmo  lea  valeura  qu'ila  avaient 
-*•  en  mains  commo  garantie  collat6ralu  ?  " 

•       Obiervations  de  PappelmU,  . 

II  eat  admia  que  lea  intimda  avaient  en  gage  dea  mar- 
chandisea  et  dea  billcta  promiaaoiroa  ;  ilr  oiit  vendu  lea 
marchandises  et  colhH5t6  une  partie  dea  billeta  d6poafe« 
entre  leura  maind  et  ont,  par  ce  mode  de  realisation  du 
g^e.  refu  la  aomme  menUonn6e  dans  Texpoa^de  faitt 
qui  pr6cdde.  , 

L'article  1969  de  notre  Code  dit  que :  "  Le  gage  conftw 
"  au  ordanoier  le  droit  de  ae  faire  pagfer  aur  la  choae  qui 
"en  est  Tobjet,  par  privilege  et  preference  aux  autres 
i    "cr6anciers.  * 

Lorsque  le  gage  eat  iMuffiaant  pour  acquitter  toutelP 
dette,  celle-ci  n'eat  garantie  que  jusqn'i  concurrence  de 
la  valour  du  gage  etle  aurplus  demenre  dette  ordinaire. 
Oette  proposition  legale  eat  formollement  reconnue  dans 
la  disposition  de  "  I'Acte  de  Faillite  "  de  18t6  (sect.  106), 
qui  oblige  le  cr6ancier  poasMant  dea  garantiea  collate- 
rales  de  la  part  du  debiteur  k  les  estimer,  et  qui  ne  permet^* 
4  ce  creancier  do  venir  k  I'ordre  de  distribution  que  pour 
la  partie  non  garantie,  de  la  mdme  mani6re  ique  le  crean- 
cier  qui  a  pris  une  hypothdque  en  garantie  4e  ce  qui  Ini 
/J    est  dfl,  devient  cr6ancier  ordinaire  pour  le  surplus,  quand 
il  n'a  pu  etre  coUoqne  pour  la  totalite  de  sa  cr§ance  snr  ^ 
le  montant  realise  par  I'immenble  hypotheqnd. 
^  ^  Le  gagiste  n'lT  pi^  pins  le  droit  de  se  presenter  k  I'ordre 
de  distribution  da  produit  des  autres  biens  du  debiteur 
pour  le  montant  origfinaire  de  sa  creance  aprds  avoir  re- 
alisfe  le  gage,  qa»  la  03reaaei4»^ 
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fairP,  apr*ii  avolf  «t«  <5<>11o<in*  im  TOThi  rfe  wm  bypothAqnt, 
niiiM<iMii  Hur  loi  douiun  r6alts6Mi  p«r  U  vente  de  I'lmiiieuble  hy- 

La  prfiteatioii  6miR«  en  CottrSupArieuro  jiar  lea  intim^a, 
que  le  gagiate  a  le  droit  de  garder  en  dip6t  lea  deniera 
r^alia^  par  le  gage,  aant  l«a  iinputer  en  r6dnction  pour 
antant  de  aa  cr6auce,  eat  an  pa^adoxo  qui  eat  r6fut6  par 
lea  articlea    1971  et  1974  de  notre  Code.     Le  premier  de 
'  cea  articlea  dfeolare  que  le  or*anoier  gfgiate  non  pay6,  a 
le  droit  de  fain*  aaiair  et  faire  vendre  l*»bjet  engag6  et- 
A'itr^paifi  par  prfcftronoe  aur  lea  deniera  prilevfta  ;  cea 
deniera  aont  done  re^aa  A  titro  de  paieiueut  et  non  A  titre 
de  d6p6t.     Le  paragruphe  de  cet   article,  doiiA6  comme 
droit  nonveaa,  n'a  aon  application  que  loraqne  le  chan- 
cier conaent  A  gatder  la  choae  engag6e  on  p4iement  entier 
^  de  aa  cri6an»5e,  ainon  il  doit  la  foire  vendre  pour  ae  /loyar 
par  pT6f6reUl'e  ot  juaqu'A  concurrence  aur  lo  prodoit.     La 
rdgle  reate  la  mftme,  loraque  I'objet  engag6  a  6t6  vendu 
volontairement  et  du  conaentement  du  dfibiteur  comme 
dana  le  caa  actuel,  aana  que  la  vente  ait  6t6  faite  en  jus- 
tice.   Dana  le  caa  de  la  vente  volontaire  comme  dans  le  j 
cas  de  la  vente  judiciaire,  le  crfeancier  g;agiBte  n'aau'un 
droit  prfef6rentiel,  celui  d'itrepayi  aur  lea  deniera  prtlevAa. 
L'article  1974  dfeclare  que  lea  inttrftta  ou  revenua  de  la 
choae  engag6e  doivent  6tre  impnt^a  en  deduction  de  U, 
crfeance  garantie  et  non  paa  tenia  en  tUpdt.  Troplong,  (lage< 
No8.  414,  416,  487,  441. 

Sur  le  pr68ent  appel,  aana  abandonner  abaolument  la 
position  priae  par  lea  intimfea  en  Cour  Inftrieure  aur  la 
queation  que  nous  venona  de  discuter,  ila  paraiaaent  ce- 
pendant^n'y  attacher  que  pen  d'importance  pour  concen- 
trer  leura  efforts  aur  la  pro^aition  I6gale  dont  nous  allona 
maintenant  parler,  savoir  qu'un  cr6ancier  qui  a  un  re- 
cours  aolidaire  contre  pluaieura  d6biteurs  pent  TfeolapaeT 
pour  ie  plein  montant  de  sa  crfence  dans  le  cas  de  faillite 
de  Tun  ou  de  tons  les  dfebiteurs,  m6me  lorsqu'il  a  Te9U  de 
I'un  d'eux  tine  partie  cle  sa  cr6ance.  > 

Sans  entreprendre  de  combattre  oette  proposition  quaud 

nous  contentoM 
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0UW  U  pria«iit«  initAiidM  do  Montenir  qo'ellw  doit  Atro 
fiMtrainte  ah  oai  oi^  1«  cr6anoief  a  plaMieura  dAhitenrH 
•olidainMi.  n^ii  ^ju'elht   n'a   aacutie   application  au  oaa 

'4'uu  d^bituur  ayant  donn6  ittr  tet  proyrta  bien$  an«  ga* 
rantie  k  an  or(^atH;ior.  Kn  prinoipc,  un  or^ancier  ne  p«uk 
pan  venir  dmtx foi»\VoTAx«  d«t  dintribution  inr  !»«  biena 
da  mAme  d6bit«mr.  \{  nat  impowiible  de  donn«r  uno  aatru 
int«rpr«tation  k  Particle  lOHl  d«  notro  Code.  ^ 

Los  iutimte  r/;fi^r«<nt  ag  Code  du  Commerce  firan^in, 
•aasi  bien  qu'a^  dit 
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rtgis  pendant  qaelq 
l«a  mdmes  actea  de  fi 
la  pretention  des  intin? 
Faillite  de  1875,  obUg( 


tt'H  de  faillitt!  qui  noaa  ont 

nous  noua  appufona  aur 

d6montrer  la  raaRHet6  do 

t«ct.  84  et  85  de  I'Acto  de 

•<?l-6anci«r  qui  t«mait  da  di- 


biteur  lui-mAm  des  garantioH  poar  sa  (nHatice,  d'eatimer 
oea  garantiea,  et  il  ne  poavait  venir  k  I'ordre  quo  d6dttc- 
tiou  faite  aar  sa  or6an<?e  da  montant  de  cette  estimation. 
N'6tait-ce  pas  ]k  declarer  formellement  qu'an  cr6anpier  . 
Be  poavait  paa  venir  deux  fois  k  la  distribution  dea  biena 
dad6bitear? 

Seas  I'Acte  de  Faillite,  mAme  avant  d'avoir  r^alis^  la 
gage  et  oona^aemment  avant  d'etre  pay£  k  mdme  le 
prodait  do  ce  gage,  le  cr^ancier  itait  tenu  de  r^doire  sa 
or6anCe  jasqa'4  concurrence  de  la  valeur  estimde  da  dit 
gage.  Sous  le  droit^comman  nous  adme^ttona  que  le  cr6- 
ancier  n'est  pas  tenu  k  ^valuer  oe  gage  ^lyiA^^st  paa  en- 
core r6ali^  lorsqu'il  se  pt^aente  pour  6t^l^ply6  k  mAme 
lea  biens  du  d^biteur,  mais  nous  r^p^tons  que  si  le  gage 
a  6t6  rtelis^,  lea  deniers  en  provenant,  6tant  re9UH  par  le ' 
cr^ancier  k  titre  de  paiement,  il  ne  pent  se  presenter  &" 
I'ordre  de  distribation  dcs  aittre$  bieiM  da  dSbitear  q'de 
poar  la  balance  de  sa  cr^ance.  ' 

<^  Lea  decisions  bien  connnes,  cities  par  les  intimds,  avaient 
en  vae  dea  cas  oii  le  cr^ancier  avait  re^u  des  d-comptes 
d'tutres  {Mrsonnea  que  le  d^biteur,  oblig6ee  conjointe- 
ment  ^t  solidurement  ayec  loi,  ce  qm  n'est  pas  le  cas 
dana  noire  instance.  *'    „       y 

Nona  fetons  rematqaer,  en  passant,  qa6  ces  /dficisions 

.  sont  lotn'a'Bee  rrSBn  dela  criUqtie^TITOmsns  teuiTes"" 
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cas,  si  elle»  sont  jnstifiges  par  I'Aote  de  faillite  alors  en 
ThiUndefa  force,  elles  ne  aetaient  certamement  pas  fondles  sous  le 
droit  commun  jd'ailleurs  elles  contredisent  les  nombreuses 
citations  d'autotit6s  et  de  decisions  fa^tes  par  les  deman* 
denrs,  basdes  snr  des  lois  6trangdres.  / 

Dans  les  deux  causes  citSes,  il  a  6t6  d6cid6  que  le  cr6- 
ancier  £tait  tenn  de  dSdnire  ce  qu'il  avait  refu  m6me 
(fun  oMlre  criander  solidaire,  mais  se  basant  sur  une  loi 
sp^ciale  (I'^cte  de  Faillite),  il  a  6t§  d6cid6  dan's  qhacune 
de  ces  causes,  que  cette  obligation  de  d^dnire  ^es  ft-comp" 
tes  repus  des  autres  d6biteurs  solidaires,  n'avait  li^u  que 
pour  les  ^-comptes  re9U8  avant  la  preuve  et  I'tosefmenta- 
tion  de  la  ri^clamation  ;  cette  loi  sp^ciale  6tant  dii^arue, 
I'exception  disparait  avec  clle  et  cons6qu^mment  an- 
jpurd'hui,  mdme  dans  Je  oas.  d'A-comptes  payfcs  par  un 
JEiutre  d6biteur  solidaire,  il  faudrait  toujours  en  tenir 
compte,  parce  que  sous  le  droit  commun  et  surtout  daps 
le  cas  d'une^  realisation  volontaire  des  biens  du  d^biteur, 
la  preuve  et  I'assermentatiM  de  la  reclamation  n'existe 
plus ;  cette  diduelion  pent  toujours  4tre  exig4e  et  doit  toujours 
^trefaitej'usqu'd  paietnent  du  dmdende. 

La  section  87  du  dernier  Acte  de  faillite  fait  une  dis- 
./  tinction  formelle  entre  les  jl-comptes  p4y6s  par  des  tiers  et 
c^ux  provenant  des  suret6s  collaterales  venant  du  failli ; 
eacceptin  cases  of  deduction  of  the  proceeds  or  of  the  value  of 
his  security t  as  hereinbefore  provided,  dit  cette  section,  en 
rapport  aux  a-comptes  re9HS  depuis  la  preuve  et  la  pro- 
duction de  la  r6damation.  * 

D'ailleurs  encore  une  fois  cette  distinction  est  oiseuse ; 
les  causes  cities  et  les  autorit6s  Strang^res  invoqufees  par 
les  demandeurs  ne  s'appliquent  pas  au  cas  du'crfeancier 
qui  a  ete  paye  de  partie  de  sa  creance  d,  mSme  i^biens  de  son 
dibiteur  qu'il  tenait  en  gage,  U  est  pagS,  bien  et  d&mentpayi 
dauikavd  et  il  ne  demeure  creancier  que  pour  %  balance. 

En  premiere  instance,  les  pretentions  de  I'appelaht  fnrent 
maintenues  en  entier ;  en  Revision,  les  principes  cO^tenus 
plus-haut  furent  appliques  au  prix  d^i  marchtimdises 
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aux  billets  promissoires,  distinction  certainement  mal 
fondle.  •  •  • 

'  Les  billets  avaient  £t6  donnds  en  gage,  comme  les  mar- 
chandises,  pour  une  or6ance  qui  existait  d6jA  ;  Marcotte, 
en  endossant  les  billed  ian  fav«tr  des  intim^s  afin  de  les 
lent  transporter  e1^  les  mettre  en  gage,  ne  contractait  pas 
une  nonyelle.  dette ;  il  n^est  done  pas  exact  de  d|fe  que 
Marcotte  6tait  coi^ointemeni^t  solidairement  responsable 
snr  oes  billets  comme  c((§biteirT^aa' mdme  d6gr6  que 
Moodie  ;  la  meilleure  prenve  est  d&ns  le  fait  que  le  mon- 
tant  de  ces  billets  excMe  de  plusieurs  mille  piastres  celui 
de  la  dette  garantie  par  le  gage  et  qu'ancun  des  dits  bil- 
lets ne  parait  avoir  6t6  protests. .  '  ,^ 

II  est  bon  de  remarquer  que  ce  qui  est  &pjpel&  divulmdef 
dans  le  conrs  de  cctte  discussion^  est  improprement  ap- 
pel6  dei  ce  nom.  Ni  I'appelant,  ni  aucun  cr6ancier  ne 
ponyait,  hors  de  Conr,  conlester  cette  rfeclamation.  Dans 
,  le  but  de  saisir  les  tribunaux  dtl  litige,  il  a  6tabli  la  >fo- 
portioi^revenant  tMT  difil§rents  crSanciers  de  Marcotte;  il  a 
reserve  un  montant  6gal  an  percentage  6tabli,.pour  cou- 
vrir  la  r^MQlamation  des  mtimSs  telle  que  formulae  ;  il  a 
payg  les  autres  crSanciers,  mais  il  s'est  refus6  de  payer  les 
intimds;  cei^-ci  ont  port6  la  pr6sente  action  pour  faire 
decider  la: question,. 

Ohservatums  des  intim^s. 

Mass6,  Drmt  Gommercial  et  Droit  Civil,  voL  8,  No.  202t, 
apres  avoir  dit  quexisous  I'empire  de  rOrdonnance  de 
16*78;  les  opini<nis  6tai€^nt  parta^§es  et  apri^s  avoir  cit6  les ' 
opinions  de  Savary,  Dupuy  de  la  Serra,  Boutaric,  Jousse 
et  Pothier,  ajoute:  "A^^ssi  le  commerce,  preoccupe  des 
"n6cessit6s  du  cr^ldit  elides  dangers  auxqtiels  I'exposait ' 
"  un  systdme  qui  limitaiit  le  recplirs  du  porteur  centre  ses 
"dSbiteuTs  faillis,  r^^ima-t-il' vivement  centre  I'usage 
"  s'^tait  introduit  &  la  suite  de  la  doctme  et  de  la  juris- 
"  prudence.  !La  qne8ti<»n  fnt  done  ^e  nouveau  vivemeni 
"  ag^tito  §ntre  des  corns  terpants  et  des  jurisconsultes ;  et 
"da  cettft  diannBBinii^mt  on  TOtmTiVfl'lftii  iriw.au  Hana  1^ 


W9. 

ThibandMui 

Benninc 

kp] 

1 

w^ 

'1 

« 

It 

' 

1 


I    I 


Il  u. 


'W 


"  recueil  de  Nicoddme,  il  r6sulta  que  la  faillite  des  divers 


^«fiS;  £i&^i.;;BS..',i-uu4,^jsri-< 


uw. 

ThibMdaMi 

& 

Benning. 


il 


!      I 


li 


<    I 


^ 


"WI^'^HI^^mKKF^/, 


482 


MONTRSAL  LAW  REPORTS. 


I_LL 


"  co-oblig6s  ne  iMuvait  paralyser  lea  effets  de  la  solidarity 
"  et  que  le  portear  d'nne  lettre  de  change,  dont  les  divers 
"signataires  6taient  en  6tat  dis  faillite,  avait  le  droit  de 
"  figurer  successive'ment  dans  toates  les  masses,  sans  d^T 
"duction  des  dividendes  qu'il  avait  per^us,  et  jiisqn'^ 
"  parfait  paiement.        • 

"Entrain6  par  ce  revirement  dans  la  pratique,  le  Parle- 
"ment  de  Paris  revint  sur  son  ancienne  jurisprudence, 
"etpar  arrfetdu  18  juin  IttS,  il  d^cida  que  le  portettr 
!'  d'engagements  solidaires  avait  le  droit  de  figurer  dans 
"toutes  'les  faillites  des  co-dblig6s  pour  la  valeur  mte- 
"  grale  du  titre  jusqu'^  parftdt  paiement. 

"Far  une  coincidence  singuliere,  le  Parlement.  d'Aix 
"  rendait  le  m6me  jour,  18  juin  1776,  sur  la  plaidoirie 
"  d'Em^rigon,  qui  no^s  en.a  conserv6  le  souvenir,  un  arrdt 
"  en  sens  contraire,  jugeaht  que  le  porteur  qui  6tait  entr6 
"dans  le  concordat  de  Tun  des  co-obliges,  ne  pouvait 
*'  entrer  dans  les  autres  que  successivement  et  pour  ce 
"  qui  lui  restait  du.  Mais  sur  le  pourvpi  dn  porteur  cet 
''^arrdt  fut  oass^  par  un  arf6t  du  Qo^^  dn  24  £§vrier 
"  1778,  qui  fui  lui-mSme  confirm^  par  un  second  arrfit  dn 
"  23  octobre  1781,  portant  rejetcde  la  teqnSte  en  opposi- 
"  tion  dirlgte  contre  le  premier. 

,"G'est  cette  jurisprudence  qui  a  dt6  sagement  main- 
"  tenue  {|8i,r  le  Code  de  Commerce." 
'    Voir  comme  faisant  suite  ^  ce  qui  precede  le  No.  2023 
dn  m^ae  anteur  rapports  dans  les  noles  de  THon.  juge 
Jett§,  M^  L.  R.,  2  S.  C.  338.  .        -  ^ 

IM^,  Eep.  de  Jurisp.  Vo.  Faillite,  No.  998.  ".:....... 

"  Un  arret  du  Parlement  de  Paris,  du  18  juin  1776,  &ccor- 
"  diyit  tons  les  effets  de  la,  solidarity,  d6cida  que  le  crd- 
"  ancier^  avait  droit  de  figurer  dans  chaque  faillite  pour 
"  la  totdite  du  titre,  jusqu'ik  ce  qu'il  eut  refu  son  entier 
"  paiement,  et  un  arr6t  du  Gonseil,  rendu  le  24  fevrier 
"  1778,  cassa  une  ,d6ci8ion  que  le  Parlement  d'Aix  avait 
"  rendu  en  sens  contraire  k  celle  du  Parlement  de  Paris, 
"  par  arret  du  18  juin  1776  sur  la  plaidoirie.d'Em6rigon. 

(Contrat  A  la  groBBe,  nhap.  10,  Hflot.  8).    Stir  roppoaitiott^ 


"  formee  contre  I'arret  dn  Conseil,  un  second  arret,  du  28 
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"  octobre  ItSl,  maintint  sa  jurispTudence.    Le  Cod©  de       ^^^ 
"  Oommerce  fut  T6dig6  pencRint  que  la  jurisprudence  6tait   Thii»q4«M 
"  dans  cette  situation,  et  son  art.  684  fut  6crit  dans  le  sens    *«»•»«• 
"des  arrets  rendus  par  le  Gonseil  en  Vl*l%  et  ItSl. — 
"  Aussi  malgr^  Tambiguitg  de  cet  article,  qui  ^tait^alnsi 
"  confue :  '  Le  cr6ancier,  porteur  d'engagements  solidaires 
"  entre  le  failli  et  d'autifjs  co-oblig6s  qui  lont  en  faillite, 

'  "  partifcipe  aux  distributions  dans  toutes  les  masses  jus- 
"qU'a  parfait  et  entier  jaiement,'  MM.  Vincens,  t.  4, 
'•  p.  621 ;  Pardessus,  No.  1211 ;  Loc^,  t.  7,  p.  33,  et  suiv. ; 
.^Boulay-Paty,  Nos.  881  et  882 ;  et  nouiyca6mes,  t..  8,  p. 
"  196,  avions  cbn8id6r6  le  cr6ancier  comide  ayant  1©  droit 
"  de  se  presenter  dans  chaque  masse  pour  la  totality  de  sa 
"  cr^fl»c8  quels  que  fijsiBnt  les  dividendes  partiels  qu'il 
"  eut  pr6c§demment  obtenus,  et  cola  jusqu'^  parfait  paie- 
"ment.  Par  applicatim  de-cet  article,"  il  avait  6t6  jug6 
"  ainsi  que  le  porteur  cHfettets  de  commerc^e,  qui  arait  6t6 
.*•  pay6,.en  partio,  par  I'un  c^  dfebiteurs  solidaires  de  ces 

„  "  effets,  pouvait  s'adresser  a  la  faillite  de  I'autre  pour  la 

"■'  "  totality  de  sa  cr6ance,  mai||^  maniere  cependant  qu'il 
"|i,eput  r^cevoir  au-del^  de  ce  qui  lui  6tait  du;  que^s'il 

'  "  ayait  6te  pass^  un  concordat  aglec  le  failli,  il  pouvait 
"i§galement  dans  les  mfimes  cas  et  sous  les  mfeme's  con- 
"ditions,  rficlarjer  le  dividendCconvenu  surla  totalit6 

/•.*4e 'sa  cr6ance:-T-*La  Oour,  att^du  que  I'art.  634  c.  . 

I   "comm.,   special  pour  laimatieie,  at^rise  le  cr6ancieir 

'  "porteur  de  leibtres  de  change,  qui  a^sieyirs  dlbiteurs 
"•solidaires  en  6tat  de  faillite,  k  se  remplir  de  l'int^gralit6 
"  de  sa  ci:6anc©,»en  8e#.pr68entant  pour  l^fcotalitd  de  ce 
"  qui  lui  est  d4  dans  chaque  massft  de  ses  dlbiteurs  faillis, 
'•jusqu'4  ce  qu'il  ait  obtenu  son  parfait  et  entier  paie. 
^'  ment ;  et  que  I'arrfet  attaqu§  (de  la  Oo^  de  Dou^)  n'a 
"fait  que  se  conforiner  k  cet  article  qvi  juBtifie  suffigltm- 
"Vent  sa  decision;  rejette '  (Rej. ;  24  Janvier  181 1,  MM. 
" Brisson^  pt.,  Boyer,  rap.;  Jourde,  c.  conf. ;  aflFLeblond). 
"  I^  nouvel  article  542  a  fait  disfjaraitre  toute  Equivoque, 
"  en  autorisant  le  cr6anciei  k  venir  dads  chaque  faillit^ 
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;;  ^  la  mleurnominale  de  son  titre  jnsqn'a  pitrfait  paie- 
Strey,  Recueil  g6n6ral  des  lois  et  des  arrfts.  1862,  2dme 

"dn'nYl  /'^''^"''^  ''5-  <^°<1-  Comm.;  a,,x  termed 

dnquel  le  cr6anc,er  portent  d'ongagements  souBcrits. 
endosses  ou  garantie  sojidairem^nt  par  un  failli  et 
d  autrel  co.oblig68  6galoment  en  faillite.  particfpeatix 
,.  distributions  dans  toutes  les  i^asses.  et  figure  pouf  la 
.  jale^'  J^ommale  de  son  titre  .jbsqu'A  ^a^^t  paiement; 
Bst  applicable  alors  m6me  que  tons  les  co-oblig6s  soli- 
daires  ne  sont  phs  en  faillit^.  H  suffit  qu'un  ou  plu- 
^leurp  d'entre  eux  s'y  trouvent.     & 

..  "^.^l;^*!'^  P^'"*'''"  d'^gagemeAts  splidaires  entre 

un  farm  et  d  autres  co-obligfe  qui  ne^sont  pas  en  fa»lite, 

.^e^qui,  depuis  la  faillite,  a  repu  un  A-comptedes  co-obli- 

^^  g6^  doit  6tre  comptis  dans  les  distributions  pour  la  va- 

leur  iiBi^;nale  de  son.  titre,  san^  qu'il  y  aii  lieu  de  faire 

dfiduotion  de  cet  d-compte  :  ici  ne  s'applique  pas  la  dis- 

^^  position  de  I'article  644,  Cod.  Comm.«;  relativement  d  la 

dfiduction  des  A-comptes  pay^s  avant  la  faillite." 
^^  Ibidem,^p.  897.    "Le  cr6ancier  qui,  dt^i,  la  faillite,  a 
^  reju  delatmu,tion,la  pori;ion  de  cr6ance  garantie  par 
celle-ci,dont  n6anmoins,  dans  la  r6partition  des^ivi- 
.^  dendes  fixfes  par  le  concordat,  6tre  compris  pour  la  Va- 
leur  de  sa  cr6ance  entiere  t^lo,  qu'elle  a  6t6  Admise  au 
passif  de  la  feillite."  ;     V"       / 

Durantan,  t.  11,  No.  228,  ou  I'on  trouve  la  mAme  doc- 
trine exposee  avec  beaucoup  deforce  et  une  r6futation  de 
Savary,  Jousse,  Boutaric,  Pothier  et  LaSerra 

Les  articles  1107  et  1108  de  nptre  Code  Civil,  corres- 
pondant  au«  articles  1208  et  1204  du  Code  Wapol^^n,  sont 
copi6s  k  pen  pres  textuell^ent  de  ces  derniers  articles  et* 
sous  les  uns  comme  sous  les  autres  les  droits  ^u  or6ancier 
contre  les  co-obligfes  solidaires  sont  absolument  les  mdmes 
Soit  parce  que,  comme  le  dit  Larombiere;  les  co-oblig& 
gohdaires  sont  tous  ensemble  consid6r6s,  k  l'6gard  du  cr6- 
aacier  comme  »e  fai^ant  qu'un  soul  et  unique  d§biteur, 
ou  encore  comme  le  pr6tend  Mas86,  k  raison  des  effets* 


du  paiemem  80U8  W^hie  de  dividende^qui,  ai  ledividende 
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n'itait ^lciil6  que  sur  cd  qui  teste  dii  aprds  lepMement 
d'un  premier  dividende,  ue'^poUrratt;  jamais  constituer  un 
paiement  integral,  les  autorifds,  d'acoord  en  ceja  avtifc  la 
jurispfudeuoe,  sont,  sattf  Demolombe,  nnanimes  i  recon- 
nai^ire  m^me  en  mati^re  purement  /jivile,  le  droit  du  cr6- 
ancier,  porteur  d'engagements  Bt)lidaire8,jde  fignrer,  jus- 
qu'4  parfait  paiement,  pour  la  pleine  yaleurde  son  titre  k 
I'fepoque  de  Ja  d^onfiture  dans  la  distributioii  des  biens  de 
chacun  de  ses  co-d^bitedrs.  Demolombe,  tout  en  expri- 
mant  son«dissentiment  eh  cef'qui  a  rapport  aux  aflfaires 
purement  civiles,  admet  qu'il  en  doit  toujours  6tre  ainsi 
^n  matidre  commerciale,  et  il  en  donne  pour  raison  que 
'  Mb  niutant  ou  vtne  faillite  est  d6u}ar^,  le  cr6ancier  a  un . 
droi(  acquis  k  la  somme  qu'elle  pourra  donner  d'aprds  le 
resultat  de  la-  liquidation,  le&dSfoitsde  cbecun  6tant  d6- 
sormais  inviolablement  fix^s  d'apres  le  statu  quo  au  mo- , 
i^t  oti  la  faillite  a  6t6  d6cl»r6e.  Or,  dans  respece,  comme 
il  ne  ft'agit  qufe  d'€petp  de  commerce,  les  demandeurs  out 
en  leur  fayeutTunanimit6  des  auteurs.^ 

L'appelant  pgrsist«i  A  dire  que  dans  Tespdce  il'ne  s'agit 
pas  de  d^biteurs  solidaires,  mats  simplemelrto-xl'un  gage 
Monn6  par  Marcotte  aux  intim^s  sur  ses. biens.    II  n'en 
est  pourtantTrien.    Les  inUm^srSYaient  comme  d^biteurs  ^ 
solidaires,  et  Marcot|;e  et  Mbodie ;  Moodie  6tait  respohsable 
comme  faiseur  des  billet's  transport's  aux  intimSs,  et  Mar- 
cotte etait  dgalement  responsable  pOur  k  plein  mont{|Mi|' 
bon>sonlement^mme  ,M|gdsseur  des  Ullets  de  Mood^ 
mais  encore  confte  6tanr  lui-mdniiieK  prom^tteur  ^ur  les  ' 
billets  qui  but  ^t  la  base  de  l^reclamation  des  intimdH. 

II  ue  s'agit  pas  non  plus  d'un  ^jg)  donn'  par  Marcotte 
sur  ses  propres  ^iens,  puisque  ^^Pmontant  .en  onestion  < 
r^alis'  par  les  intim's  a  etd  Mt^i  r'a^lis'  inii  ilflBifimi 
les  biens  de  Moodie  „  en  vertu.  des  billets  sign§»  ^ar  ce 
dernier  eit  transport's  aux  ihtim's  comn^  dit  ci-dessus.^ 

il  pardit  avoir  dchappd  a  rattention  de  I9,  Couf^^e 
Kfevision  que  les  |^90  qu'elle  force  les  ihtim's  &  dMtdfe 
de  leur  r6cliEimation;n'aTfiykint6i§  r6alis6sj>arcesdemiers 
que  pui)4.6riBuremuAt  au  IJJ  joUUet  lh82.    rt~$ebible  qx^W^ 
dividende  ^ifioit  devenn  payable  k  cetto  6poque,  Tapjielant 

*  •  *  K 


.:.n: 

uw. 

Bcnning. 

s    - 


MONTREAL  liAW-  BSPO 


imK 


SpjdBION, 

.    This  is  ^  ci 

Xk(tTt  beic 

Jiands^f  tfi0^fii]p>ellaut,<B< 


contestant  le  paion^ent 
on  ^u  prejadico  ^  (iea 

.  Jv  (foAh^oilrS^ 

vrl^^^b  Tes^ptefipiitCplMntiQrB in t^^w| 
to  W^^id  out  of  l}#  jpnouies,  in  t]bi>^^? 


M^^* 


\ 


Irf 


nseHaTiPtte,  a 

im,' wi'tij^ilt  dedu^tS&L^ 

hich  '^lfe||.  have  ''*^liwa%/'^iSi^^^^ 

and  promissoTyJii^Ira  which  th^^    held 
yjijnUies  for  Jtheir  debi|  "     ' 

GouHi  ruled  that^e  respondients  "W&t^ 

|ed  toabtain  a  diyidei^d  |m  ^he  balance  of  their 

cre^itig  what  they  hij^e^Ved  ont  of  the 

,^ aterai  seciirities  wl^ich  they;  hl^ifDat  the  Gonrt  of 

Kiet|ew,:iadjad^ng  that  the  rie)sp6ndi£!^  were  only  bound 

to  die<^ct  fpm  their  claim  a  ctnin:o^i4i||'^w|uch  they  had 

realized  n^pipii  goods  and  metchaiid||Siwhich Jiad  been 

pl"ed«ed-|<i  fthem'  ,by  Marcotte,  jmd  t|^t"  they  were,  not 

obliged  ¥^We  oledit  for  ihe  sued  ?(^9,676.24  which 

they  had^T£io<?if  §d  on  account  of  the  promissory  notes  of 

one'  William  lloodi^,  reversed  the  judgment  of  the  Su? 

'peri<^r  Cour|;,Bnd  coUd^mned  the  apip^Uant  to  piay  tothe 

respbndenjts  a  sum  nof  |2,88l.28,  bpiiiipr  a  dividei»i  of 

<  twelve  anfl  a  Kfe^f  cents  on  |18,64^^$,  balanci^  ttf  their 

claim  after  dedtl(:iting  the  |49||)  abofe.ili^ntioiiQd. 

'     Both  parties  have  united  in  onejfactum,  and  the  case 

comes  ^'before  us  on  a  simple  .question  of  law,  the  facts 

being  admitted  and  clearly  statejd  in  the  factum. 

"They  are  as  follows  i— !A.dolphe  Marcotte.a  tra4fir  doing 
business  with  thc^  respo^ndents,  andy|||^|ng  indebted'  to 
them  for  a  ^^>nfijiderab1,e  ^^i,  pi ' 
quantity  of'  gbodls  and  merchandii 
4Sorj|ttDtes,  principally  thos 
IxegSved  to' them  by  endo: 
teraT^nrity  for^sdebt, 
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appellant  to  be  realised  for  the  benefit  of  his  creditors. 
Ptt  the  22nd  dajr  of  April,   1882,  the  respondents  filed 

%tth  the  appellant  their  claim  against  Marcotte  amount- 
ing to  119,189.28.  Stibsequently  the  respondents  realized 
1490  on  the  goods  they  had  in  their  hands,  «^  |9,67B.24 
on  the  Aotes  of  Moodie  which  had  beew  transferred  to 
them  .by  Marcotte. 
^  .Th§  appellant  having  realized  the  estate  of  Marcotte, 

"prepared  a  dividend  of  twelve  and  a  half  per  cent.  This 
dividend  on  the  claim  filed  by  the  respondents  anifbunted 
to  12,392.49.  The  appellant  refused  to  pay  this  sum,  un- 
less the  respondentia  deduced  their  claim  by  the  amount 
of  #10,166.24  which  they  had  realized  from  their  collateral 
securities  since  they  had  filed  their  claim,  which  would 
reduce  their  dividend  to  |1,121.69,— whereupon  the  res- 
pondents brought  their  action  for  the  #2,392.49,  amount 
of  dividend  on  the  whole  of  their  claiib,  as  existing  when 
they  filed  it  with  the  appellant. 

This  raises  another  question  somewhat  similar  to  the 
one  we  have  disposed  of  in  the  case  of  tlie  Ontario  Bank 

'  Sf  Chaplin,  which  we  have  just  decided.  (')  The  difference 
between  this  case  and  the  one  of  \he  Ontario  Bank  is : 
Ist.  That  in  this  last  case  the  estate  of  fhe  Exchange  Bank 
was  wound  up  under  the  "Winding  up  Act  of  1882  (45 
Vict.,  ch.  28)««,An^the  proceeds  were  subject  to  the  dis- 
positions of  that  Act.  In  the  present  case  the  estate  of  ' 
Marcotte  was  realized  by  a  voluntary  assignment,  and 
the  aiSisets  are  therefore  to  be  distributed  under  the  rules  ' 
of  the  common  law— just  as  if  they  had  been  realized  by 
sherifi'Vsale,  and  the  monies  ^ere  to  be  distributed  by 

A  sednp^^^i^leiitiieim  ^^m  the  Ontario  Bank  case, 
thejto^es  on  whioh  thpBa^^cilaimed  had  actually  been 
tra^w^rred  by  jth^  Exchange  Bank  for^vilufe  received,  • 
V  while  in  the  present  case  the  n<»t^>f  Motidie  ^geciiiltra^s* 
ferred  to  the  rtaponddnts  as  collateral  se^lnty  for  ^r- 
cotte's  debt  •  *^     -  -'^■ 
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Ban|[  reoeiv(6d  the  dividends  on  the  noteaof  Hyde,  Tat- 
cotte  &  Co.  before  they  filed  their  claim  with  the  liqui- 
datora  of  t^e  Exchange  Bank,  wftile  in  this  case  the  ws- 
pondents  sbM  the  goods  and  merchandise,  and  deceived 
the  diyidends  on  Hoodie's  notes  after  they  had  filed"  their 
dlaim  with  the  appellant. 

We  hkye  held  in  iiie  case  of  the  Ontario  Bank  if  Chaplin 
that  whatever  might 'be  the  rule  in  France,  under  the 
Oode  d^  Oommerco,  or  in  England  under  their  insolvent 
*and  bankrupt  laws,  or  in  Scotland  under  their  jurispru- 
dence, the  creditor  who  was  paid  a  portion  of  his  claim, 
under  our  common  law,  can  osx\j  claim  the  balance  duo 
after  deducting  What  he  had  so  received  vfhtither  from 
the  kebtoi^;  himself  or  froni  any  other  joint  and  )9ieveral 
del^tS?^liable  with  him.  Applying  this  rule  to  the  present 
,  it  is  clear  that  the  respondents  cannot  claim  to  be 
pa^a  dividend  on  the  wh^le^^l^ouut'of  .their  claim, 
wijthout  first  deducting  what  they  have  received  on  ac- 
count of  it,  and  it  matters  not  at  what  time  they  havjd  A> 
rec^i^ed  the  su1n$  on  account,  provided  it  is  before  the 
•W'  di8tnbuti(||n  of  the  ^assets  of  the  estate  on  whidh.the 

'■.    claim -irinAde.      >:{';„■'    ,  ''''■<{\'^--       '?-'''" 

In  the  present  case,  the  property  of  lllrcot^^as  been 
dispoiE^  of  under  a  voluntary  assignment  made  accord- 
ing to  ;the  priiiciples  of  the  c^mmoWlaw,  and  not  under 
any  special  statutory  provision.  The  appellant  isthere- 
fore  bound  td  dii|tribute  the  4noney  to  the  creditora  of 
Marcotte  according  to  the  rights  w|itch  thciy  have  under 
the  common  law.  '*We  have  the^ifore  only  to  see  how 
tiie  monies  in  the  hands  of  the  ap^i^llant  V^buld  be  distri- 
buted by  an  order  of  the  Ijj^Tt  if  they  had  \been  deposited 
in  Oourt. ,  '-■■'■  '  ■'         '<■*•.  ^-   \.-    ,  ..     , 

Th^re  can  be  no  doubt  that  in  t)\at  cati^  Ihe  respon- 
denti  would  have  to  deduct  from  their, ^aim.> all  fums 
they  had  rCideived  jnp  ro  the  time  of  the  adji^dicatibu  ,dn 
their  claim.    The  authorities  cit^d  in  thl^  case  of  the ' 
Ontarid  Bank  Sf^  (^pUn  hiiavein  out  opiBio|i(^  conclusively 


established  th?it  as  being  bur  commonlaw  rtile     V    .*  '  \3^J 
The  judges  sittudig  in  review  did  not  dissent  from  this 
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general  pl-opositioti,  <foFihey  Iiav«  by  their  jndgweat  de- 
ducted from  the.  amouiit  of  the  re8pond4;«t8'  claim  the 
sum  of  |4»'0,  which  they  have  roulixod  by  the  Hale  of 
goods  and  merchttftdi««j  p^lacod  in  their  hands  as  cpllatoral 
seourity  by  Martiotte,  although  the  goods  were  only. sold 
and  ^e  price  received  after  the/  hW  filed  their  claim 
with  the  appellant.  Th^  Eespdndents  themselves  do  not 
seriously  contest  the  applicatioa  of  this  rule  to  the  monies 
they  have  received  for  the  goods  they  have  sold.  They 
insist,  however,  that  a  different  rule  must  prevail  as  to 
the  monies  received  on^tho  notes  transferred  by  Marcotte,  ■ 
and  the  Court  of  Revision,  distinguishing  between  the 
pledge  of  goods  and  thjB  pK^dge  of  negociafcle  instruments, 
as  security  for  an  existing  debt,  have  held  that  the  res- 
pondents were  bootid  to  credit  on  their  claim  the  amount 
',•  received  from  the  one,  and" uot"^  those  .received  from  th&  v 
other.  ■  "  /  ;■•.•,'■';'  * ,.,--; 

In  their  judfement,/t^ey  say:  "'Atte^u  que  la  ^^^ 
"  de  premiere  instaiyco  faisant  indistinclejpaefit  Vappjidi- 
"  tioi  des  rdgles  du/  gage  au  tre^n)^{)«it.d(ip|^^^  > 

"  tant  respon^abilit^  solidaire  de  ^lw£ffva^^^ig^,  et  il 
"remise  k  titre  dej  gage  de  (^rtaines (qns^tds  de  mar-  . 
"^chandises.-a  d6ciar6  que  les^ltoniiB^s  r^ali^s  p^r  les 

v  ":^emandeurs,  tant  par  Ja  venfte  des  marchandises  que 
"par  la  perception  des  billets  transport's,  devraient  6tre 
"jflSdttitei  ^^  la  ]a6clamation  des  demandenrs,  vn  que  la 
"  r^alisatioti  dn  'gage,  4  quelque  moment  qu*elle  se  pro- 
"duise,  a  poti#  r^sttlta? n'cessaire  I'extinction  'protanto' 
•*' de  la  cr'anee  garautie,  et  maintenant  en  consi§qtience, 

^    "la  pr'teation  du  d^fendenr,  a'apermis  aux  demandenrs 
^  "de  riclaiiieT  lenr^dividende  tjie  deduction  faite  de  la 

^i"  somme  rfialis^,  r6duisant  ainJi  la  demande  k  #1,12 1, 6$; 

u3^     "  Attej5»dt».  qu'il  y  a  erreur  daWs  cette  assimilation  'du 
"  gage  e^l^^H^mspdrt  de  titres  important  responsalBilit^ 
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'la chose:  qui  ©^  est  l'(dbjet,  tahdis 
'^titres  Wnportent  obligatioiL  b< 

i  m 
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5S,  les  consequences  juri- 


^'  sofidaittpP  plnsicnrs  personnic 

diques,  ae  ces  deux  stipulations  'tant  ndcessairement 
"  diffferent^B :  le  gage  ne  donnaijit  qn'un  renonrs  limitfi  A 


que  le  transport  de 
icjjidaire. assure  au  porteiir 


/ 


,,^.., 


$'< 


Kit  L^W  mpoi 

_        Tola  *contre  oha<mii  des  obligte,  ponr  la 
de  la  somme  r^priteent6«  par  le  titrd,  d«  maniiM  jH 


ai  garantir  Hon  paie 
?%;'  Evtm  if  Mpodio  an^  Man 
'  fyertlly  lifble  for  the 

dei\tR  could  not 

of  their  dobt. 

ferrod  by  Marcotte  to 

They  were  trausferrei 


"  t6gral. 

had  been  jointly  and  MK 
jT  these  notes,  the  respon- 
td,j««Bco{i4i  on  thrbalanoe 
of  Moodie  were  not  trans- 
fespoodents  for  value  received. 
-'•ikM..  \  Auey  wurv  imuHierrtru,  ^B  collateral  Security  «f  a  debt, 
V  !*  ap      )fo'  which  ihey  held  hiss,  own  notes.    These  notes  of 
Moodie  did  not  represent  W  indebtedness  of  Mat-cotte, 
since  it  appears  by  the  admissions  filed  that  they  ex- 
qeed^d  the  amount  du«  by  l^arcotte,  and  although  Mar- 
fiotte  endorsed  Moodie's  notes,  it  is  evident,  he  could  not 
aave  been  sued  by  ^e  respondents  for  the  amounto|F^ 
^ftese  motes  Jointly  an<l' severally  with  Moodie^^^TSerwise 
he  would  have  been  sued  for  more  than  he  0f^y  owed.  • 
«1  The  trftnsfer  of  these  notes,  by  thev  endorsement  of  Mar- 
citle,  gAve  the  respondents  the  right  to  recover  the  loll 
amolibt  of  those  notes  from  Moodie  subject  to  their  liabi- 
lity to^acOdunt  to  Marcotte  for  any  excess  received  over 
their  daimi  and  ti^s  is  preeisely  the  ^ue^tion  decided  is 
th«  case  Mxpafte  Nl^ton,  Expoitf  Or^nmd  Ex  parte  Bun- 
yarrf,  j||Jl.,  tJuChaiiceiy  piy.,  p.  380  to  SSI,  which  res-' 
pondS||>^  haw  ci>ted  mI  their  famum,  as  beipg  cpnclusive\ 
in  t^M*,  favour,  but  which  in  fact  has  no  applicatiou.  to 
the  p^EMUjcise.    The  ouostion,,  jje*^  wils  whcfther  ^tlle  . 
secured(^|Baitor  coul<ip>rofe  agwmst  tlnr  surety  for  the 
amoxu^t  of  the  iJffl  of  excharige  the  lattni^had^acG^ted,- 
and  there  o»ttid  h^Mo  ^l)0t  pi^uVit;  the  d^  difficulty 
there  setQius  to  h|i(||riseii/froja.  itihe  fkct  that'  the  accept 


■.% 


vvnce  ofH^^e  bilU  ^|P>^9  accommodation  jjof  the  drawe#; 

'  but  the4|i4fstion^KetWl  the  creditor  could  have  proved 

again*!  bis  debtor'fot  the  sum  of  £S(iO  sterling  while  the 

debtor %nly  owed  i240  68.  8d.  sterling,  never  cauje  up'ia 

\h;^  case,  audi  Woujd  have  rpc^ved  a  very  differenf  soliii' 

tion  if  iCliad. 


ieata  ihe-MttOuat  of  hi»= 
own  notes,  which  represented  his  liability  to  them  and 
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upou   which  he  could   havH  beon   sued.     The  notes  of 
Moodifl,  which  ho  trauHferrod  to  the  resjiondtiiits,  ex* 
ce<fded  his  liability,  they  were  only  tninsff'rred  as  seimrity 
^~ibr  the  paytnont  of  hi«  own  notuH,  and  although  they 
\   were  endorsed  by  him,  the  respondents  holding  them  as 
\coUateral  security  could  not  sue  him  upon  these  notes, 
for  they  did  not  ropresttnt  HIh  indebtlfaness  to  thum,  and 
A  he  was  not  jointly  and  Hevcrally  liable  with  Moodi<;  for 
\their  payment.    The  respondents  have,  in  effect,  acknow- 
ledged that  in  this  case,  since  they  have  not  based  their 
claim  on  Marcotle's  end(if|omont  of  Moddie's  notes,  but 
upon  Marcotte's  own  notes.    There  is  no  foundation  for 
%^     the  distinction,  which  the  Court  of  Review  have  attempted 
to^ake  between  a  pledge  of  chattel  pro|)erty  and  a  pledge 
of  negociable  securities,  based  on  the  pretended  joint  and 
several  liability  of  Ihe  pledgor  who  has  endorsed  snoh 
negociable  securities,  since  there  is  no  such  joint  and 
several  liamlity,  on  the  part  of  the  jHedgor,  as  regards 
^.     the  pledgee,  whatever  might  be  his  liability  towards  a 

l|||hird  party  receiving  the  ndtes  in  good  faith.    ^-. 

Jf^^  There  also  can  be  no  doubt  that  the  respondents,  whose 

clayawas  secured  by  Moodie's  notes,  could  neither  under 

the^i^tch  la>w,  the  English  law,  the  modem  French 

Code  of  Ootnmerce,  Art.  546,  nor  under  section  65  of  the 

45  Vict.,  ch.  28  of.the  Statutes  of  Canada,  claim  to  be  paid 

•       a  diri^end  on  Marcotte's  estate,  without  first  deducting 

'I     the  value  of  their  security,  or  what  t^ey  had  realized  Jl^re* 

from,  and  it  must  a  fortiori  be  so,  when  the  claim  "       "^' 

and  the  distribution  takes  place,  under  the  comi 

which  provides  that  every  payment  to  a  creditor  1x1 

guishes  pro  tantb  the  amount  of  his  claim. 

W«>«ro  therefore  of  opinion  that  the  judgment  of  the 
Court  ;pf  Review  must  be  reversed,  and  the  judgment  of 
the  Sufidrior  Court  restored,  with  a  slight  modification  as 
to  the  $490  which  were  only  received  by  the  respondents 
after  the  appellant  had  prepared  his  dividend  sheet.  TJtus 
modification  is  in  acicprdance  with  the'  Adn^ssionci  made 
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iMt,  ftrtd  thotA  In  reviAW  and  in  thU  Court  againat  rea- 
poudonts. 

The  judgment  in  appeal  ia  aa  foUowa:* 

"  La  Gonr,  etc 

"  (!on8id(>riint  qa'il  a  M  admis  par  I«a  parties,  dana  lo 
fai'tnm  roitjoint  qa'iU  ont  produit  en  c«tto  <;atts«,  que,  1m 
18  f^vrier  1882,  Alphonitt^  Marcott<s  commer^ant,  6tant  de- 
vvnu  insolvablo,  a  fait  uno  cession  de  sea  biens  k  I'appe- 
lant,  d^'fendenr  en  Ooar  der  premiere  instance,  ponr  eii~ 
divisor  le  prodnit  entre  les  cr^anuiera  dn  dit  Alphonse 
Man;otte,  en  proportion  du  rnontaut  do  lonrs  crdanoes  res- 
pet!tivoH  ;  qu'i^  I'^poquu  de  lu  i^tssion  ot  le  22  avril  1882, 
jour  oil  les  intim^^s  ont  produit  k  I'appelant  lenr  r6(;lama* 
tion  attest6e,  Marcotte,  leur  deyait  nne  somme  de  |19,- 
189.88  ;  qub  Tappelant,  aprds  avoir  r^alisd  partie  des  biens 
cle  Marcotte,  a  pr6par6  un  bordereau  de  dividende,  accor- 
dant k  ohaque  cr6ancier  12}  p.  c.  du  montant  de  leur  or6* 
ance,  co  qui  donnaitaux  intim^s  uno  somme  de  |2,892.49, 
qui,  aux  termea  du  {lordereau,  devaii^  Atre  payfe  le  18 
jnillet  1882 ;  que  Tappelant  ayant  refns6  de  payer  oettja 
somme  aux  intim^s,  ceux-ci  ont  port6  la  pr6sente  action, 
pour  recouvrer  cettu  somme  de  ^2i9^2A9,  aveo  intte^t  4 
compter  du  18  juillet  1882 ; 

"  Oonsid^rant  que  I'appelant  a  plaid6  k  cette  action  qua 
Marcotte,  avant  sa  faillite,  avait  transports  aux  intimte 
des  billdts  et  marohandises,  k  titfe  de  gage  et  de  suret6 
additionnelle,  pour  une  somme  oonsiddrable,  et  qu'en 
tenant  compte  des.sommes  qu'il  leur  avait  payees,  dee 
billets  et  marchandises  qu'il  leur  avait  transport^i,  dea 
marchandises  qu'il  leur  avait  remises,  et  du  montant  r6- 
alis6  sur  ces  billets  et  marchandises,  leur  or6anc0  se  iron- 
vait  6teinte ; 

"  Considirant  qu'il  est  admis;  dans  le  factuni  oonjoint 
des  parties,  que  la  ordanoe  dea  intim^s  contre  Marcotte 
6tait  de  $19,189.88,  lorsqn^ils  ont  produit  leur  rSdUmaiion 
k  I'appelant,  le  22  avril  1882,  sur  laquelle  citence  ils  ont 
M6  colloquys,  par  la  distribution  faite  le  12  juillei  18112, 
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paiiiem  qae  !«•  IntimAs  ont  t«^  «t  T^ltlilfr,  depots  l«  22 
avril  1882  au  ISjuillHt  1882,  Hur  ou  A  iu6m«  Imh  billuU 
qu'ils  avaieiit  n^yus  do  Miircotte,  pour  ^surer  1«  |)aiem«nit 
de  leur  or^ance,  uii«'  sommo  do  19,427/88,  ot  qu'ils  out  de 
pins  rc^u  surcflH  in«ni<>N  billets,  aprA*  W  18  juillmt  1882, 
one  autre  sommo  do  |248.»1,  ot  onlin  (u^llo  do  MOO,  r6- 
alisAo  apris  le  \i\  juillot  18H2,  pur  la  veuto  d<^  marchan- 
disoB  quo  Marootto  leur  avait  romises,  comme  s^rot^  addi- 
tionnello  do  leur  cT^ance ;  ^       -^^-^    r  ~       :afcr: 

"  Et  consid^rant  que  par  le  transport  qa^  Bfarcotte  a 
fait  aux  intini^H,  des  billets  ot  marchandises  (^i-dessns 
mentionn^B  comme  H%\rfii{}  collat6ralo  ou  additiuunollo  de 
leur  cr6anc«  dAjA  ropr/jsentfie  par  los  billots  quo  Marcottu 
lenr  avait  donnas,  los  iutim^'s  soiitMevonus  nantis  des 
dits  billets  et  merchandises  k  unz  ^rausportOs  par  Mar- 
cotte, A  titre  de  gag(),  ot  qu'ils  out  acquis  sur  les  dits  bil- 
lets et  marchandises  et  ce  qui  on  serait  r6alis6,  uu  pri- 
vilege de  -gagisttis  ou  droit  d'etre  pay6s  do  leur  cr6ance 
par  preference  aux  antres  cr6anciers  du  dit  Marcotte,  con- 
fonniment  aux  articles  ^969  et  1974  du  Code  Civil,  et 
Article  010  du  Code  de  Procedure  Civile ; 

*'  Et  considerant  que  depuis  Texpiration  de  la  loi  de 
faillite  de  1876,  la  distribution  du  produit  des  biens  d'un 
debitenri  qu'il  Soit  on  d6confiture  ou  on  faillite,  d9it  se 
faire  confonnemont  aux  regies  etablies  par  le  Code  de 
Procedure^  et  celles  du  droit  franyais  en  force  avant  la 
oessipn  dn  pays,  et  suivies,  depnis,^  tant  dans  la  distri- 
bi^tion  des  biens  dos  comi^er^antk  que  des  non-commer- 
9ant«,  et  non  d'aprds  les  dispositions  speciales  decret^es 
par  I'Acte  des  Faillites  de  1876,  qui  n'6tai^nt  plus  en 
force  loTS  de  la  faiJilifei4«[Marcotfe,  ni  d'aptes  les  regies 
etablies  par  le  CcMjrIlFpommerce  franyais,  qui  n'ont 
jamais  et6  suivies  *t|,<^^re  province ;  J 

"  Bi  considferant  que  tbtit  paiement  fait  p«r  undebiteur 
4  son  creancier  a  pour  effet  d'6teiudre  pro  tanto  la  creance 
^  Odlui  A  qui  le  paiement  a  6te  fait  (Art.  ^38,  C.  C.) ; 

"  Ei  consid6rant  que,  lofs  de  la  distribution  faite  par 
rapycUint,  le  18  juiUiot.  188^,  Aia,tdnniwTB  pioygiiftBl  d&  k 
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6tait  d^  119,1 89.88,  Je  22  avril  1882,  avait  §4  rtduite  A 

celle  de  |9,'712.60,  aprds  deduction  de  cell6  de  $9,428.88 

que  les  intimfes  avaient  refue,  sur  les  billets  qui  leur 

avaient  4t6  remis  en  mains  par  Marcotte,  h  titre  de  gage,  • 

pour  garantir  le  paiement  de  leur  cr6aiice ;       % 

'•  Et  consid^rant  que  l6s  intim^  n'avaient  (^iroit  de  con- 

.  courir  dans  la  <|istribution  Mte  pa^  I'appelant  de^' il^niers 

.  prov«nant,de  14  vente  des  biens  de  Marcotte  que  pour  ce 

qui  leur  testait  du,"  lors  de  la  distribution  fajte  le  13 

juillet  1882,  c'est-jk-dire,  poUr  la  somme  de  |9,7i2.60/^t 

^Upii  pour  le  moutant  de  liMir  cr6ance  k  I'^quejoa  ils  ont 
produit  le^r'r6clamatiou''a;v|i^0  par  application  des  arti- 
cles 761  du'C.  P.  G.M  des  articles  1980'et  1981  du  0.  0., 
I'appel^^t  etait  en  droit  dfe  co|btest^r  la  reclamation  des 
intitafis.  ppur.toute  cette  partie  d'icell%  qui  -iBieMait  la 
ditesomme  de  $9,712.50,, et  de  j^etenir  enjtre  8es,rmain8, 

^ourdtre  distribute'  ulttrieurement,  toute  cettfrpartie  de 
la  collocation  des  intimes  qui  ei;sc6dai{  ce  qn'iittB  avaient 
d^oit  d'ayoir  stir  cette  somme  die  j|9v^l2.50°;    J        ^     . 

"Et  consid&aKiMue  uulle  loi  .n'bbligeant^cs  intiln^i* 
estiitt'^i^ia  valeurd^s  gaj^es  qu'ils  pauTaient-avoir  en  leuir 
possession;. £l  l-epoque  oii  la  distribution :du  13  juillet. 

/i882^  &  en  lieu,  la  coUcJcation  dies  intimSs'  devait  6tre>» 
bas6e  sur  le  moflitant  de  leur  cr64nce  telle  qij'ejle  existait 
lors  de  la  dite  distribution,-  c'est-^-dite,  sur  la  somihe  de 

0^iuo;.  .^  V- ;"  '-■^-\'-y  . .^.. ■■:;,'.'•'■■:■-'.•■ 

"  Et  conSid6rant  qu'jl  j  a  erreur  dans  le  j^ement  r^e^dii 
par  la  Cour  Supeileure  si^ggant  en  l^evision,  en  ce  qu'elle 
a  adjuge  que  les  intinies'devaiont  ^tre  colloquys  sur 4e  . 
montant  entier  d^leur  cr^ance,  4  r§J|>oque  de  la  produG* 
tion  de  leur  reclamation,  sans  d^j^nction  auctliie  des  som- 
mes  qulls iavaient  repuesdepuis  cetti pxddjQ^ild^ et  aVant 
le  18  juillet  1882,  date  de  leur  collocation^     *? ,        ^^ 
considgrant  (|]ae'rors  ni^me  que  Itos  bill|!ts  trans- 
lir  Matc|»tte  anx  intimds,  poui*  garantir  le  paie- 
ment  ddleur  cr6ance,  n'a^urai^nt^pas  6t|^e  la  nature  d'un  ' 
un  d^it«ur  ^  son  cr6ai)^i^^vm^;q,ae  le 
billets  fait  par  endo{N|a|^«|||)»tiirait'  x^6 
iine>ot>tffffttion  sohdaire  enfre  le  :sign«^|||||||^§|  ^illets|dt 
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Marcotte,  Tendossenr,  les  intimSs  n'^nraient  ptt  entrer 
dans  la  distribution  des  biens  de  Marcotte  que  dMnction  .  '"»«''•««'•«« 
faite  de  ce  qnlls  avaient  re9U  k  Tfepoquelie  cette  distci'-     ^""•»*" 
bntion,  et  pour  ce  qui  leur  restait  fle  leur  cr^ance  ;  > 

"Et  considferant  qu'il  y  a  erreur,  tant  dans  le  jsi^einent     .  ^-      ' 
de  la  Cour  Sup6rieure  si6geant  en  Revision,  k  Montrj|al;    , 
le  28  septembre  1886,  que  idans  celui  de  la  Cdur  de  pre-    ^^? 
miere  instance,  savoir,  le  jugement  rendu  par  la"  Cour  •  ,,  " 

Sup6rieure,  a  Montr6al,  le  8  d'avril  1885,  qui  ont  adjug6  /        */ 
que  la  somme  de  $490  refue  par  les  intim6s,  apxds  le  13  ' 
^juillet  1882,  du  produit  de  marchandises  qu'ils.  avaient^r     '  ^ 
en  gage,  detait  6tre  d^duite  du  moutant  de  leur  cr6-  ^' 

ance-;  J-v  '  V.         ■  .  ^     :  " - 

'     "  Cette  Cour  infirme  les  dits  deux  jugements  de  la  Cour 
Sup6rieure|  siegeant  tant  en  premiere  instance  queuomme 
Cour  'de  ll6vision,  et  proc6dant  k  rendre  le  jugeineni  que        ^i- 
la  dite  Cour  Sup6rieure  aurait  duj^dre,  adjuge  et  declare 
*que  les  intiirifes  n'ont  droit  d'etre  colloquys  sur  les  biens  * 

distribues  par  rappelant,  le  13  juillet  1882,  que  sur  la 
me  de  •  19,712.5.0,  balance  restant  alors -due  sur  leur 


.m 


*tji;- 


;*•;. 


'6ai^,  apres  deduction  des  sommes  qu'ils  avaient^refues 
depuis  la  produetioij^^dejeur  reclamation,  ce'qui,  a  raison 
de:l2}  par  cent,  Ifeur  donUe  le  droit  d'etre  coll6qu6  pour  * 
It  Somme  4e  $1^155.60,  au  lieu  de  xjelle  %  |1,121.69  ac- 
cordee  ptfr  ^  fug«eaaaent  rendu  en  Cour;  de  premiere  ins- 
tancc^.et  au  Ijeu  ^e/celle  de  |2,331.23  accordjSe  par  le  •> 
jugement  rendu' ''en  revision^  etv^tte  Cour  condttmne 
I'ap'pelant  k  payer  auxintimesla^lTO  sgrnmede  11,155.60  ■■ 
avec  iB^ijferet  sur  ideiiUt  k  cOnipt^*d»  13  juillet  1882,  et 
ies 'dSpens^  en  Co^r  de  premiere  instance,  ^et  condandine  ; 
lie^r^-illtimes  k  payer   a  I'apij^lant'Hes  dSp^  enconrus, 
%ant  en  Clour  de  K§visi6ii  q,ue  sur  c«t  appel,  les  d^pens 
en  i|oni|^^'Ap;|^l  k  etre  taxSs  comtue  dans-u^e  cause  4^ 

•  premiere  classe."  .     '  ^  v    ,  *    ' 

_,  ;       a    *■/      Jip%nient  reversed.  '_,_ 

OeoffnOHi  Dorion,  Lapwr  SrSfffret^  for  appellant.       .  .  - 
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November  27,  1888. 
Coram   DoRiQN,    Ch.    J..    Tkssieb,    Cross,    Bossi, 

DOHERTY,     JJ. 


M 


WILLIAM  PLENDER, 

(Petitioner  in  Court  below). 

Appellant; 

■  .   -  AND    .  '       ' 


^ 


«f 


WILLIAM  FITZGEBALD  ESQUitr--; 
{Respondent  in  Court  beloUf), 

Respondent.. 


Meruit— Remuneration  of  Liquidator— Petition/or 


Held:— 1=  That  tti«  Court,  in  taxing  tlie  remnneration  of  a  liquidator  to 

'i'      an  inaolvent  company,  will  toke  into  consideration  the  nature  of  the 

•  8ervi<-08  rendered ;  and  where  it  appeared  that  the  servicos  for  the 

mt»t  l>art  were  surh'aa  might  have  been  performed  by  any  ordinary 

'   ^vcompetent  iK^oli-keeper,  it  was  held  that  $7  per  day  wa6  m  «de. 
qaati»  rownneration.  -' v     '        «, "., 

2.'tVherii  tfce  liquidator  petitioned  for  his  discharge  as  hquidator,'and  it    . 
appeared  that  he  had  appropriated  to  himself,  from  the  funds  re- 
ceived, an  amount  eieeeding  the  retnuneration  fixed  by  th^  Court, 
and  the  evidence  did  not  disclose  the  exact  amount  in  which  he  waa^  , 
indelited  to  the  estate,-th^  ('onrt  refused  to  grant  his  discharge,  with- 
out fixing  any  amQUnt  to  be  paid  by  him  as  a  condition  of  obtainiog^  , 

his  discbaVge.  .     ';     '  '  ''  ; 

.."■  ■  .' "■''■--.    - ,-  ■ ,  ■  .  •         ■■■"        '   ^ 

Appeal  from  a  jWgttienl;  of  tho  Superior  Court,  Mont-  ; 

real  (Oill,  J.),  June  X8,  18^8.      .  "       .     ,   < 

The  appellant  Plendef  was  acting,  aa  pro visio&al  liqui- 
dator of  the  Briton  Medical  and  General  Life  Association, 
and  after  being  superseded  by  Ifce  respondent,  who  is.  the 
superintendent  of  insuranoer  for  the  dominion  of  Canada, 
Plender  presentijd  a  petition  praying  that  an  accountant 
be  named  to- exanjine  his  Recounts  as  provisional  liqui- 
dator, and  rfeport  without  delay,  and  that  thereuponhis 
remuneration  he  fixed  and  he'  be  discharg^ed.  By  ^er  ^ 
of  Mr.  Justice  JettC  th?  present  respondent  was  appointed 
■to   make  the  examinatibn.      Plender  claimed   fj^i ^19 
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days'  services,  of  eight  Itonrs  each  day,  at  the  Irate  of  - 
three  and  a  half  guinea»](>eT  day,  making  fot  the  whole 
time  ^8,916.81.  Tlii^  respondent's  report  stated,  among 
other  things,  that  the  sum  of  $1,946.66,' already  drawn  by 
appellant,  wa^  largely  in  exi^ess  of.  the  sum  to  which  he  > 
was  fairly  entitled.  Evidence' was  adduced,  and  the 
judgment  now  appealed  ffom  was  rendered  by  Mr. 
Justice  Q-ill,  in  the  following  ternas:— '^' 

"  The  Court,  having  heard  the  witnesses  in  open  court 
and  the  argument  of  counsel,  on  the  part  o^  the  petitioner 
and  of  the  liquidator  on  the  merits  of  the  petition  filed  _ 
by  the  said  William  Plender,  pYaying  that  his  remunera-. 
tion  for  having  acted  as  pfoyisional   liquidator  in  thi#> 
matter,  be  fixed,  and  that  his  ^aischarg^e  in,  that  behalf  be 
grated  to  him,  examined  the  proceedings'^and  document- 
ary proof  of  record,  and  on  the  whole  deliberated  :  ' 

"  Whereas,  by  a  judgment  rendered  by  this  Court  on 
the  20th  day  of  November,  1886,' William  Plender,  the 
petitioner,*  then  juSt  ,ouit  from  £lnglahd,.wa8'  appointed 
provisional  liquidator  to  the  above'  named  Life  Xssocie^ 
^OQ^  in  lieu  of  J'  B- JJ-  Chipman,  who„J^ad  resigned,  an^j, 
jhat  i^he  petiti^nerJKted  as  8uchi<ptd''j^ejj8^^ 
188'7,  when  WMam  f  itzgerald,'Elsq.,  of  ^tk^.Govenr-< 
ment  Insurance  Superintendent,  was  ^iijpo|ute||  li^ui- 
'dator ;      ->■■,■.'■  ^' ,   .': ^    ' 

"And  v^rhereas  the  said  #m.  Plender, ^||ili  furnished  a 
defailed  account  of  cash  recieived'«an^|^.pW  put  by  hinr, 
and  a  statement  of  Ids  operations,  in  his  said  quality,  to-*f 
gether  with  his  present '^)e^1li5iin,ifi led  on   the  ,19th  of 
"August,  1887,  that  «h  accountdn)^  )>e  naijged  to  examine 
his  said  accounyaand  that  oil  s^d  accountant's  repolt 
being  presented, 'Ms,  the  said  pe;titi(MierX  remnneration,  . 
be  fixed  ^and&is  dfscharge  be  gnyiitiid,  whereupon  pn  tW 
i^3rd  of  August,  188*7,  a  Judge  ii^  chambers  did  name  and 
appoint  the  said  William  Fitzgerald  to  e,;camiiie  the  sMd 
aqeounti^'and  to  report  on  them-  '  And  whereas  the  said  ^ 
"Wm.  f'itKgerald  has  presented  his  saidjr^rt  t,o°  jthis 
CourToii  the  l8th  day  , of  January  last;  Si  reply  to  wiiich 
was  filed  iy  the  iMdd  petitioner  on  the  Wth  qf  May  lasf, 
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and  on  the  same  day  a  replication  to  said  reply  was 
filed ;  '    .  . 

"  Considering  it  i^  showij  by  the  said  report  and  by  the  . 
extracts  thereto  annexed;,  and  the  docnra'ents   filed  of 
record,  that  the  said  Willfam  l>lender,  who  as  provisional 
liquidator  of  the  affairs  of  the  said  Associatioft  in  Cana*i, 
was  bound  to  Idolt  after  the  interests  of  tb^  Canadian 
policy  holders,  was  on  tho  contrary,  on  several  occasions 
actuated  by  motives  detrimental  to  said  interest^  a£d- 
favofable  to  other  parties,  he  receiving  instj-uctions  from 
one  Mr.  Dever  of  London,  England,  who  repi-esi^tted  the 
home    interests  in  ^e   Association,   and  whose  object' 
seems  to  have  bceslj^  tp"^&t  possession  of  the  Caiiadiau  ' 
assets  and  deposit  in  Oljjder  that  ihe^ome  policy  holdefs  , 
should  benefit  thereby  as  well  as  the  Canadians"!      '      -" 
"  Considering  the  said  WilliaCm  Plender  has  paid  out 
of  the  money  by  hi^i  received  in  his  said  ofiicial  capacity 
and  forming  part  of  tlif?  'assets  of  the  said  Asspciatiofa  in 
Canada,  large  amounts  which,  he  should  nol  have  paid, 
and  has  appropriated  to  himself  in  anticipation  on  hi? 
remuneration  a^j 'kmdunt  in  caSh,  exqeedi^g'^is  Wd 
remuneratibn  as  heremafter  fixed ;      ^        .  .        •  • 

"  Considering  that  iihe  services  which  the  said  William 
i^I^nder  has  rejjtder^d  and  the  work  he  has  don,o  benefi- 
cial^ t6  the  As8QCi|tion,  in  a  Canadian  point  of  vieW,  con- 
sisted mainl|?^;Sook-posting  and  book-keeping,  send4ag 
"notices  an4  ^w^e  correspondence >  and  collectidn,.  all  of 
whiol^'^n>Jghi-*ave  been  properly  attended  to  by  an  6r- 
dinary,competent  b6ok-keeper,  dnd  that  |17  a  day^  forming 
$l,5a3  for  the  210'  %y8  he*  has  been  so  employed,  is  *n 
ample  remunerationTor  his  said  services  ;  ;, 

"Poth  adopt,  and  confirm  the  ^aid  report,  and  declare, 
sfor  t:he  reason  above  referred  to  and  set  ou*  in  the  said 
report,  th*-  said  petitionfer  is  not  (entitled  t<^  his  fiischarge, 
and  doth  ix- the  remuneration  of  thjB^ -said  William 
3ea^ftr,  pft^iooftr,  as  provisional  liquidator  as  af^esaid, 
at  the  8§iid  sum  of  fj^683^ and  condemn  «»€>. said  W*iU^ 
lPl«Did^  to^y  «11  the^csiosti  laourted  ^tt^^i^ 
iekim  irfter  the  filing  of  tlietiaiil  *ep<tf*i>^^#Pf^»  ^^P*' 


'kf>'  -  v; 
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•  Nov.  19,  1888.]  *'  „■,'■".,  V     '        /' 

<!?aW9r,  for  appellant-: — ^^,     ^  .  J'^     ^«' 

The  judgment  fiz^d  the  appellant's  remuneration  at  |t- 
a  day,  when  the  evrJlSfice  of  record  shows  that  the  work 
done"  by  hitii  ^a^  worth  a  great^deal  more,  and  it  h9!8  re- 
fused him  His -dischargdniyitjiout  giving  him  an  oppor- 
tunitTviii'  h^'  was  in ; wroir,  of-  correcting  such  error  and 
placijS^  himself  Tijflft.    It  has  not  ordered  the  appellant 
to  return  any  snins  pf  money,  andr^et  the  report  of  the 
respibnd,^!  would  indicate  that  sums  of  money  are  repay- 
able by  the  appellant.  _  "^        ,' 
^/   It  is  urged  that  the  judgment  should  have  granted  the 
V  apiiellani  his  discharge,  and  have  fixed  his  remuneration 
°    at  the^tun^emdnded,  and  hYtd  any  sum  of  money  been 
payable  by  the  appellant,  the  judgment  sJ^onlH  have  or- 
delted  him  to,,pay  such  sum^to  respondent,  and  have  sus- 
«.  pe^ed    the  {bpellaiit's  dischargje  until ^e  had,  com- 
-pliedT  "with  sucfc  order.'  -               .            .  '^ 

^^.flfl//o»^  Q.C,  for  respondent: —  -    , 

"  Ari^to  the  remuneration  of  the  appellant^  the  respon- 
,  .d(g^ut  submits  that  the  amount  allowed  by  tHe  judgment 
complained  of,  namely,  It  per  day,  forming  a  total  o]f 
\  11,683,  is  ample  for  the  services  "Tendered.  The  evidence 
^ows  tKat  the  services  of  a  person*  compi^tent  to  perform 
theml  could  ha.ve  been  obtained  af  a  salaty  6f  1$1,000  per 
■annum,  or  f8  per  day,  while  tha- judgment  complained  of 
allows  the^appeUa^t- 41,633  for  a  period  of  ^bout  eight 
months,  f^l^he  "  •  - 
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lant  may  be  a  gentleman  ppsi^ssing 
great  ability  as^l^  accountant,  but  no  grefit  talent  or 
ability  was  reguired  in  the  emplc^mefrt  .whu^  he  under- 
took. '  He  ^Irepted  the  position  of  prov'inQiar  liquidator 
pf  his  own  fre6  will,  and  must  be  content*  with  fair  re- 
muneratiqn  for  the  services  rendered  by  him  to  the  Oana- 
dian  liquidation.  He  cAm«  to  Canjodd'^  t^e  represdbta* 
tiv«,  and  in  the  interest  of  Mr.  DeWr,  aoi^  acce]^^d' the  ( 
offie*  of  jwovincial  liquidator  m|he  int<»r68t'o/th$tgenife- ; 
nia^.     It  wae  not  necessary  for  ile  Gans^alcikaiida^qn 
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to  send  no  England  for  a  liquidator.     Finding  tha^h*^ 
could  no  longer  adyance  the  interest  of  Mr.  Dever.bt^tfb- 
taining  a  release  o^  the  Canadian  assets,  and  remitting  ./ 
•  them  to  England,  the  appellant  desired  to  be  relieved  of 
^  his  office^  and  to  return  to  hts  home  in  England.    He  can- 
not justly  expect  to  be  paid  out  of  the  Canadian  assets     - 
of  tbe  Association  for  services  rend^^  to  the  English 
liquidator,  nor  is  it  just^hat  he  shottld  be  allowed  credit 
-iormafliefe  expended  out  of  the  CaUadiau  aajets  for  ex- 
r  penses  incurred  in  the  interest  of  Mt.»  Deve|?t^e  E^hsh     i 
liquidator,  and  against  the  interest  of  the^Cana^an  liqui- 
dation. J'  .      . 
In  addition  to  fixing  the  remundlr^tionof  the  appellant, 
»  and  refusing  his  application  for  his  discharge,  the  effect 
.  of  the  judgment  is  to  declare  that  the  appellant  had  over- 
paid himself  on  account  for  remuneratiofi  for  his  services, 
the  sum  of  i|413.65,  and  had  improperly  expended  the 
snm  of  Jl,t49.15  out  of  the  funds  of  the  Association, 
which"  two  sums,  amounting  together  to  the  sum  of 
12,162.80,  hp  is  bound  as  an  undischarged  officer  of  the 
Court  to  pay  over  to  the  liquidator. 

DoBioN,  Gh.  J :— \        *'  iir    . 

The  appellant,  Tlender,  was  appointed  liquidator  of. 
the  Company  in  the  place  of  Chipman.  Subsequently  he  ' 
"  wa8  8uper8eded,and>the~re8pondent,  Fitzgerald,  was  ap- 
pointed. Plender  made  a  claim  of  three  and  a^  ha^ 
.ruiheas  a  day  for  his  services,  and  the  Court  below,  by^^ 
the  judwBient  appealed  from,  taxed  his  remuneration  at , 
*7  per  dayt  Hender  had  kept  more  out  of  the  funds  re- 
ceived than  t^Court  allowed  him,  and  the  judge,  hold- 
ing that  he  was  indebted  to  fhe  estate,  declined-  to  dis- 
charge him  l»lenderha8  jq^pealed.  ^'"-ja  .  d 
The  first  question  is,  whether  |7  a  day  was  a  s^cient 
■  'remuneration.  We  are  of  opinion  that  it  was^  It  is  true 
that  other  accountants  come  up  and  say  th4$15  or  f  ^U  a 
day  would  not  be  too  much;  but  wa  think,  taking  into 
consideration  the  nature  of  the  services  performed,  that 
the  amuiiut  allowed  wnw  Ai  ndequfttf  rBmnnwation. 
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Thtj  other  objection  raised.  bV  t|ie  appellant  is  that  the 
Judgment  should  merely  have  8i^peuded|||^  appellant's 
^discharge  until  he  should  pay  over  a  sum  fixed  by  tha  ™'«»«'"'' " 
judgment.  It  appears  that  the.  Court  below,  upon  the 
evidence  of  record,  could  not  say  exactly  how  much  he 
was  t<^  pay  before  he  should  be  discharged.  We  cannot 
say.  either ;  therefore  it  is  not  possible  to  give  any  other 
judgment  than  that  which  has  been  rendered  by  the 
Court  below,  and  it  is  confirmed  purely  lind  simply^ 

Judgment  confimued.  -. 
0arter  ^  QoUistein,  attorneys  for  appellant.    ^> 
HtUton  Sf  McLennan,  attorneys  fM*  respondent'   T  .       '^ 
(j.  K.)       /^  '  ■." 


Janmiflry  l!?a889' 
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Coram  DoRtON,  Ch.  J.,  TessiJ;»,  CrosSj.  Boasis, 

DohkIity,  J3.  '  ' 

JOSEPH  I*^  CARLE, 
\^/^  '      *    .    Xptifendant  m  Qmtt  below), 

;■  '.  ;■'■  v/;;    ■■":■■•«    AND       ' 

V  GEORoiw  PARENT, 

'  --    ,  ,  :.   {Batntig^  m  Court  below), 

'.':-,.^J^^'-'.  ■'.''::■, :^::.;'^t'     ..      •' "  RESPONDENT, 

-■■■-"'  ..,■•.•'  It 

Sale — Agenlr-^C^nttm  meruU^CommiUion. 


m 


Th^  apilieUant  ohwged  the  MiipHABt  with  the  sate  m  his  behftlf  «f  o0r> 
Mdh  nal  property,,  and  it  mo  s|{ceed  that  he  abiMki  bav»  t^ne^ 
'    months  to  efibot  a  sale.    iL  few  days  bafora  the  expiratioa  of  the 
"three  months  the  appellant  ezchi^iged  the  proiwrty  for  another,, 
owned  hy  his  brotbM-  iD%w,  raoe^ng.  $4,200  to  boot,  and  the  brattwi- 
^  in^aw.  sold  the  same  jwnpwty  foF$10,700. 
Hkld:  — I.  That  the  property  having  been  alienated  by  the  iq^lant 
befoire  the  expiration  of  the  three  months,  the  respondent  was  entitled 
to  the  usual  commissimi  of  2^  per  cent  on  the  vabie  oirtauwd, 
although  it  did  not  anwar  that  he  had  done  anything  to  fadlilalB 
th»  disposal  of  the  property.  .;: 


^ 


m 


m-' 


ftl 


i; 


'■^^f■' 


■♦■;.«' 


:«. 


|NW. 

I'ltrviit. 


452 


.MO!ITRBA.Ti  LAW  RRPORTg, 


That  tlie  uxcliuiige  being  itn  alienation  u<|uivalent  to  gale,  the  reepoii- 
dent  waM  entitled  to  liia  (H>iuiuiiiHi(>n  upoA  the  whole  value,  flO,70(), 
and  not  merely  upon  the  $4,21*0  roc«ive<l  to  boot. 
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Appeal  from  n  judgment  of  the  Superior  Court,  Mon- 
treal (Jktt£,  J.),  June  27,  1887,  raaintaininu  the  respon- 
dent's action.  '  '^    X-'  v|       ^ 

The  judgment  of  the  Court  belo\v  was  flsibllowrif— 
■  ..  "La  Cour,  etc »y  •■:,';,  -;:   Xji;: 'i, 

'•  Atteudu  que  le  dem^n^eiSr,"  agent  dMmmeublw,  He 
pourvoit  contra  le  d6fentteuf,p6ur  lui  rtclamer  une  sohlrae 
de  #267.r>0,  commission  ou  tanx  de  2J  pour  cent  sur  fc^^e 
de  110,700,  prix  de/^ente  de  certains  imineable8,<|ttfi  W*. 
d6fendenr,  en  octohfe  1883,  avait  chargfe  le  dfemandeitifde/  ' 
vendre,  dans  un  d^ai  que  le  deraandeur  alUgue  avoir  iStfe 
fix6  a  six  mois,  et  que  le  dit  d6fendeur  a  n6anmoiu8  yen- 
du8  lui-m6me  le  23  jkavier  1884,  avant  Te^pir^tiou  du 
d6lai  accordfe  au  demaiwleux,  ee  qui,  aux  term^s  dn  mar- 
ch6  arrfet6  entre  4es  parties,  donne  droit  a^  demandeur 
d'exiger  sa  dite  commisBion  ;  '  » 

,  "Attendu  que  le  defendear  c««teste  cette  detiiandis^ 
disatit  en  substantie  :  <|u«  le  d<elai  hxfe  pour  la  v6ttte  n'6- 
tait  que  de  trois  mois  an  lieu  de  sil,  et  ce  4  compter  du  !► 
octobre  1888,  et  qu'fk  la  fin  'de.janvief  1884,"  voyant  w 
delai  expire,  aans '  que  le  demandeur  eiiit  rieu  fait,  il  a 
echange  ses  immeubles^aiVer  son  beau-pere  Laforce,  rece- 
vant,  lui  dfefendeur,  $4,205  comme  soulte,  et  Laforce  ven- 
dant  ensuite  a  Larphevfeque  pour  §10,700,  et  ce  n'eat  que 
pour  eviter  la>mu|tiplictrt  de«  mcim  quele  conirat  a  6te 
consenti  direotement  p»r  le  dej^ndeur  a  Tacqufireur  ;     v 

^'.Atteudu  Jl-O'il  est  fetabli  e^^  preuve,  par  I'aveu  du  dcr 
lAiandeur,  qu«  1«  d6l»ij)0ur  effectuer  la  vente  4tait  de  trois 
mois  et  non  de  six  ;  mWfe  qu'il  e?t  en  outre  prouv6  par  le 
46moin  QarW,  fret^dn  dfcfendeur,  et^qui  c^  dernier%vait 
.ie^ii^  insttuctioo'de  voir  le  demandeur  pour  lui  et  de  h 
;Je!^|t^gef.  de  la  di*fr'vefnte,  que  le^dit  demandeur  lui  a  for- 
IsMement  d^ar^  qu'il  n'accepterait  ce  mandat^  qu^  pr 
v^h  kHtl:e"d^  d6fendeur  lm-irt6m« ;  q»e  cette  lettre  a  6tt-, 
*^      .      en  efi^C>nVbyie'^au  demandeur  par  le  d^fendeuir,  le  27 
>^  i    '^ '/oct^aire,  1888,  et  que  nonobstant  lentrevue  que  le  dit  t6- 


,)1-  H  «  ■  »   - 


moin  avait  eue  aVR<:  le  dumaudeuri  le  m  oictobre,  Itt^con* 
kat  d6  maiidat  intervenn  entrei«i»partie«  'n'tt  par  Ruito 
de  oettu  condition  inipoHfe^'  par  1«  domand«ur,  6t6  oom-^ 
pl6t6  qu'A  (compter  de  tiette  dat«),  27  o<itobw,  et  que  le 
d6lai  pour  I'ex^unter  cuniptait  n^n^HHaimneut  du  ra6m» 
jour;  et  qu'en  consequence  la  vente  ett'ectuei^  par  le  d6'    ,- 
leudeur,  le  !98  Janvier  1888,  donne  droit  au  domandenr  de    ^ 
r6(;lamer  sa  commismon;      '  '     :  *.  J 

"  Attendu.  qu'il  est  en  outre  prouv^  par  Tacqu^i^nr 
Larchevftque  que  le  march<^  intervenu  entre  le  d6feudeur 
et  lui.6tait  oouplu  (tt'arrdt^  \n  moins  huit  jours  avant  la 
date  du  coutrat,  qui  est  du'28  Janvier  1884,  <;e  qui,  mSme 
m  taisaiit  remonter  le  mandat  au-  18  octobre,  Muivant  lu 
pretention  du  d6fendeur,  soumeitrait, encore  la  vente  i^  la 
commission  du  demandeur  ;    ,  ^ 

'Attendu  que  rechange  all^gu^  par  le  defen'dei^r  cQtt#* 
tifu^,  au  point  de  vue  des  relations  des  parties  en  cause,  -' 
\  une  alienation  eqniyaleiite  k  vente,  et  just^ii^  consequem- 
ident  la  demande ;     <:        i   V         ,  '\;  • 

"  Renvoie  I'exception  etia  defense''  dW '  defendettr,  et  le 

udamne  a  payer  au  demlEndetir  la  dite  son^ede  $267.50 
rant,  avec  interdt  d\i  12  nSai.  1884,  ddlwS|^  Taasigna- 
i,  et  les  depens  df straits,  etc"     .  \    '^1    T" 
fov.  19,  I888j;         -        „.     .        *^  ;  / 

ltd,  for  appellant,  besides  referring  to  the  eyidence 
on'ihe  question  of  fact,  as  to  whether  the  three  months 
had  expired  before  the  alienation  of  the  p;coperty,  further 
submitted  :— •  ,  ^ .,.-.■..:..■         :;•./:  •:'  .-■- .  ::v;,  :-'  .*  "      ,  '^X-  ,  ^.:'.. 

finfin^  si  la  Cour  est  d'opinion,  que  la  donvention  eert 
proav6e,  si  elle  en  fixe  la  date  au  27  octobre,  reste  la  ques- 
tion du  (fuamtum  meruit.  Combien  valent  les  services  du 
demandeur.  dans  cette  occasion  ?  **"   H?^ ,'       '  •     • 

II  a  pubii6  dans  un  ^nmal  une  annonce  que  persoitue  " 
n'a  lue.     II  n'a  placarde  qu'apres  lia  vente  a  Larcheveque. 
Oelu|-ci  declare  que  lea  maisons  etaient  placard^s  depuis 
an  ak  ou  deux  par  Tappelant  lui-meme,  et  qtie  depuis  ri^    ■ 
^n  ilietait  ennegoc^ions  aveclui-iJUkMu  conuaissance 
de  ringtoence  de  M.  Parent  qu'apr^9Ke  enregistre. 

Ogmbjen  peuvent  valoir  le§  servicJWte^lC.  Paremt? 
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11  A-ftroitifA  parden  agents  dMmmeiihl««  qtie  cew  mc 
H^eurs  out  6t«bli  un  tarif  entre  oux,  2|  p.  c,  ce  qui  fait 
1207.50  poar  avoir  pabU6  uqv  aunono.o  qai  a  dt^  oaikifT 
|4  A  #6.    O'est  un  m^^tier  qui  paiorsit  mlenx  lua  aKeuts 
que  leH  propriC'tairea.     Supposunt  qu'u  ce  priz  t\it  raiaon- 
uablc,  ce  iie  suruit  tot^jours  qu'A  la  condition  do  sorvicitN 
r6elB  que  M.  Parent  u'a  paH  renduH.     II  n'a  pas  trouv6  uii 
seul  acqu^reiir,  n'a  lait  aucune  d-marche,  n'a  pas  m6m«' 
placard^  ;  il  n'a  pas  pris  hi  peine  de  ripondre  k  la  lettre 
d«  I'appelant,  ni  de  I'informer  qu'il  consentiraifA  reoevoir 
2J  p.  <;.  de  eominissiou  dans  le  cas  ou  la  propri^t6  serait 
vendue  par  Tun  ou  par  Taiitre  dans  Tespac^t  detrois  mbis. 
Si  la  lettredu  18  octobrefitaitprodt^ite,  on  y  trouveraitpeut- 
6tre  que  I'appelant  y  mettait  des  conditions  auz  preten- 
tions d©  M.  Parent  et  im^  M.  Parent  ne  voulait  pas  accepter. 
Qu^i  qu'il  en  soit,  cette  commisHion  de  2|  ne  devrait 
&(^  charger  sur  $10,700  mais  sur  $4,200;  car  la  tran- 
fbn  telle  que  pronv6e  par  le  t6moignage  de  ,M.  Lar- 
ftque^jde  I'appelant,  et  par  I'acte  produit,  d6montr» 
I'appelant  a  6chang6  de  propri6t6  avec  M.  Lafoice, 
^yennant  un  retbur  de  |4,200,  et  que  M.  Laforce  v«»n- 
ait  tk  M.  LarchevAque  les  propri6t68  revues  en  change, 
/moyennant  $10,700,  somme  que  celui-cj  projmit  de  payer 
k  M.  Laforce  lui-m6me. 

La  commission  due  par  I'appelant  ne  serait  done  que 
sur  |l|200,  savoir,  |106,  ce  qui  est  encore  beaucoup  plus 
que  I'intimfe  n'a  le  droit  de  recevoir.  . 

•  ,  il.  Doribn,  fo^^he  respondeat. 

DoHBRTY,  J.  (for  the  Court)  :— 

Thp  Court  finds  that  thp^term  agreed  on  was  three 
months,  and  that  Carle  disposed  of  th©  property  befor^ 
theexpiration  of  that  time.  The  contract„haa  been  proved 
to  the  satisfaction  of  the  Court,  and  although  it  is  pro- 
bably a  hard  case  for  the  appellant  we  are  bound  to  give 
effect  to  the  agreement  betw^n  the  parties.        ' 

-_^  JudgQient  confirmed, 

Pagnuelo,  Tailkfn,  Bonin  sf^fouiit,  for  appellant. 

Oeaffrion,  Dorum,  Lafleur  Sf  Binfitt,  for  respondent. 
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AND. 

DiiJIEL  C.  LINSI.KY^ 

(Defendant  in  Court  below) f    ,. 
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Cottn^AnpMU  oH  ffuettion  of^-lHdir-^iUeovvtjf  qfpeft^ntof-   j, 
^  .  •    amount,  smd for.    '         '        >    '- 
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IImld-.— l/Aii  uppoil  will  be  ^ptertalrifld  on  a  queiitlon  of  eltm\»  ^her» 
.       the  prnxi  below,  in  adJtiaicaUnH!  on  the  taiUi,  pro«eeO*d"u|)on  A 
^        wrohg  principle.  (See  Provst  A  tfieliohon,  anti,  p.  161  )^    ■> 
2.  Whfcre  the  plaintiff  sued  for  *774  and'  the  defendant  teadend  if^, 
^t  without  cfiHtJ,  and.tlie  temWr  waa  held  •ufflolent  aa.to  princlptl,^ 
Wthe  plidnUffpro(»ede<l  Wlthjhe  ault  for  the  whote  amount,  the 
plaintiff  lihould  bp  condemned  to  pay  •UooaU  aKter  ttlto'g  ple»,l»clad- 
'     ing  coeta  of  rtiflt^V*'.  „  *  »  v 

I.  A  jndgment^whkjh  condemnfttlm  plalnUff  who  aqcceedli  tor  p»rt  of  the 
'  amount  Bupd  for,  to  pay  the  defendant  coujaof  «*nte«t»lton  aa  of 
an  action  for  a  sum  repreienUpg  the  dlfrereBfle  b«twii(Bn  the  amount 
sued  for  and  tlm  apiount  ?ecovered»  l«i"  emmepuH  In  Vihdple,  and 
%uch  an  adjudication  as  to  coeUi  Ih  not  wlthkirthrdiscretion  allowed 
the<JodrtbyArt,478,C.G  P.       ^        ,   "       :     ,/    .  "     *:  ;; 

Appeal  from  a  judgn^en^  of  the  Court  of  Review  (Tob» 
EAKCE,-  ep.L,  Mathibu,  JJ),  Sjpt.  21,  1886,  in  the  fol- 
lowing tenns : —  ..., 
^^•La  Com,  etc..„, 


»--La  tJOTiT,  eic..„.  •, ,» . /,  .','/,       .  \     'i-  ■ 

'Ati^ndn  que  le  a^maudeur  a  r§clam^  du  dfefendeiir 
-  par  son  action  la  somrae  de  |774.'79 ;  que  le  diferfdeur  a  » 
reconnu  lui  d«voir  la  somme  d^"  I884.8&  quil  a  dfeposfe^ 
•  avec  son  plajdoyer,  et  que,  par  son  jugement  en  date  du 
80d6cembre  dernier,  la  0«»»r  Supftrieuxe  a  maintenu  les 
pffVes  du  djfefefideu^  quant  au  calpital,  et  a  Tenvoy6  Taction 
da  demahdeur 'quant  au  surplus  db  1884.86,  mais  a  con- 
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damn6  le  ddfendetir  -jk  payer  les  fVais  de  Taction,  moins 
lea  frais  d'enqudte  ; 

"  Attendn  que  le  d^fendear  a  inscrit  en  revision  et  il 
demande  que  les  frais  ue  Hoient  pas  mis  h.  sa  charge,  mais 
soient  mis  i^  la  charge  da  demandeur  vn  que  Taction  dn 
demandeur  a,  de  fait,  6t6  renvoy6e  pour  la  somme  de 
|440,  et  que  la  Conr  a  mainteuu  la  pr^tenkkm  di}  d^fen- 
deuT  qa'il  ne  deyait  que  la  somme  par  lui  offerte ; 

"  Atteiidu  qu'il  est  prouvd  que  lorsque  le  demandi^nr  a 
fait  la  demande  an  d^fendeur  de  ce  que  ce  dernier  lui 
devait,;,  il  lui  a  toujours  demands,  avant  Tinstitution  4e 
cette  Action,  la  somme  de  $774.79  ; 

"Attendn  que  le  d^fendeur, tout  en  refusant,  comme  il 
avalt  le  droit  do  le  faire,  de  payer  la  dite  somme  de 
1774.79  qu'il  ne  devait  pas.-n'a  pas  offert  celle  de  |i384;86 
qu'il  deyait ;  mais  qu'au  coritraire,  Tagent  du  d^fendeur 
ivait  promis  d'all^r  payer  an  domicile  du  demandeur 
une  somme  de  $200  a-coinpte  de  la  balance  que  le  d6fen*^ 
dear  reconnaissait  devoir,  ce  qu'il  n'a  pas  fait  dans  le 
d§lai  con  Venn,  avant  Tinstitution  de  Taction  ; 

"  Gonsid6rant  que  les  offresi  du  d6fendeur  n'Staient  pas 
suffisantes,  vu  qu'elles  n-avaient  pas  6t6  faites  valable* 
ment  avant  Tinstitution  de  Taction,  et  qu'elles  n'6taient 
^fiilli'^Micompagndes,  lors  du  d^pot  avec  son  plaidoyer,  du 
montant  des  frais  encourus  par  le  demandeur,  jasqu'd  la 
production  du  dit  plaidoyer  ; 

"  Gonsid^rant  que,  sous  ces  circonstances,  il  est  juste 
que  le  d^fendeur  soit  condamn§  k  payer  les  frais  du  de- 
mandeur, cQmme  dans  une  action  contest^e  de  la  somme 
de  $884.86; 

"Mais  consid§rant  que  Taction  du  demandeur,  snr  la 

contestation  dn  d6fendeur,  a  6tfe  renvoy6^  pour  la  somme 

de  $440,  et  qn'il  est  juste  que  le  demandeur  paie  au  d6- 

.  fendeuT  les  frais  de  contestation  comme  dans  une  action 

conte8t6e  pour  ce  montant ; 

"Gonsiddrant  que  pour  ces  raisons,  il  y  a  lieu  4e  niO' 
difier  le  jugement  dn  dit  31  d6cembre  dernier ; 

"A  confirm^  et  confirme  le  dit  jugement  quant  k  la 
condanmatioD   principale,  mais    Ta   xkrmk    qaai|t   aux 
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frais,  et  k  cet  6ga.rd  a  condaqpittS  et  concnmne  le  difen- 
denr  k  payer  an  demandeur  l&fy  frais  d'ane  actioQ  con- 
testto  de  1884.35,  sans  frais  d'etiqndte,  lesquels  d^pens 
Bont  accord^s  par  distraction  a  MM.  i^bfdoux  &  Fortin, 
ayocats  du  demandear>  et  a  condanpn^  et  condamne  le  dit 
demandeur  k  payer  aQ  dit  d^fendepr  le8  frais  de  conies* 
tation  comme  dans  une  action  de  ^440,  y  compris  tons 
les  frais  d'enquMe,  lesquels  d6pens  sont  accbrd^s  par  dis- 
traction k  MM.  Duhamel,  Rainville\&  Mar</eau,  avocats 
dn  d6fendeur ;  et  a  condanin6  et  condamnele  dit  deman- 
deur k  payer  les  frais  de  revision,  tesquels  sont  aussi 
.accordds  par  distraction  aux  dits  maitr^s  Duhamel^  Raiu- 
ville  &  Marceau."       ^  °  ^i     ^ 

Jan.  16,1888.] 

•Forttff,  for  the  appellant : — 

Bien  qn'il  ne  s'agisse  en  cette  c^use  que  d'une  question 
de  frais,  et  que  cette  Oour  ait  d6jli  jug6  qu'elle  ne  croyait 
pas  devoir,  interyenir  dans  des  questions  de  ce  genre, 
nous  croyons  cepe|ulant  que  le  jugement  d  quo,  commet 
une  injustice  si  grande  et  si  6yidente  k  regard  de  I'ap- 
pelant,  qiHelle  ne  lui  refusera  pas  la  justice  qu'il  se  croit 
en  droit  d'attendre  du  plus  haut  tribunal  de  cette  pro- 
vmce.   ■  .  .^^^  ..■<■    ■  I  .-■■■' 

Yoild,  en  effet,  iin  jugement  par  lequel,  en  prenaut 
pour  yrais  tous  les  faits  qu'il  mentionne  et  sur  lesquels  il 
est  appuyd,  I'appelant  est  condamn6  ^  tons  les  frais  de  la 
Cour  de  B6yi8ion^|102.00~ponr  une  bagatelle  de  #10 
de  difference  dans  la  condamnation  aux  dgpens  prononc^s 
par  le  tribunal  de  premiere  instance  !•  « 

On  dit  an  juge  qui  a  entendu  la  cause  a  I'enqudte  et 
m6rite  et  I'a  jugee  en  premier  lieu :  Yous  ayez  err^  jdans 
Texeroioe  de  yotre  discretion  ;  yous  anriez  du  cjondi^g^er 
Tappelant, — qui  a  d6jd  |15(Kde  frais  k  8upportei^y)aye^ 
node/plus:  notis  reuyersons  yotre  jugement Iumit  ces 
110  et  condamnons  Tappelant  k  tpus  les  frais  de  r^yision ! 

Si  jamais  la  justesse  de  la  maxime :  Summumjus,  sumtna 
injuria,  a  pu  dire  mise  cm  donte  ce  jugement  en  ^  la  dd- 
monstration  la  plus  frappante !    Et  oela,  encore  une  fois, 
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eii   prenaut  pour  fidtiais  que  le   premi«r  jngemeiit  est 
^•^^^•y   Qtxounk  pro  tanto;  ce  que  nous  u'admottons  pa8,  au  coh-' 

Dans  une  cfwe  de  Df////  <S-  Qiivrier,  4  Leg.  News,  p.  82, 
cette  Oour  a  renversd  uu  jug^nent  de  la  Oour  de  revision 
parce  que  oe  tribunal  avait  cKang6  le  premier  jugement 
pour  une  difference  de  $8.98  en^pital,  et  condamn6  I'ap- 
pelant  aux  frais  de. la  Oour  de  Revision. 

Nous-  croyons  que  la  pr^seute  ckuse  est  encore,  plus 
favorable  ai  Tapp^lant  que  ne  I'^tait  c^e  de  Daly  ^  Ch6- 
vrier.  .  ^ 

Duhamel,  Q.  C,  for  the  respondent.  \ 

\  /  .- 

judgment  of  the  Court  of  appeal  is  as^folloSvs  : — 

"  The  Couir{,  etc 

"Whereas  the  plaintiff  in  this  spit,  now  appellant, 
brought  his  action  for  the  sum -of  11774. 79,  and  whereas 
he  was  well  aware,  as  established  by  the  pVoof  in  this 
cause,  that  the  defendant  was  not  indebted  to  him  in  any 
further  and  ^jeafer  sum  than  $334.36,  and  whereas  the 
said  defendant  met  the  said  ^mantle  by  an  afl^r;nauVe  plea, 
whereby  he  admitted  bis  sail  indebtedness  to  the  s 
extent  of  $334.85,  and  brought  said  amount  ipto 
and  tendered  the  same  to  the  said  plaintiff  for  acceptance, 
and  whereas  the  said  plaintiff  refused  to  accept  the  sitme, 
and  contested  th^  correctness  of  said  defendant's  saii^  plea 
and  tender,  and  whereas  tl^^e  said  defe|ida]]^  was  forced 
in  consequence  of  said  refusal,  to  enter  into^tedious  and 
^ieipe^sive  contestation  with  the  said  plaintiff,  in  order  to 
show^that  the  said  plaintiff  wks  endeavoring  to  coUeot 
from  ^im  the  price  of  certain  merchandise  which  |iad  not 
been  Ordered  by  him,  but  ordered  by  another  person,  to 
wit,  ote  Mack,  and  aMough  destined  for  the  enterprise 
which ;  the  said  defendant  had  contracted  to  construct, 
and  that  he,  the  said  defendant,  had  paid  the  said  Mack 
for  the  same  ;  and  whereas  in  so  doing  the  said  plaintiff 
acted  unjustly  and  illegally  towards  the  said  defendant, 
and  wHei;^  in  consequence  thereof  he,  the  said  plaintiff, 
should 'bear  all  the  costs  of|the  en47«^,(a8  well  as, the 
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costs  of  jlhe  said  defendant  incurred  after  the  filing  of  his 
said  ple&  and  the  makipg  of  his  said  tender ; 

"  An«i  considering  that  although  there  was  error  in  the 
judgment  of  the  Court  below,  which  condemned  the  said 

•  defen4ant  to  all  the  costs  of  said  contestation  (except  those 
of  the  emiueie),  yet  that  the  said  defendant  was  not  alto- 
gether blameless,  inasmuch  as  with  his  said  plea  ^  and 
tender  he  should  also  have  tt'ndertid  to  the  said  plaintiff 
his  costs  up  to  the  date  of  filing  said  plea,  but  inasmuch 
as  the  said  defendant  had  some  reason  to  believe  that  the 

,;  sai^  plaintiff  had  granted  him  a  delay  extending  beyond 
the  date  whereon  t^ie  writ  of  summons  issued  in  this 
cause,  was  served  upon  him,  for  the  payment  6f  his  said 
indebtedness,  and  sliould  not  have  taken  the  said  judg- 
ment to  the  said  Court  of  Review  for  the  small  difference 
which  existed  between  his  just  claim  and  those  defined 

«  »  -  ■ 

by  said  judgment ;  . 

"  And  considering  that  by  the  judgment  of  the  Court 
of  Be  view  it  is  adjudged  that  the  defendant  pay  to  the 
plaintiff  the  costs  of  a  contested  acHon  for  |884.35  'With- 
ont-the  costs  of  the  enqu^te,  of  which  costs  distraction  is 
'granted  in  favor  of  the  plaintiff's  attorneys,  Messrs. 
Btibidoux  &  Fortin,  and  that  it  is  thereby  further  ad- 

'  judged  that  the  said  plaintiff  should  pay  |a  the  said  de- 
fendant the  costs  of  contiestation  as  of  an^  action  for  |440, 
including  the  costs  of  enqtMe  in  this  |uit,  of  all  which 
costs  distraction  is  granted  to  Messrs.  Duhamel,  Rain- 
ville  &;  Marceau,  attorneys  for  the  said  defendants  ; 

"  Ajid  considering  moreover  .that 'the  said  appellant 
(plaintiff)  is  further  condemned  to  pay  his  costs  of  the 
Cp^  of  Revision,  of  which  .distraction  is  granted  to 
Messrs.  Duhamel,  Rainville  &  Maicean  aforesaid ; 

*^     "  And  considering  that  in  said  judgment  there  is  great 

ambiguity  of  expression  and  uncertainty  as  to  its  full 

scope  and  meaning,  as  well  as  error  ;  i 

"  And  considering  that  in  the  judgment  of  the  Superior 

€duTt  made  and  rendered  by  the  hon.  Mr.  Justice  Tas- 

"     chereau  oil  the  Slst  of  December,  1885,  there  is  also  error, 
doth  cancel,  annul  and  set  aside  the  same  ;     ' 
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"And  this  Court  proceeding  to  render  the  judgment 
which  the  Court  below,  to  wit,  the  Sujx^rior  Court  sit- 
ting in  Review  at  Montreal,  on  the  2tth  of  September, 
1886,  should  have  rendered,  doth  de<!lare  that  the  tender 
of  #884.86,  made  by  the  defendant  with  his  said  plea, 
good  and  sufficient  as  regards  the  amount  of  principal 
debt,  and  the  defendant  is  adjudged  and  condemned  to 
pay  the  same  to  the  said  plaintiff,  with  costs  up  to  and 
including  the  filing  of  his  the  said  defendant's  plea;  and 
doth  condemn  the  said  plaintiff  to  pay  to  the  sai^efeu- 
dant  costs,  including  the  costs  of  enquSte  and  costs  inci- 
dental thereto,  from  and  after  the  filing  of  hi8,.said  de- 
fendant's, said  plea  to  fi^al  judgment,  a|^  distratition  is 
hereby  granted  of  said  feosts  adjudged  ^n^favor  of  said 
plaintiff  to  Messrs.  Robid^ux  &  Fortin,  and  distraction  is 
hereby  also  granted  of  s4d  costs  adjud^6d  in  favor  of 
said  defendant  to  Messrs.  ]|uhamel,  Rai^llle  &.Marceau. 

"And  as  respects  the  coie^s  in  the  Coi^t  ofUte vision  it 
is  adjudged  that  ei«h  party  shall  pay  his  pW^n  costs,  and 
as  respects  this  appeal  thfe  same  is  hereby  maintained 
with  costs  against  the  said  respondent." 

^   ■         Judgment  reversed. 
Robidoux,  Fortin  8;  Rocher  for  appellant. 
Duhamel,  RninviUe  ^  Marceau  for  fespondent. 
.      (J.K.)  > 
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September  21,  188«.    "' 

Coram  DoRiON,  Gh.  J.,  Monk,  Tbssibr,  GBOtis,  Baby,  JJ. 

§  '  EUSfcBE  PAUZfc  Ks  QUAL.  ♦ 

{Plaifitiff' in  Court  below), 
,  .    '         •  AFPi|iULANT; 

ANi)*    *     :    ■  ■ 

1X)UIS  A, SBNfiCAiy  .  » 

{defendant  in  Court  below), 

Respondent.    '  . 

Ptedge—Art.  i9t5,  C.  Ctr^Agreemeiu  for  sale-^Not  aectpfexi 
until  after  insolvency^ff  promiasor— Debentures— Value. 

Hku»:— 1.  In.  order  to  >i8ve  the  penefU  of  Art  1976,  C.  C„— which  |iro- 
vides  that  "if  another  debt  ^  contracted  after  the  pledging  of  the 
,"  thing  and  become  due  before  that  for  which  the  pledge  was  given. 
"  the  creditor  ia  not  obliged  to  reatore  the  thing  until  both  debts  are 
"  paid,"— the  creditor  must  plead  this  defence  specially. 
1'.  Heversl  persons  having  clainiH  agunst  a  railway  company,  executed  an 
.    agreement  to  deliver  td  one  G.  the  debentures  of  the  companyjield 
by  them,  on  payment  of  the  respective  amount!)  shown  oppositeTheir 
respertive  names.    It  was  proved  tliat  this  agreement  was  executed 
at  G.'s  re<|ne8t,  but  it  was  not  accepted  nor  acted  upon  by  G.  until 
after  the  insolvency  and  deaUi  of  P.,  oDl^  of  the  signatories ;  luld,  that 
an  acceptance  of  the  agreement  by  G.  and  a  transfer  oflus  rights 
thereunder  to  a  third  peison,  after  the  insolvency  and  death  of  P., 
<-oald  not  bind  P.'s  estate- 
It.  Where  debentures  are  deposited  with  a  creditor  as  security  for  a  spe- 
citic  debt  due  to  liini  by  the  depositor,  and  the  debt  is  tendered  to 
the  creditor,  the  latter  is  obliged,  in  default  of  restoring  the  thing 
pledged,  hi  pay  the  value  of  the  debentures  at  the  time  tlie  restitu- 
tion is  demanded ;  and,  where  no  proof  is  made  to  the  contrary,  this 
will  be  assumed  to  be  their  nominal  or  par  value. 

AppKal  from  a  judgment  of  the -Court  of  Review,, 
Montreal,  which  reversed  a  judgment  of  the  Superior 
Court,  Montreal. 

The  judgment  of  the  Superior  Court,  (Papineau,  J.),,^ 
July  9,  1884,  was  in  the  following  terms :—  ^- 

"  La  Cour,  etc..^:;.."  ^-  f 

"  Considdrant  que  le  demandeur  es-qualit6  de  cnrateur 
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H  la  (iuccei|isiou  de  tea  Jobn  Htmry  Pa&prman,  dki&dd  le 
11  de  novttmbre  1880,  rficlame  du  d6fendeur  64  d6beutu- 
res  de  la  opmpagnie  da  ohemin  de  fer  des  Laurentidus,  de 
1600  ohaqjiie,  qui  ont  6t6  d^posdes  le  31  do  Janvier  1880, 
entre  les  inains  da  d^fendeur  pour  uuret6  collatdrale  da 
pai«ment  jde  doux  billets  consentis  toar  le  dit  feu  J<£n 
Henry  Piingnian  au  d6fendeur,  ruu|d<)  $1000,  payable 
dai)8  dix  Wois  de  la  dite  date,  et  I'atitre  aussi  de  $1000, 
"  payable  dans  douze  inois  do  cette  date  ; 

'V  Consjd^rant  que  le  demandeur  a  proav6  les  allega- 
tions deisa  domando  et  plus  particulidremeut  que  le  6 
d'avril  1882,  anterieurement  k  la  prfcsente  action,  il  a  of- 
fert  au  defendeur  le-raontant  en  capital  des  dits  billets  et 
le*  int6]p^  alors  6chus  sar  iceux,  formant  en  tout  la  som- 
me  de  |2,162,  afin  de  se  faire  remettre  les  dits  billets  et 
les  dite|  debentures,  et  qije  led6fendeur  a  refas^  et  refuse 
encore  de  les  lui  rumettrt^  ; 

"  Gonsiderant  que  l^s  dites  offres  ont  6t6  renouvel^es 
par  le  demandeur  et  que  le  montant  en  a  6t6  consign^  en 
Oour  avec  sa  demande  ;  \ 

"  Gonsid6rant  que  le  d6fendeur  a  d'abord  plaide  qu'ij 
avait  acquis  toutes  les  dites  debentures  du  dit  feu  John 
Henr/Pangman  en  fechange  des  dits  deux  billets  qu'il 
avait  remis  &  ce  dernier  sans  avoir  retire  le  re9u  donn6 
par  lui  an  dit  Pangman  pour  les  dites  debentures,  et  que 
le  defendeur  n'a  aucunement  prbuv6  ce  dernier  plai- 
doyer  ; 

"  Consideranrt  que  le  defendeur  a'  plaide  par  d'autres 
exceptions  que  Pangman  s'etait  oblige,  le  18  de  sQptem- 
bre  18t8,  a  ceder  et  remettre  au  nomme  N.  H.  ^eene 
$24,000 des  dite^  debentures  pour  |1,400 ;  que  le  dit  Qreene 
avait  dument  accepte  cette  obligation  et  I'avait  ensnite . 
oedee  au  defendeur,  et  qtie  ce  dernier  6tant  oreancier  du 
4U  ^ohn  Henry  Pangman  et  de  sa  succession  au  montant 
det|i  jfli verses,  sommes  enamerees  d%nB  aes  defenses,  et  qn'il 
^tait  bien  fonde  k  les  ofirir  en  paiefif^  de  la  dite  somme  de 
11,400  pour  acquerir  les  dites  debenttires  au  montant  de 
124,000,  que  Greene  avait  le  droit  d'acquerir,  et  en  com- 
pensation, de  la  valeur  des  aatres  debentures  ; 
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*'  Oonsid^rant  que  le  d^fendenr  n'a  paM  pronv^,  1(«h  all^ 
gstionn  do  hch  4$xc«ptionH  et  d6f(m8e8  ; 

."  OouBid6raiit  Hp6cialoment  qa'il  n'a  paa  pr<)uv6  que  In 
dit  Greene  eut  accepts,  avant  la  mort  da  dit  feu  John 
Henry  Pangman,  I'obligation  qat^  ce  dernier  H'6tait  d6olar6 
pifdt  k  cMer  et  remettre  au  dit  Groeue  moyeunant  |1,400, 
Jea  $24,000  de  difc^eutiiruH  mentionn6cB  dans  r6<;rit  rouh 
seiiig  priv6  aU6gn£  par  lo  d6t'tmdeur  comme  6taut  dat6 
dn  18  de  septembre  1878,  ot  que  cette  a(x;eptation  no  ' 
poavait  Hre  utilenlent  faite  par  Greene,  ni  par  le  d6feu- 
d,|^,  apr^H  la  mort  du  dit  John  Henry  Pangman  ; 
"^  Coiraidfirant  que  cette  acceptation  ne  pouvait  pan  se 
iuire  validemeut,  non  plus,  apr^H  que  te  dit  Paugman  fut , 
devenu  notoirement  insolvable,  coij^me  il  I'itait  au  tempa 
de  son  d^ds,  k  lu  connuiBHanc^  du  ddfendeur  ;  ;  ' 

"  "  OonsidSrant  que  la  (;r6anco  du  demundeur  CB-qnaUt6 
pour  Bu  faire  remettre  les  dites  54  dSbentureB  donnSea  en 
gage  au  d6fendeur  ue  pent  pa8  6tre  compens^e  l6galement 
par  lea  pr6tendueB  cr^ances  du  d^fendeur  cdiitre  la  sucf^ 
cessioli  Pangman  et  que.  cette  Buccession  est  reside  pro*" 
pri6taire  du^gage  donu§  ;  -  -' 

"  ConsidSrant  que  le  d^fendeur  n'a  pas  prouv6  que  ces 
debentures  que  le  dit  Pangman  p'^tait  oblig6  de  c6der  et 
remettre  k  Greene  fussent  celles  que  Pangn^an  avait  don- 
n6e8  en  gage  au  defeijfdeur  ;        .^j--  *    '     '. 

"  OojQsid^rant  que^toutes  les  defenses  ^ddfendeur  sont 
mal  fondles  en  droit  at^^ssi  bion  qu'en  fair;, 

"  La  Cour'les  renvbie  avec  d^pens  eti^clare  bonnes  et 
valables  les  oi^i^s  et  la  consignation  faites  par  le  deman- 
deur  en  cette  instance  au  greffe  de  cette  Gour  et  styettes. 
k  la  condition  de  remise  par  le  d^fendeur,  au  demandeur 
des  dits  deux  billets  et  des  54  debentures  en  question; 
declare  le  demand.'enr  e's-qnalite  en  droit  d' avoir  la  remisi 
et  possession  des  dites  debentures  revendiquees ;  con- 
damne  le  defendeur  k  ren)ettre  an  demandeur  sous  quinze 
jours  de  la  date  des  presdntes  54  debentures  de  $500  cha- 
cune  de  la  compagnie  du  chemin  de  fer  des  Laurentides, 
ot,  k  d6faut  par  le  defendeur  de  ce,.<fairo,  dans  le  dit  delai, 
et  ce  delai  expire,  le  condamne  k  pa,yer  au  dema&deur  la 
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Horainodo  #27,000,  valeur  nominal^  et  prouv6e  dt«,  dite«  , 
d^bunturei,  et  ce,  afin  do  <,oiitraiiidre,  commo  1m  tribunal 
MD  a  le  pottvoir,  lu  difendeur  A  livrer  lea  aaaditea  d6be^ 
turoH  au  dcmaiidour,  aveo  do  plus  Tintfirtt  aar  la  dit« 
Homme  do  127,000  A  oomptor  du  8  aoiit  1882,  jour  d'aaiii- 
ignatioii  on  «!Ott«  launo  ot  liw  d^peus  diHtmita  k  Mtre 
^Bonin,  avocat  du  demaudeur;  aur  laquello  Hommo  d<^ 
127,000  devra  Atro  pr6ala|)loment  d^dnite  cello  de  $2,162, 
montant  dea  doux  billota  en  qneation  vonaentia  par  lo  dit 
John  Ilonry  Pangmau  en  faveur  dudit  dfefendeur'Sonft- 
oal,  en  date  du  81  Janvier  1880,  el  dea  iutfcrfita  acorun  ' 
Hur  ioeux  depuia  lour  6ch«ance  reapeotive  juaqi)'^  la  date 
dea  oflroa  r6ellev  Taitea  au  d6fendeur,  le  «  d'avril  1882, 
par  le  miniature  de'Mtre  L.  N.  Dnmouchel,  notaire,  laia- 
sant  uuo  balance  de  $24,848  avec  iut6r«t  aur  icelle  du  8 
'  d'avril  1882,  que  le  di6fendeur  devra  payer  au  deman- 
deur,  i'd^fant  par  lui  do  remettre  4  ce  dernier,  daua  le 
dit  d61ai  de  quinzo  jonra,  64  d6benturea  de  $600  cha- 
<!nne,  de  la  compagnie  du  chemin  de  for  dea  Lauren- 
tidoa."  __ 

The  jttdgmont  of  the  Court  of  Review,  (Sk^otte,  Tor- 
BAN0K,.LoRANOER,  JJ.K  Feb.  28, 1886,  reversing  the  above  , 
judgment,  waa  aa  folloWa : — 

"  La  Cour,  apres  avoir  enteudn  lea  partiiea  par  lours 
procureunt  rospectifs  sur  la  demande  du  d6fendeur  pour 
faire  reviser  lo  jugemont  prouqnc6  en  cette  cause  lo  9  de 
juillet  dernier  (1884),  par  la  Cour  Sup6rieure  ai^geant 
dans  ot  pour  le  district  de  Montreal ;  avoir  examine  le 
dossier  ot  la  procMure,  et  d61ib6r6 ; 

"  Gonsid^rant  que  lo  demandenr  es-qualit^  de  curaleur 
&  la  succession  v«cante  de  feu  Henry  J.  Pangman,  re- 
clame du  d^fondenr  64  d6bentnres  de  la  compagnie  du 
chemin  de  fer  des  Laurentides  de  $600  chaqne,  qui  ont 
6t6  donnSes  le  81  Janvier  1880,  au  d6fendenr  comme  sAret^ 
collat^rale  du  paioment  de  deux  billets  consentis  par  lo 
dit  feu  Henry  Pangman  au  di|t  d6fendeur,  I'n^  de  $1000^ 
payable  k  dix  moia  de  date,  et  I'autre  d'une  rafiftme  somme ' 
de  $1000,  payable  k  douze  mois  de  date  ;  / 
V  Gousid^rant  que  le  demandenr  admet  que  le  d6fen- 
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4«mr j^  proa 76  k  aon  onquAte  qa'il  eft  devena,  depaia  qnb 
los  dito«  d6b4)titiirefi  lui  ont  HI)  ainsi'  romiifla,  lo  (^Ktant^ier 
da  dit  fen  Henry  rangman,  iM>ur  una  sommu  du  1 1,180, 
oompoaAo  upmmu  suit,  aavoir  :  an  l^n  de  |800,  contenti 
par  lo  dit  feti  Honry  Patigman  aa  dfifendeur,  1q  6  nifti 
1880,  itoar  vaUmr  refsuo,  ot  uu  billut  du  |600,  oonsenti  , 
par  lu  dit  ftm  Honry  Pangman,  k  son  propre  ordro,  paya- 
ble) k  dtiux  mois  dt;  datu,  au  bureau  du  la  Banquu  JacquvH 
Gartier,  pour  valour  rofue,  oC  ondo886  par  lu^ditPaug-  . 
man  on  favour  An  d6fondimr,  i'i  la  ooinmo  do  |880, 
pour  divorHUB  avanuua  d'argont  roconnuos  par  lo  dit 
feu  Henry  Paugmau,  qui  en  a  foil  des  entrdea  dans  sos 
livres  ;  > 

"  Gonsid^rant  que  la  dito  cr6anoe  do  1 1,180,  est  do- 
vonuu  due  iat  exigible  avaut  I'dch^ance  des  dits  billets 
pour  la  sCiretd  desquels  les  dites  d6benturcs  ont  6t6 
remises  an  d^fenduur,  et  q^'anx  termus  do  Particle  19*76 
du  Code  Civil,  le  d^fe^eur  no  pent  dtre  tenn  de  ren* 
dro  les  dites  d^nturos^vant  d'etre  pay6  de  la  dite 
crdanciB ; 

"  Consid^rant  ^e  le  demandeur  n*a  plus  pay6  la  dite 
somme  do  $1,180,  vi  offert  par  sa  defense  de  la  payer, 
mais  qu'au  contraire,  il  a  ni6  lo  droit  du  d6fendeur  de  re- 
tenir  les  dites  debentures  jusqu'au  paiement  de  la  dite 
cr^ance  ;  et  consid^rant  que  le  demandeur  n'a  aucun  droit 
'd'action  uontre  le  ddfendeur  pour  se  faire  remMtre  les  * 
dites  d^boutures,  avant  d'avdir  pay6  «|H||fendeur,  non 
seuloment  lo  moutant  des  billets  pour  iPMrete  desquels 
elles  lui  -out  £te  remises ;  mais  anssi  la  dite  somme  de  ^ 
11,180,  et  toute  aii^tre  crdanue  du  d^fendeur  contre  le  dit 
Henry  J.  Pangman,  contract^e  dopuis  la  remise  des  dites 
debentures  au  dit  defendeur,  et  devenno  due  et  exigible 
avant  r§uh6ance  des  dits  billets  ; 

"  Gonsid^rant  qu'il  y  a  erreur  dans  lo  jugement  de  la 
Gour  Sup^rioure  du  9  jnillet  1884,  dont  la  i^vision  est 
demandde :  casse  et  annule  lo  dit  jugement,  et  proc6dant 
k  rendre  le  jugement  qni  aurai^t  du  dtre  rendu,  renvoie 

vou  V,  Q.  a  ap      * 
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rAction  (In  dtitnatidnmr  av<«o  dIpimH  tant  dt^  UronrBnp^ 
riouro  qtm  <l«  tvtto  (.Jottr  Uo  U6visioa  distiraiU,  eiu." 

March  28,  1886.)  '  .      '     . 

iluM/»,  (with  him  B^thkiu,  q.  C.,)  for  tiiu  nyiMsllanl. 

Lanule,  Q.  C,  for  thu  roii>ondti|it. ' 

8«pt.  21,  188«.j/ 
TElWIBIli  J.  (fu.) .—    • 

fjR  pf6a(Uito  action  a  6t^t  intent^n  K  B  avril  1882,  par 
Panz^,  on  Ha  dualilu  do  <:aratuur  (Iw  la  rui^umiou  vat;(jintn 
do  feu  Johtf  Henry  I'ungnian,  <Jl6«^;d6  lu  11  novombre 
188)2,  en  son  vivant,  pr^aiduut  do  la  compagnio  da  chomin 
d«  for  dtia'Laurentid<;H,  {mar  forcer  L.  A.  Sen6cal  le  d6- 
fendonr^o  romottre  ^  la  dito  sncceRsion  54  d^bentarea 
do  la  <lito  «!(»mpugni(>.  d«  #600  chacuno,  (fuo  le  dit  Pang- 
man  ovait  d^iMw^cs  t>ntre  Iuh  mains  do  8en6ial,  h^81  jan-" 
vit!r/i880,  (;ommo  gage  du  paiemont  do  deux  billet*  pro- 
mi^oires  de  $1000  (;hacan,  sign^s  le  m^m*)  jour  par  Pang> 

in  on  favour  do  Sou6cal.  *     ^ 

Pauz6  a'^tait  fait  d'abord  antoriser,  en  justice,  k  payer 
4  m^mo  los  deniura  de  la  snccessioiii,  los  deux  billets  et^ 
on  offrait.le  montant  en  principal  et  intdrdt  avec  cpnsi' 
gnation,  i>ar  son  action. 

II  concluait  h  co  qu'&  d6fant  do  reraettre  les  debentu- 
res, Son6cal,.fut  condamn6  k  on  payor  la  valeur  k  raison 
de  cinqnante  cents  dansla  piastre,- savoir,  |18,600. 

A  cette  action,  Son6ufi  oppose  plnsieurs  moyens,  dont. 
le  principal  est  celui-ci : 

Le  18  septombre  18*78,  Pangman  s'dlait  oblige,  par  pro- 
m'esse  6crite,  de  livrer  a  un  norain6  Greene  $24,000  de  ces 
d^bentuces  sur  paiemont  de  |1,400.  Greene  a  accept6 
cett,e  promesse.  Son  acceptation  est  constat6o  par  sa  si- 
gnature appos^e  sur  cet  6crit  mdme,  an  dessous  des  mots 
suivants :  "  /  accept  the  ■above  agreement^' 
Idl  est  bon  d'obsorver  qu'4  cette  C'poiqae.-ces  debentures 
dtaient  tout  k  fait  d6pr6ciC'e8  en  valeur,  et  que  sur  le  mar- 
ch6  public  ou  k  L'^Edtange,  elleaj^'anraient  pas  H6  ven- 
dues pour  nn  prix  gudre  plus  eief  6  que  |1,400..' 
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Pins  tani  Otodikva  tlkniport«  w^m  droitu  A  8on6oftl. 

D'aii  autre  vbik,  ^mkn-iX  «at  «!Wmn(;ior  du  U  saoceMion 

V    ratigmaii  |>our  uiie  HoiAinif  plan  (;oniiid6rablH  qau  In'mon- 

Uiit  oH'urt  par  j'A4:tion  poar  lu  pftiMinont  de*  ^iU  d<lux 

billots  pramiMoir««.  , 

Je  ooniidi^ru  i\\w  U  prom«^N«u  <Im  I'anginan  A  Unwn^ 

I'auoeptation  d«  Grootiu  «t  lo  transport  [)ar  oo  dernier  k 

8«m6f.al,  lit^it  l*an)(inan  «>tHON  lOKH^t'mearR  on  ayants  cAtUM), 

et  douuout  droit  ^  S«H6<;al  do  rott-nir  c«#i  <l/)Lonttiruii.  • 

'II  est  en  pronvo,  adinis  mdmo.'qno  Tanginan  a  «ontra<;t6 

enveri'  Bon6cal  uuo  aatro  dtVtto  an  inontant  de  #1,180, 

apr^s  la  ipiso  on  gago  dos  64  d^bontaros,  et  qae  cette 

dotte  est  dovonno  oxigihlo  avant  r«<;h6ance  dos  billets 

.    pour  la  Hurttti'de8.quels  les  dites  d^b^ntures  ont  (M  remi- 

.  ses  4  Soii6cal. 

D'apr^s  rarticle  1976  do  i{o>re  Oode  Civil,  8en«cal  n'«- 
tait  pas  tenu  do  rendre  1«  gago  avant  d'Atre  pay*  d«  Tune 
et  de  I'antro  dette.  * 

Jo  suis  d'avis  que  to  jugement  de  la  Oour  de  Revision 
detrait  6tre  confirm^. 

.'    ^      *  'i' 

DoEiON,  Ch.  J.  (for  the  majority  of  the  Court)  :— 

The^appellant  as  curator  to  the  estate  of  the  late  John 
Henry  P/ingman,  by  his  ^wd^^,  rcNrendicates  64.deben- 
;  tures  of  the  Laurentides  Railway  Company  of  |600>  ^aoh, 
which  Pangmlui  convoyed  to  the  respondent  on  the  81st 
of  January,  1880,  as  collateral  secniis^y  for  the  payment 
of  two  promisiAiry  notes  of  $1000  oach,  payable  respect- 
ively  at  ten  and  twelve  months  froik  their  date, 
t  Pangniian  died  on  the  11th  November,  1880,  and  the 
appellant,  duly  appointed  curator  t^^his  vacant  estate, 
"after  being  authorized  by  the  cie<^%Drs«~|:«ndored  to  the 
respondent  on  the  6th  of  April,  1882,  the  sum  of  $2,162, 
.   being  the  amount  then  duo  foi^  prittut|>al  and  interest  on 
the  raid  two  promissory  notes,  and  demanded  W  reconvey- 
ance of  the  54' debentures  pledged  for  the  payment  of 
these  notes.  -  '  '     ,^ 

The  respondent  having  reftised'  to  cc^ply  with  his  re- 
quest, the  appellant  instituted  this  (nation  to  recover  the 
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64  debentnres,  and  renewed  his  tender  of  the  sum  of, 
12,162. 
'•      "  The  respondent  pleaded :  Ist,  that  he  had  purchased 
the  debenti|rcB  for  the  two  promissory  notes  of  Pangman. 

•  which  wer^  returned  to  him,  and  that  he  had  forgotten 
to  exact  at  ^he  time  his  receipt  on  which  the  action  was 
founded. 

,  ^y  a  second  plea,  he  alleged  that  6U  the  18th  of  Sept- ' 
^  ember^  IStS,  Pangman  ha^apeedrto  deliver  |24,000  of 
these  debentlireslto  one'Crroene  on  payment  of  a  sum  of 
$1,400  ;  that  OfiKfne^had  transferred  this  agreement  to 
the  resiK)ndent  who  was  entitled  to  retain  the  |24,000  of 
debentnreei,  on  payment  of  the  $1,400,  which  last  sum 
was  compensated  by  a  larger  sum,  that  of  $t,000  due  him 
fay  Pangman,  and  that  the  balance  of  his  claim  compen- 
sated the  difference  between  $24,000  and  the  $2*7,000  of 
debentures  claimed.    -  \ 

By  a  third  plea  the  respondent  pleaded  that  he  vfaa 
not  in  possession  of  the  debentures,  which  were  only 
worth  $6,000,  which  sum  was  compensated  by  the  sum 
of  $7,000  due  him  by  Pangman.  >^ 

By  judgment  of  the  Superior  Court  "of  the  9th  of  July, 
18U4,  the  tender  of  the  appellant  was  declared  valid,  and 
.  the  respondent  was  condemned  to  recbnvey  to-  the  appel- 
lant the  64  debentures  claimed  and,  in  default  of  doing 
so  within  16  days,  to  pay  J^um  of  $2*7,000  less  $2,162, 
amount  iiji  principal  ^d  ^jpfrorest  of  ihe  two  notes  given 

*  by  John  H^nry  Pangman  to  tha  respondent,  and  further 
«    to  pay  interest  on  the  balance  of  $24,848  froni  the  8th ^f 

April,  1882,  date  of  the  summons  in  this  cause. 

The  Court  of  Revision  by  a  judgment  of  the  28th  of 

F^ruary,  1886,  reversed  the  judgment  of  the  Superior 

XDourt  and  dii^missed  the  action,  on  the  ground  that'  the 

.il^gipellant  should  have  tendered  an  additional  sum  of 

$t,1^0j  which  Pangnian  owed  to  respondent  on  other 

-transactionis  than  tile  two  notes  of  the  Slst  of  January, 

im.    ^-         -,:r/:V-^;...-  ■.  ^: :.,:#-.':,.: -.v. 

The  qnesti3&B  to,  ha  dfltflrminfid  are-purely  qnwBtions  of- 
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evidence,  as  the  law  applicable  to  the  facts  established  in 
the  casp  does  not  admit  of  any  controversy. 

The  appellant  has  proved  the  agreement  between 
Pangman  and  the  respondent.  "'■  ■ 

There  is  no  proof  whAtsoever  that  the  respondent  has 
subsequently  purchased  from  Pangman  the  64  deben- 
tures which  he- received  from  him  as  collateral  security. 
The  first  plea  is  not  proved.  ,      , 

On  the  second  plea  it  was  proved  that  on  the  18th  of 
September,  .1878,  Pangman  offered  to  transfer  to  one 
Greene,  Who  was  the  engineer  of  the  Company,  ,|24,060 
of  the  Laurentides  Railway  debentures  forjffljIiOO.  To 
bind  Pangma^,  this  offer  should  hare  been  accepted- and 
the  acceptance  communicated  to  Pangman.  At  the  foot, 
of  the  writing  containing  Pangman's  ^ffer  are  to  be  found 
the  words  "  I  accept-the  above  agreement."  A.  H.  Green 
— witho\it  amy  date,  and  it  is  proved  that  these  words 
were  written  long  aftejr,  the  death  of  Pangman,  and  about 
Mardh,  J882. 

This  pretended  acceptation  was  never  notified  to  Pang- 
man, but  only  io  the  curator  to  his  estate,  the  present  ap- 
pellant, a  ftetl^e  institutiod  of  this  action,  when  the  res- 
pondent produced  his  transfer  from  Greene. 

No  contract  binding  the  estate  could  then  be  formed : 
first,  because  Pangman  was  dead ;  and  second,  because 
his  estate  was  ii^solvent. 

The  respondent  has  proved  that  Pangman  or  his  estate 
was  indebted  to  him  in^  the  sum  of  $1,130,  besides  the 
.JMnount^f4h»  two  notes  for  which  the  *4deb6Htares"in^ 
question  in  this  case  were  pledged.  This  sum  is  repre- 
sented by  a  writing  from  Pangman,  |300  payable  to  res- 
pondent and  bearing  date  6th  May,  1880,  by  divers  sums* 
for  money  lent  amotinting  to  |880,  and  by  a  note  made 
by  Pangman  payable  to  his  own  order  for  $560,  dated 
SOthof  June,  1880. 

TheOonrt  of  Review  held  that  the  respondent  had  a 
lien  on  the  54  debentures  for  this  amount,  and  that  the 
ftppellnnt  could  not  recover 4he  debentures  without  pBy=' 


18M. 

Pliai< 
A 

Sendoal. 


;;A-»yjw«^^- 


V 


470 


MoKtREAti 'tiAW  HRPOtltS. 


and  the  Court  of  Review  decided  -^a  question  which  had 
not  heen  in  iiisuo.    In  the  second  place  the  appellant 
strictly  conformed  himself  to  the  condition  of  the  contract, 
by  tendering  the  amount  in  principal  and  interest  of  the 
two  notes  for  which  the  54  debentures  h|d  been  pledged. 
If  the  respondent  had  any  other  claim  f6r  which  he  Was  - 
entitled  to  retain  the  debentures,  he  should  by  his  plead- 
ings have  urged  his  claim,  and  in  that  case  instead  of,  , 
dismissing  the  respondent's  action,  the  Court  should  have 
ordered  the  respondent  to^iturn  the  oebentnres  on  the 
payment  by  the  appellant  of  the  additional  sum  due  and  \ 
which  did  not  form  part  of  the  original  contract. 

There  is  this  further  observation  to  be  made  :  it  is  that 
thenoteof  the  20th  June,  1880,  for  |500,  was  not  made  to 
Senfical's  order.  Jhe  itespondeut  could  only  claim  a  pri- 
vilege on  the  debentures  in  case  he  was  in  possession  of 
the  note  before  the  death  of  Pangman  who  is  proved  to 
have  died. insolvent,  and  he  has  made  no  proof  whatever 
of  the  date  at  which  he  became  possessed  of  the  note. 
tFnder  the  circumstances  the  respondent  has  not  shown 
that  he  had  any  lien  for  this  note,  on  the  54  debentures 
which  he  has  in  his  handjs,  and  he  has  only  an  ordinary 
claim  against  theinaolvent  estate  of  Pangman^  which  is 
to  be  paid  paripaiau  witb  the  other  creditors  of  the  estate, 
when  the  property  of  which  it  is  composed  shall  have 
been  realized.  i"  ^ 

The  judgment  should  t)ierefore  have  declared  the  ten- 
der made  by  the  appellaut  good  and  valid,  and  have  or- 
dered the  reaoondent  to  return  to  the  appellant  the  54 
debentures  o^he  Laurentides  Railway  Company,  and  in 
default  of  retumingysaid  debentures  should  have  con- 
demned him  to  pay/to  the  appellant  the  sum  of  #27,000 
as  the  value  of  the,^aid  debentures,  less  the  lETum  of  #680, 
for  which  the  resjpandent  had  a  claim  against  Pangman 
prior  to  his  insewency,  and  which  the  respondent  is  en- 
titled to  oompeiraate  with  the  sums  due  by  him,  which 
compensation  ^e  has  claimed  by  his  pleas. 

As  to  the  ^ote  ot  |500,  tb«  eiftim  Af  thd  Yeapondent « 
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ensemble  k  celle  de  |7,000,  sur  ^tk  va& 


nelle  somme 


:  1 


mast  be  iNPserved  to  be  exercised  against  Faugman's  es- 
tate. 

The  judgment  of  the  Court  of  Review  is  therefore  re- 
versed, an<l  the  judgment  of  the  Superior  Court  slightly  ^ 
modified  i^  the  sense  above  indicated. 

The  judgment  of  the  Court  of  Appeal  is  as  follows  Jt^ 

"  La  Conr,  etc. 

*'  Considdrant  que  Tapp^lant,  demandeur  eti  Conr  de 
premiere  ti^stance,  a  port^  cette  q^tion  en  sa  quality  de 
cnrateur  &^^  la  succession  vacante  de  feu  John  Henry 
Paugman,  pour  se  faire  temettre  54  debentures  de  la 
compagnie  du  chemin  de  fer  des  lAurentidcs,  de  la  va- 
leur  nominale  de  $500  ^hacune,  que  le  dit  John  Henry 
Fangman  a  d^postes,  le'^l  Janvier^  1880,  entre  les  mains 
de  rintim6  pour  surety  additionnelle  (collateral  security) 
du  paiement  de  deux  billets  de  ^lOQO  chacun,  dont  Tun 
payable  dans  dix  mois,  et  Tautre  dans  un  an  de  leur 
date; 

"  Consid^rant  que  le  6  avril  1882, 1'appelant  a  offert  k 
I'intimd  le  montant  en  capital  et  int£r6ts  des  dits  deux 
billets,  formant  en  tout  la  somme  de  $2,152,  et  qu'il  a  re- 
nouveie  ses  offres  par  sou  action  et  consign^  la  dite  somme 
de  $2,152,  entre  les  mains  du  protonotaire  de  la  Cour  Su-^ 
p^rieure,  k  Montreal ; 

"  Et  considSrant  que  Tintim^  n'a  pas  ni6  avoir  eu  les 
dites  d^beutures  du  dit  John  Henry  Fangman,  mais  qu'il 
a  plaid6  par  une  prenijere  exception  les  avoir  achet(|es  du 
dit  John  Henry  Fangman,  et  que  co  plaidoyer  n'a  pas  It6 
prouv6,  rall6gud  de  l'intim6  6tant  contredit  par  le  reyu 
de  rintimS  que  I'appelant  a  produif:  v 

"^  Et  cojisiddraQt  que  par  une  seconde  exception  Tinti^ 
mk  a  pr^tendu  que  lie  18  septembre  1878,  le  dit  John 
Henry  Fangman  avait  promis  de  c6der  k  N.  H.  Greene 
$24,000  de  debentures  de  la  dite  compagnie  pour  la  som- 
/  me  de  $1,400  ;  que  le  dit  N.  H.  Greene  a  c^dd  ses  droits 
k  rtntimd,  qui  est  le  cr^ancier  de  la  succession  du  dit 
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il  avait  le  droit  d'opposer  la  compeniation  de  M  somme 
de  $1,400,  qn'il  devait  A  I'appelant,  commo  repijisentant 
le  dit  John  Henry  Pangman,  ponr  le  priz  de  rac^nisition 
des  dites  $24,000  de  debentures,  et  de  compensef  leg  an- 
tres  trois  mille  piastres  de 'debentures  r6clain6eB|par  I'ap- 
pelant sur  et  k  m6nie  la  balance  de  la  dite  sbmme  de 
••7.000 ;  '     ! 

"  Et  con9id6rant  qne  Tintime  n'a  pas  pronyA  ^ne  le  dit 
N.  H.  Grefene  ait  jamais  accepts  I'oflre  de  vente  des  dites 
$24,000  de  debentures  du  vivaiit  du  4>t  John  Henry 
Pangman,  ni  qu'il  ait  donn^  avis  au  dit  John  Henry 
Pangman  qu'il  avait  accepts  la  dite  offre  on  promesse  de 
vente  ; 

"  Et  considerant  que  le  dit  N.  H.  Greene  et  le  dit  ihti- 
me,  son  cessionnaire,  nCiSont  plus  k  temps  aprds  le  deeds 
4u  dit  John  Henry  Pangman,  pour  accepter  la  dite  pro- 
messe, de  vente  des  dites  $24,000  de  debentures  de  la  dite 
compagnie  des  Laurentides  ; 

"  Et  considerant  que  I'intime  a  prouv6  qu'ontre  le 
montant  des  deux  billets  mentionnes  en  la  declara- 
tion en  cette  cause,  le  dit  feu  John  ^enry  Pangman  lui 
deyait  un  bon  de  $300  en  date  du  6  mars  1880,  et  de  plus 
diverses  sommes  de  deniers  au  montant  de  $830,  tel  que 
recount!  par  les  entrees  Taitei  par  le  dit  John  Henry ' 
''Pangman  dans  ses  livres,  et  que  la  sncicession  du  dit 
John  Henry  Pangman  lui  doit  en  outre  une  somme  de 
$500,  pour  le  montant  d'un  billet  du  21  juin  1880,  fait  k 
I'ordre  du  dit  John  Henry  Pangman,  et  payable  deux 
mois  aprds  sa  date,  mais  qu'il  n^  pais  prbuv6  qu'il  soit 
devenu  en  possession  et  proprietaire  de  ce  billet  avant  le 
d6cfls  du  dit  John  Henry  Pangman  ; 

"  Et  considerant  que  l'intim6  n*a  pas  le  droit  d'oppbser 
\ek  sommes  de  deniers  que  lui  doit  la  succession  John 
Henry  Pangman  pour  compenser  la  demande  de  I^appe- 
lant  pour  se  faire  remettre  les  dites  54  ddbentures ;  mais 
qa'en  supposant  qu'il  aurait,  le  droit  d'opposer  la  com- 
pensation sr  la  demande  du  dit  Appelant,  il  ne  ponrrait 
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Pangman,  sf^oir,  1800,  montant  du  bon  donn^  par  le  dit 
John  Henry  Vangman  h  I'intim^  le  6  mai  1880,  et  |880> 
montant  d&  suivant  les  entries  faites  par  le  dit  John 
Henry  Pangman  dans  ses  livres  ; 

"  Et  considSrant  que  quant  an  billet  de  |500,  du  21  juin 
1880,  produit  par  Tintim^,  ce  billi^t  a  ^t^  fait  k  I'ordre  €ii 
dit  John  Henry  Pangman,  et  qu'il  n'est  pas  prouv6  que 
rintim6  en  soit  devenu  le  porteur  et  propri^taire  avant 
que  le  dit  John  Henry  Pangman  ne  fut  deventi  insolva* 
ble  et  en  d^confiture,  ni  avant  sou  d^cds, — en  sorte  que 
l'intim6  n'a  de  recours  quant  k  ce  billet  que  sur  le  pro- 
duit des  biens  composant  la  succession  du  dit  feu  John 

■■''  Henry  Pangman,  pour  £tre  pay6  an  marc  la  livre  ^vee 
les  autres  cr^anciers  de  ce  dernier  ; 

"  Et  consid^rant  que  I'intim^  n'a  pas  pla!id6  qu'il  avait 
le  droit  de  retenir  par  privilege  les  debentures  r§clam§e8 
par  cette  action  jusqu'A  ce  qu'il  eut  et6.pay6  des  dites 
sommes  que  lui  devait  la  succession  du  dit  feu  John  Hen- 
ry Pangman  ;  et  qu'il  y  s^xerreur  dans  le  jugem€>nt  rendu 
par  la  Gour  de  Revision  le\28mejour  de  fi§vrier  1885,  qui 
lui  a  accords  ce  privilege  qu'il  n'a  pas  reclame,  et  qui  a 
ren)^y6  Faction  de  I'appelant  parce  qu'il  n'avait  pas  of- 
fert  la  somme  de  |1,180,  en  outre  de  celle  de  1^2,162  offerte 

^   par  I'appelant  dans  son  action,  lorsque  dans  tons  les  cas 

;  rintimd  nWrait  pu  exercer  ce  privilege,  s'il  I'eut  r^clam§, 
que  pour  la  somme  de  $680  ; 

r  "  Et  consid6rant  que  quoique  le  dit  intim^  n'ait  pas  le 
droit  d'offrir  cette  somme  de  |680  en  compensation  des  54 
debentures  qu'il  est  tenu  de  remettre  k  Tappelant,  il  peut 
n^anmoins  compenser  cette  sbsc^me  sur  et  en  deduction 
.  de  tontes  les  sommes  de  deniers  «^u^il  peut  dtre  tenu  de 
payer  a  I'appelant  pour  tenir  lieu  des  dites  debentures ; 

"40ette  Gout  casse  et  annule  les  jugeme:^ta  renins  on 
cette  cause,  taiit  en  Gour  de  premidre  instance,  savoir  le 
jug^ement  rendu  par  la  Gour  Superieure,  il  Montreal,  le 
9me  jour  de  juillet  1884,  qu'en  Gour  de  Revision,  savoir, 
le  dii  jitgement  dti  28' fSvrier  1885 ;  «t  procMant  4  ren- 
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I'appelant  k  I'iutim^  de  la  somme  de  |2,162,l^ne8  et 
valablea,  et  declare  I'appelant  d6charg6  du  paiement  dea 
doux  billets  mentioun^s  en  la  declaration  en  cette  cause, 
et  condamne  rintimfi  d  remettre  an  dit  appelant  soqb  le 
d61ai  d'nn  mois  de  la  signification  d'une  dbpie  de  ce  ju- 
enaent,  les  dites  54  d^Wtures  de  la  compagnie  du  cha- 
in de  fer  des  Lanrentides,  de  $500  chacune,  portant  les 
ndmeros  snivants,  savoir^  (num^os)^  et  sur  remise  des 
diteh  debentures  il  est  enjoint  an  protonotaire  de  la  dite 
CourSde  remettre  au  dit  intimd  la  dite  somme  de  |2,152, 
moins  les  ddpens  encourus  en  cette  cause  tant  en  Cour  de 
premi^r^nstance  qu'en  revision  et  sur  le  present  appel, 
que  rintia^,  e^t  condamn6  k  payer  au  dit  appelant,  ceux 
encourus  e^^pel  devant  6tre  taxSs  comme  de  premij^jre 
classe ;  et  k  ditmt  par  le  dit  intimd  de  remettre  h  I'appe- 
lant les  dites  6Vd6bentui«s  daUs  le  d61ai  d'un  mois  & 
compter  de  la  sig^fication  d'une  copie  de .  ce  jugement, 
le  dit  intime  est  condone  d  payer  k  I'appelant  la  somme 
de  127,000  pour  tenir  liKn  des  dites  64  debentures,  mpins 
cependant  celle  de  #2,152Sit  celle  de  |680  dues  par  ^'ap- 
pelfst  ^s-qual,  que  rintimeV^e  droit  de  compenser  arec 
pareille  wmame  but  et  k  mdme  nt>^iUe  somuie  4e  |27,0Q0, 
laissant  une  balance  de  |24,218,  ^ne^mtime  est  condaS*' 
n6  k  payer  au  dit  appelant,  avec  intent,  k  compter  difi 
onzidme  jour  d'avril  1882,  et  dans  ce  ^  (celui  o6  les 
dites  debentures  ne  seraient  pas  remises  k  llmpelant  dani 
le  deiai  susdit)  il  est  enjoint  au  protonotaire^e  la  Cour 
Superieure  de  payer  au  dit  appelant  ladite^mmede 
I^il52,  par  lui  deposee  contme  susdit  (Dissen;^/^  les 
honorables  juges  Monk  et  Tessier)." 

.      De  Betirfeuille  4*  Boniit,  for  appeUai|ti 

Lacoste,  Ghbennky,  Bisaillon  Sf  Brosseakt  far  respondent. 
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(■)  An'appml  was  taken  from  the  above  jndgmmt  to  th\jadicial  Cbm- 
mitteeof  the  Privy  Cooncil,  and  on  the  27th  of  July,  18S9,  Jud^ient  waa 
rendered  by  their  lordahliia  dinpiimiiig  t.h«  gppftat     Pw  l^-*ig  Ftirti 


p-  330,  for  the  judgment  of  the  Privy  Council. 
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-  May  29,  1888. 

Coram  Dobion,  Oh.  J.,  Monk,  Tessieb,  Cboss,  Baby,  JJ. 


i^ 


HUGH  GRAHAM, 

{Defendant  in  Court  below), 

>  Afj^ellant; 

'  AMD  -   — ^     .--       ^-" 


j^ 


Appeal  from  a  judgment  of  the  Saperior  Court,  Mont- 

i^'real,  (Rainville,  J.),  May  '80,  1882,  maintaining   the 

rSponteen  droit,  filed  by  the  respondent  to  portions  of  the 

appellant's  plea.    The  judgment  of  the  Court  below  was 

in  the  following  terms  : — 

"La  Cour  aprds  avoir  entendu  le  demandenr,  par  ses 
avocats,  sur  la  r^ponse  en  droit  par  le  dit  demandeur  k 
cette  partie  du  second  plaidoyer  du  defendeur,  par  laquelle 
ee  dernier  adUgue  qu'il  avait  l^galement  le  ponvoir  de 
pnbHer  les  accusations  contenues  dans  les  articles  dontle 
demandenr  se  plaint,  parceqne  les  dites  accusations 
l»raient  vraies,  et  que  le  demandeur  pouvait  k  raison 
4'|oellesy*6tre  poursuivi  criminellement,  et  parce  que  Id 
def(^de;iir  avait  le  droit  depublier  dans  son  journal  toute 
Itocttsation  qn'il  pourrait  croire  vraie  ou  f(ptd6e,  et  de 
fendr^-pnblic  tout  fait  digne  de  censure,  etdccommenter 
ceg  t^ugationa  et  ees  faits  dans  la  vae  Tappeler  nne 


I  ,  EDWARD  H.  MoLEISH, 

(Plaint^  in  Court  beloio), 
'.'I  Respondent. 

Libd —  Plef,— Demurrer — Truth  of  matter  charged  as  liM.' 

'* 

Hbld  :— 1.  In  a  plea  to  an  action  of  damages  for  libel,  where  the  defend- 
ant denies  the  intention  to  injure,  he  may  allege  the  truth  of  the 
matter  charged  as  lib(4  in  mitigation  of  damages. 

2.  A  demurrer  to  part  of  a  plea  should  indicate  the  particular  paragraph 
or  portion  demurred  to,  and  a  judgment  maUitaining  such  demurnr 
should  specify  the  portion  struck  ouL 
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iqil^te  jndiciaire  k  leur  si\jet,  et  de  mettre  le  public  en 
lecontre  la  personne  ainsi  accus6e,  et  aussi  ft  cette 
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partie  du  plaidoyer  parlaquelle  le  dit  dflfendenr  invoqne 
»p*cialpra«mt  la  v6rit6  des  allftgations  des  aconsations 
portion  coutre  le  demandeur  dans  le  dit  jonrnal  et  comme 
justification  de  leur  ptiblicatioo,  et  pour'att6naer  le  mon- 
tant  des  dommages  anxqnels  le  deFendeiir  pourrait  Atre 
soumis  par  suite  de  leur  publication ;  ledefendeur  n'ayant 
pas  comparu    lore  de  la  dite  audition,  quoiqu'appel6  ; 

avoir  examine  la  procedure  et  d6lib^r6  ;  

*•  Maintient  la  dite  r^ponse  en  droit*  et  rejette  la  dite 

/       partie  du  dit  plaidoyer  et  la  declare  non  avenue,  avec 

"i       dSpens  distraits,  etc."  \ 

j       ,  The  action   was  brought  by  E.  H.  McLeish,  agent, 

against  Hugh  Graha^i,  publisher  of  the  "Star,"  a  daily 

newspaper,  of  Montreal,  and  the  declaration  alleged  :-^ 

"That  the  plaiutift'istan  honest  and  upright  man,  of  a 
good  l^ily,  and  well  educated,  and  has,  upt<)  the  dat^s 
hereinAfier  mentioned,  enjoyed  the  confidenceaieid  esteeqi 
of  his  felloW'-citizens,  and  was  intrusted  \fyith  many 
honorable  and  lucrative  positions  in  the  City'i^ Montreal, 
and  more  particularly  with  the  agedcy#r' The  Great 
Western  Railway  Company  of  Canada,' also  for  'The 
State  Line  of  Steamships  of  New  York,'  and  of  •  The 
Kansas  Pacific  Land  Company,'  and  he  l^ept  for  the  pur- 
i  poses  of  his  said  agencies  an  o£Sce  ^t  No.  24*7,  on  St. 
James  street,  of  this  city ; 

"That  the  defendant  did  at  the  dates  hereafter  men- 
tioned, and  from  the  8th  of  April,  ISlI,  and  does  yet  own 
all  the  plant  and  copyrigHtof  the newspiqier  published 
in  this  city  known  as  the  '  Star,'  and  did  {j^HsX  said 
paper  at  Nos.  624  and  626  Craig  street,  of  th'is  ofiy  ;  - 

"That  in  the  number  of  the  said  '^tar'  newspaper 
bearing  date  the  18th  of  March,  18!79,  and  published  on 
the  sud  day,  the  siud  defendant,  ^ith  the  view  to  injure 
"  and  ritin  the  reputation  of  the  said  plaintiff,  andW  grati-/^ 
_  fying-  the  well-known  propensities  of  the  said  newspaper 
for  scandal,  did  publish  a  gross,  wilfhl  and  malicious  libd^ 
against  the  plaintiff  in  the  following  terms,  undt  wiih  the 


following  headings  in  big  letters,  to  wit !    'A  M6ll^ter*B 
'Work— A  Young  Girl  Enticed  into  a  Railway  Offiod, 
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avenne,  avec 
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*  Drugged  and  Outraged— Ned  McLeiah  True  to  hia  Kooord 

*  —An  Outraged  Father  Fails  in  an  Attempt  to  Pifetol  the 

*  Ifellow.  Few  events  have  happened  in  our  city  which 
'  exceed  in  wickedness  that  we  are  ox>mpelIcd  this  mom- 
'ing  to  chronicle.  Edward  McLeish  is  a  young  man  who 
'  has  had  the  reputation  of  being  on^f  Montre^'s  'Bloods.' 

*  A  number  of  years  ago  a  gang  of  youthful  burglars  were 
'  unearthed  and  punished.  Tht^y  wore  led  by  a  smart 
'yoiupg  man  named  Judge,  who  escaped  to  the  United 
*S.tates.  McLeish'sJiame,  with  some  thirty  others,  was 
'  mixed  up  in  that  scrape,  but,  by  clever  lawyers,  alonj; 
'  with  several  others,  ho  got  off  scotfree.  McLeish  then 
'  went  to  the  United  States,  whence  he  returned  wearing 
'  good  clothes,  and  stood  about  8t.  James  street  smoking 
'  cigars,indulging  in  choice  oaths  occasionally,  and  looking 
'  wise.  He  obtained  fresh  notoriely  not  long  ago  by  giving 
'  information  to  a  reporter  about  another  3M)ung  man,  and 
'  a  short  time  since  was  nearly  getting  into  trouble  on  a 
'  charge  of  taking  a  fancy  to  a  neighbour's  dog.  This  time, 
'  like  Gharley  McGulloch,  he  has  made  for  himself  a  repu- 
\tation.  It  seems  that  on  Thursday  afternoon  last  he  Suc- 
'  ceeded  in  enticing  a  young  girl  of  sixteen  into  his  office 
'  for  the  avowed  purpose  of  ruining  her.  He  had  procured 
'  the  assistance  of  another  girl,  a  friend  of  the  unfortunate, 

^ '  and  arranged  to  have  her  invite  the  victim,  her  friend,  to 
'  his  office,  opposite  the  Ottawa  Hotel.    He  had  boasted 

; '  beforehand  to  the  occupants  of  the  office  that  he  would 
'carry  out  his  design,  and  when  they  saw  The  two  young 
'  women  enter  on  Thur^ay  last  they  felt  alarmed,  and  be- 

*  lieved  McXieish  would  succeed.  He  received  the  girls  in 
'  a  back  parlor,  and  treated  them  to  wine,  drugged  that 
'  which  thg  girl  of  sixteen  drank,  rendering  her  uncon- 
'scioii^.  All  difficulty  was  theti  removed,  and  he  kept  her 
'  in  the  office  all  night.  When  the  girl  awoke  to  the  con- 
'Aokmsiiess  of  ji^r  condition,  she  upbraided  MuLeish,  but  heT 

/only  laughed  at' her.  Oii  arriving  at  her  house  on  Bleury 

*  street  she  told  her  father,  who  procured  apistol  and  started 
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'  and  knocked  him  down,  mana^ipngto  get  »way  and  hide 
'jt**     *  hiniHulf.  It  is  laid  hu  left  town  on  Monday  morning  for 
'  the  States.  Following  so  dose  on  the  Graiokshank  aflfair, 
'  there  is  ma(;h  indignation  in  the  matter. 

"  'The  attempted  shooting  affair  took  place  in  the  Oanada 
'  Hotel,  and  Detective  Fahey  arjrived  'there  a  short  time 
'  aUtorwards.  The  father  and  the  girl  had  by  this  time 
'left  the  hotel,  and  MoLeish   was   taken   away   by  his 

*  friends.     Had  the  old  gentleman  remained  in  the  hotel 
'until  Detective   Fahey   arrived,  and  then  preferred   a 

*  charge  against  him,  it  is  probable  McLeish  would  have 

*  been  in  limbo,  and  held  to  answer  for  the  charge.' 
"  That  the  said  libel  is  a  tissue  of  falsehood,  malice  dtnd 

Hatred,  and  wa/so  published  for  the  purposes  aforesaid, 
and  also  wUK  the  view  of  grftti^ing  the_  hatred  and 
malio^  of  one  Harper,  an  agent  and  reporter  of  the' 
said  newspaper,  the  '  ^Car,' and  a  personal  enemy  of  the 
plaintiff*,  and  with  the  view  of  helping  one  William  J. 
Fitzsimmons,  then  a  clerk  bf  the  plaintiff',  in  his  attempt 
to  supplant  the  plaintiff,  his  master,  in  the'  situation  of 
agent  for  The  Great  Western  Railway  Company. 

"  That  the  heading  of  said  article  was  purposely  printed 
in  big  letters  with  an  attractive  title  for  scandal,  in  order 
to  draw  the  attention  of  all  the  readers  *to  it ; 

"Thai  the  defendant  did,  in  said  libel,  brand  the  said 
plaintiff  as  a  monster,  who  had  enticed  an  honest  young 
girl  into  his  office  for  the  purpose  of  drugging  her,  and 
that  he  had  then  and  there  drugged  and  outragejcl  her. 
tSfe  whole  of  which  was  false,  malicious  and  calumnious, 
anddfa  nature  to  excite^he  whole  public  against  the 
plaintiff,  in  which  the  defendant  did  succeed; 

"That,  for  the  purpose  of  giving  more  color  to  the  said  * 
libel  and  false  accusations  agaiiist  the  plaintiff,  the  said 
defendant  did  falsely  and  maliciously,  give  the  plaintiff 
as  haviijgvbelonged  im  his  youth  to  i  gang  of  burglars,  - 
and  as  having  escaped  prison  or  penitentiary  by  the  help 
only  of  clever  lawyers ;         -       *.     *  -^ 

'\TbiriH:oBaer  to  put  the  appdWttlUJd  pt  trath  to  lh« 
gaiCl  false  accusations,^  the  laid  defendant  did  «dd  in  the 
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■•id  libel  th4t  tho  plaintiff,  to  eaoaping  justioo,  left  tho 
country  for  the  United  States,  whence  he  returned  wear- 
ing good  clothes  and  stood  about  8t.  James  strt>et,  of  this 
city,  smoking  <;igars,  and  indulging  'in  choice  oaths 
pocaaioq|iUy  and  looking  wise,  thereby  insinuating  that 
he  wan  a  man  of  {iterverse  nature,  and  a  hypocrite  bearing 
good  appearances  in  order  to  deceive  the  public  ; 

"  Thai  the  said  defendant  did  also  maliciously,  and  with 
the  motives  aforesaid,  add  to  said  libel  and  insinuate  that 
the  plaintiff  had  lately  got  into  trouble  on  a  charge  of 
taking  a  fancy  to  a  neighbour's  dog,  thereby  insinuating 
that  he  had  stolen,  or  tried  to  steal,  a  dog  belonging  to 
one  of  his  neighbours  ; 

"That  the  sAid  defendant,  pursuing  his  malicious  and 
false  libel  against  the  plaintiff,- added  in  his  said  libel 
tbat  on  Thursday  preceding  the  18th  of  March  last  jNiit, 
ho,  the  plaintiff,  succeeded  in  enticing  a  young  girl  of 
sixteen  i^to  his  officj  for  the  avowed  pnr|K)Be  of  ruining 
her,  and  that  he  had  procured  the  asuistauce  of  another 
girl,  a  friehd  of  the  tinfo^tunate,  and  engaged  to  have  her 
invite  the  victim,  her  friehd,  to  the  plaintiff's  office, 
opppeiitlai^ Ottawa  Hotel,  and  also,  that  he,  the  plaintiff,  had 
sted  before  the  occupants  of  the  office  that  he  would 

irry  out  his  design,  that  is  of  drugging  and  outraging 
the  .Si^id  girl,  and  that  when  they  saw  two  young  women 
enter  on  Thursday  last,  that  is,  on  the  Thursday  preced- 
ing  the  18th  of  March  last  past,  they  felt  alarmed,  and 
believed  McLeish  would  succeed,  the  whole  of  which  is 
a  pure  fabricatiod,  and  falsehood  suggested  by  the  said 
William  J.  Fitzsimmons,  who,  as  aforesaid,  had  concocted 
and  planned  this  story,  together  with  the  said  Harper, 
the  reporter  of  the  '  Star,'  with  the  view  of  supplanting 
the  plaintiff  in  his  position  as  aforesaid ; 

"  That  the  said  defendant  did  also  falsely  allege  in  the 
said  libel  that  the  plaintiff  received  the  girls  in  a  back- 
parlor  and  treated  them  to  wine,  drugging  that  which 
the  girl  of  sixteen  drank,  rendering  her  unconscious,  the 
-wliole4)f  which  is  a  pare  fJabi-ication  4md-ialsehood,  anA^ 
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i«B-       tiii*  whok  difflt'nUy  waa  thai  removed  and  he,  the  plain' 

'"Jt^     ti#  fe«|t  Het  IB  the  QfRo«  all  ni^h^*   and   that   when   th« 

^*"^-     g\r\  awuk49'  to  the  (*«tia<^iouimwHN  ol  her  {xMition   who  u|»- 

hraiditd  M«^fi«MMh,  that  is,  tho  plaintttr,  hut  hu  only  laufj^htMl 

ut  her,  the  whole  of  which  ia  also  a  pure  fahrication  from 

beginning  t6  end  ; 

"That  the  Maid  libel alHoaddH  that  following  no  oloae  on 
the  CrailcHhank  ali'air  there  ia  much  indignation  in  the 
matter,'  thereby  alluding  to^  a  owe  of  ioicide  of  a  young 
girl  namtHl  Craikshank  hod  shortly  before  in  the  Oity  of 
Hontn>al  after  having  tieen  Hedncud  and  abandoned  by 
on*^  Charley  Mo(>ullo<h,  whoHe  name  ift  oImq  giyen  in  the 
■aid  libel ;  naid  ulluaiou  being  so  madi>,  and  said  t^istence 
of  indignation  being  so  allege<l  with  the  view  of  arousing 
the  publiu  uontempt,  hatred  and  indignatiof  against  the 
plaintitf; 

"That  in  the  number  of  the  24th  of  Marrh  last  past  of 
the  said  newspaper,  the  '  8tter,'  th«Vi|iid  defendant,  pre- 
tending to  correct  an  item  in  the  ^wia  previous  libel,  did 
maliciously,  and  with  the  view  and>  for  the  purposed 
aforesaid,  reiterate  and  reaffirm  the  said  whole  libel  with 
the  modification  contained  in  the  following  arti<;le,  to 
wit : 

•'  •  TKe  MiLeiah  Affair.— Sinw  oar  report  of  the  McLeish 
'  a|[air  we  have  been  given  to  understand  that  the  d^ng- 
'8^^^  the-girl  did  not  take  place-  in  his  ticket  6J9loe, 
'  bntih  a  house  of  assignation  on  8t.  Oonstant  street.' 

"That  this  last   article  waa  also   false,  and  that 
plaintiff  never  did  drug  a  girl,  eith||||^in  hisi  office  or 
house  of  assignation  oh ,  St.  G9nstant  stre^,  liajthe 
ialKely  a^eged,  nor  anywhere  else ; 

"^^lii^t^the  said   newspapt^r,  the  'Star,'  i^  published 
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iiation.  hatre<l  and  <ontntnpt,  and  did  i^in  th«i  ripMation 
and  gu4Kl  fanifl  of  tho  pUititin*  with  nil  hla  fvli6w*«!(i||ii(<na,     ^"^^ 
and  with  hiii  Mmployoni,  und  was  the  t!au««  of  his  losing     ******* 
all  hiNHatd  agei\^io^  and  positioiis,  thoroby  ioyuring  him 
not  only  in  |^jM>i||[*>  hat  ahto'in  his  matnrial  intonita 
to  an  ext|^  fT  hQi||^  flO, 000^  which  he^as  a  right  to 
claim  and't^'v^V^*'"  '^"'*"  *^"  d»if«ndant." 
T|ttd  JifiiMt,  iMSMides.a  lUfmm  m  thoUy  pleaded  by  hit 
f  Maj9Blk)Iea  as  fbllowii  : —  "~ 

^^HnU  he,  the  defendant,  is  not  guilty  jn  manner  and*^ 
fonn  as^  the  plaintiff  hath  in  and  by  his  said  dq^^laration, 
alleged,  and  the  Naidpn^intifTsufrert^   and  sustained  no 
damage   for  or  by  -reason  of  the  acts   of  the  defendant 
cQmplaintHl   of,  and  the  defendant  denies  specially  the 
malice,  falsity  and  Ifatred,  alleged  in  said  declaration  as 
haying  prompted  the  publication jtf^e  said  words  and 
statements  set  forth   in  the  plai^|rs  declaration;  and, 
defendant  saitfi,  that  on  the  contrary  the  said  defendant 
in  ptihliahing  the  said  alleged  words  and  statements  had 
reasonable  and  probable  cause  to  believe,  and  did^believe, 
and  had  a  legal  right  to  state  the  charges  in  said  articles 
•et  forth,  in  so  far  as  the  said  plaintiff  had  been  guilty  of 
the  charges  set  forth  in  the  said  publication  and  had  been 
proceeded  against,  or  was  liable  to  bo  so,  by  reason  of 
any  offence  committed  by  him,  and  that  even  if  the  belief 
of  such  statements  and  the  facts  of  the  good  faith  of  the 
defendant   cannot  be  pleaded  or  alleged  as  constituting 
j  natifi^ation  or  absolute  bar  to  the  said  action  ;  yet,  the 
8iu^M|efeifflilmt  having  no  malice  or  hatred  toward  the 
plBintiff,  and  being  the  proprietor  of  a. journal,  and  hav- 
ing,  as  he  did,  ha«re,  probable  cause  fQr  believing  and 
being  assured  of  the  tmth  of  the  said  statements,  which 
statements  had  moreover   be«n  previously  published  in 
other  newspapers  published  in  the  Oity  of  Montreal,  and 
were  matter  of  genei^  zenMrk  and  conversation  in  th<F=-- 
community,  and.  som^of  the  chuges  in  respect  to   the 
drugging  of  the  said  girl,  and  the  charges  in  respect  to 
^hw  whootinjLftffHiT  .by  th<)  fftth^r  of  the  wid  girl  hfling  in    = 
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fact  well  fonaded,  the  said  defendant  hath  a  rigljit  to  sbt 
up  the  said  tpith  and  beliefand  his  good  faith-^luid  the 
said  probable  canse  in  mitigation  of  damages,  and  hereby 
does  set  forth  f^nd  allege'  the  same,  and  farther  saith,  that 
the  said  plaintiff  himself  hath  confessed  and  admitted 
that  he  was  gnilty  of  the  charges  in  said  article  set  forth, 
particularly  in  respect  to  the  said  dmgging'and  the  said 
shooting,  as  well  as  <^her  matters  relating  thereto,  and 
that  he  had  conducted  himself  in  an  immoral  way  with, 
the  said  girl;  "         l  <^ 

"That  the  said  defendant  himself  was  personally  un- 
aware of  the  publication  of  the  said  article  or  articles 
complained  of,  and  had  no  desire  to  injure  the  plaintiff, 
jin4'had  no  malicious  intent  in  the  publication  aforesaid, 
and  offered  the  plaintiff  an'opportnntty  of  pjii^^ 
what  had  been  published,  nor  W|is  the  defendant  in- 
fluenced ^by  the  alleged  tnaliee  of  said  Harper  or  Fitap* 
simmdns ;  the  said  article  W(^  and  is  based  upon  state-- 
ments  of  faci\  communicated  defendant  in  good  faith,  with 
a  view  to  the\bringing  to  light  of  the  true  state  of  the 
matter  and,  things  alleged  and  compl^ned  of,  and  which 
the  defenda&t  believed  founded  intact,  and  to  be  matter 
calling  for  notice  and  reprehension  iiji  his  journal,  and 
which  defendant  has  himself  admitted  and  confessed  to 
be,  and  which  are  matters  which  plaintiff  had  a  right  jto 
comment  upon,  with  a  view  of  leading  to  judicial  enquiry 
in  respect  thereto,  and  putting  the  public  upon  its  guard: 
against  the  matters"  complained  of,  and  the  defendant 
saith  that  the  plaintiff  sustained  no  real  and  actual 
damage,  and,  that  his  acti(»i  and  demand  puffht  to  be 
dismissed;-'  ■'  '^  '-H'  ':■■'■'  \..^'^^^  -■^'^''  '■  ■ 

"  Wherefore  defendant  prays  acte  of  his  option  for  a 
trial  by  jury  in  this  <.*ause,  a^d  pirays  that  the  said  action 
and  demand  be  hence  dismissed  with  costs." 

The  plaintiff  demurred  to  this  second  plea  as  follows  : 
\  "  Et  le  dit  demandeur,  pour  rd|k)n8e  en  droit  ^ptartie  du 
second  plaidoyer  du  defendeur,  di  savoir,  a  cette  partie  par 
lacjuellf^  le  d^fendenr  allegue  qn'il  avail  I6galement  le. 
>de  t>^blier  lea  acousations  contenueg  dam  tes 
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articles  dont  le  demandenr  se  plaint,  parce  que  les  dites 
aocosations seraient  vraies,  et  que  ledemandear  poavait, 
k  taison  d'icelies,  6tre  pourauivi  oriminellemeiit,  et  pafce 
que  le  d6fendeur  aurait  le  droit  de  pnblier  dans  son  journal 
toute  accusation  qu'il*  pourrait  croire  vraie  ou  fond^,  et 
de  rendre  public  tout  fait  digno  de  censure  et  de  com- 
menter  ces  accusations  et  ces  faits,  dans  la  vue  d'appeler 
une  enqudte  judiciaire  A  leur  sujet  etde  mettre  le  public 
enjifnrde  centre  la  personne  ainsi  accus6e,  et  aussi  k  cette 
pavtie  du  plaidoyer  par  laqnelle  le  dit  d6fendeur  invoque 
sp^cialement  la  v§rite  des  allegations  des  accusations 
port^es  contrele  demandeur  dans  ledit  journal,  et  comme 
justification  de  leur  publication  et  pour  att6nner  1^ 
montant  des  dommagcs  aYixquels  le  ddfendeur  pourrait 
fetre  soumis  par  suite  de  leur  publication,  dit ; 
•  "  Que  les  pretentions  du  dit  d(§fendeur  sont  inal  fondles 
/en  droit,  ^t  que  la  preuve  de  la  verity  des  dites  accusa- 
tions ne  pent  6tre  admisi^  et  les  dites  pretentions  dojiwnt 
6^e  rejetees  avec  ddpeni^,  pour  entr'aUf^es  raisons  les  sui- 
vlbites  : — 

"lo.  Parceque  le  defendenr  et  son  journal  le'  'Star' 
,n'ont  point  et6  constitu^s  par  iV  Legislature  censeUrs 
publics,  et  n'ontaucnne  autorite  l4gale  de  porter  et  repan- 
dre  dans  le  public  des  accusations  CQutre  les  citoyens 
ainsi  que  le  dit  defendeur  pr6teiiid  avoir/le  droit  defaire 
"2o.  Parceque  le  defendeur  et  son  journal  le  'Star' 
ne  peuvent  etre  justifiables  deh  pnblier  et  repandj-e  des 
accusations  fausses  et  injurieuses  centre  les  citoyens  ' 
simplement  parce  qn'ils  les  croiraient  fondles. 

"80.  Parceque  le  defendeur  ne  pent  invoqner  la  v6rit6 
des  accusations  qu'il  a  portdes  oontrele  defendeur  pour 
jnstifier  sa  conduite  ou  en  atteuuer  les  consdquences, 
attendu  que  les  actes  reproches  an  demandeur  par  le 
defendeur  ne  sont  point  des  actes  qui  se  rapportent  aux 
affaires  publiqne9,  mais  bie^-^u  caraetdre  priv6  d'un 
.pitoyen.  '  V^'ii  - 

"4o.  Parceqn'en  sup|>6sant  vrli,  ce  qui  u'est  point 
admis,  mais  nie,  que  le  demandenr  aurait  6t6  coupable 
deg  afejtes  qui  lui  sont  reprocbee  par  !«<  a^funHptir  A^r.^ 
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son  journal,  led6fenc^r  n'aTait  qa'nne  voie,  comme  tons 
les  autres  citoyons,  ponr  d6nont>Br  ces  actes  &  la  justice, 
savoir,  parnne  plainto  asserment^e  devant  iin  magistrat, 
ou  un  indictement  devant  les  Grands  Jur6s. 

"5o.  Parccqw'aucuno.des  raiiflis  du  dit  plaidoyer  ci- 
desBUB  mentionn6  sont  de  nature  &  jnstifier  ou  d  attenuer 
I'oflfense  dont  le  dfefendeur  s'est  rendu  coupable  vis-i-vis 
le  demandeur  par  la  publication  des  dits  libelles  en  difia- 
ination  de  caractdre." 

March  21,  1888.)  .  -^   -  -  ., 

.  »r.  TT.  JJofter/soii,  Q.  C,  for  appellant  :— 

It  is  manifest  that  the  mainteiiance  of  the  judgment  as 
it  stands  would  operate  a  great  legal  injustice  to  the 
defendant  both  as  an  individual  citizen,  and  as  a  public 
'journalist  of  this  city,  by 'dejfttiving  him  of  an  acknow- 
ledged right  of  defence  to  plead  to  the  action,  the  truth 
of  the  published  charges  complained  of  in  justification 
of  his  publication,  and  in  extenuation  ot, initiation  of  the 
damages  alleged  to  have  been  sufiered  by^the  plaintiff*  as 
the  actor  of  them,  inasmuch  as  the  truthfulness  of  those 
charges  is  at  the  bottom  of  such  defence,  and  because  the 
rejection  of  his  plea  of  justification  and  extenuation 
would  render  inadmissible  his  production  of  the  proof 
•of  the  truth  referred  to,  in  the  allegations  thereunder  to 
be  proved,  the  judgment  rejecting  from  the  record  the 
allegations  of  the  charges  of  fact  and  of  iiheir  truth,  in- 
tended to  be  proved  by  the  evidence  of  them  to  be  ad- 

•  duced.  '  ■  i  ' 

By  the  common  law  of  England  a  aibstantiated  plea  <^ 
the  truth  of  a  defamatory  statement,  'whether  written  or 
spoken,  is  pleadable  in  justification  of  the  offender,  on 
the  principle  that  no  injury  in  legal  comprehension  can 
be  done  t<j  a  person  by  the  mere  faet  of  the  truth  being 
•spoken  of  him,  as  shown  by  the  civil  cases  determined 
under  that  law.  The  conclusion  from  the  consideration  of 
various  cases  under  that  law  as  shown  by  Elliot,  is  that 
any  publication  injurious  to  the  fair  character  of  another 
jkud  not  shown  to  have  been  truthfully  made,  is  a  Mse 
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and  nialicions  libel.  Malice  in  such  actions  consists  in 
intentionally  doing  without  justifiable  canse  that  which 
is  injurious  to  another  and  is  believed  to  be  false,  until  it 
is  shown  by  plea  to  be  true.  The  law  attaches  to  such 
publication  the  presumption  of  falsehood  and  inalice 
until  the  presumption  of  falsehood  is  met  by  plea  of  the 
truth,  because  defamation  is  not  necessarily  a  lie,  or  until 
the  presumption  of  malice  is  removed  by  showing  a 
justifiable  occurrence  or  motive,  because  when  justifiable 
no  action  will  lie.  In  proceeding  criminally  the  criminal 
cas|^8  require  there  should  be  added  to  the  plea  of  justifi- 
ja|M|it  the  abnegation  that  the  publication  was  made  for 
Ijb^^gl^ublic  benefit,  which  must  be  pleaded  in  terms 
l^ether  the  prosecution  be  by  a  public  or  private  prose* 
ciutor,  and  which,  if  proved,  insures  the  offender's  acquittal 
from  criminality.  This  criminal  provision  forms  part  of 
our  Criminal  Code  since  the  Act  of  1874,  and  only  alfirms 
for  the  criminal  law  of  libel  the  justification  allowed  >to 
defendants  by  the  civil  law  of  England  and  France  for 
civil  prosecutions  in  libel.  But  under  civil  process  the 
plaintiff  brings  his  alleged  good  character  with  him  into 
Court,  and  if  he  condemn  himself  the  law  will  not  assist  ■ 
him  with  a  good  character  fo>  his  own  atrocious  deed. 
The  law  of  France  concurs  with  that  of  England  in  civil 
process  actions,  and  allows  recourse  against  offenders  fo^ 
injurious  defamations  published  against  a  person  as  ex- 
plaiued  by  Grellet-Dumazeau  in  his  Treatise  on  Defama- 
tion, where  he  has  collected  and  commented  all  the 
French  authorities.  At  page  151  that  author  says,  "  si 
"I'imputation  cause  un  dommage  au  plaignant,  alors 
"  Tintention  du  pr6venu  est  par  cela  seul  pr6sum6e  mau«~ 
"  vaise  jusqu'd  preuve  eontraire,  et  c'est  k  lui  de  la  fournir," 
or,  as  he  says  in  another  place,  "  c'est  k  TinculpS  a  prouver 
"  que  les  paroles  ne  sont  pas  injurious."  The  rebutting 
proof  allowed  necessarily  implies  the  allegation  of  justi- 
fication, and  extenuation,  and  as  Taylor  on  evidence,  p. 
121,  sec.  108,  speaking  for  both  systems  of  law,  says  r 
Now  in  such  circumstances  of  law  the  defamatory  pub- 
lisher subjects  himself  to  damages  by  his  own  ^act  unless 
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he  neutralizes  the  effect  of  the  defamatipn  by  circumstan- 
ces mitigating  its  ettect  and  refducing  the  damages  suf- 
fered, or  destroyang  the  presumed  intention  with  which    . 
they  we^  published.     Upon  these  points  again  both  sys- 
tems of  law  are  parallel/in  both  systems  pleas  of  mi- 
tigation, or  innocence  and.  justification,  are  allowed  and 
involved  in  the  very  authorities  themselves  which  refer 
to  the  subject,  and  which  it  will  riot  be  necessary  to  re- 
fer to  here».  because  the  second  plea  of  the  defendant  and 
the  alleged  parts  of  it  rejected  by  the  judgment  appealed 
from,  involves  justification  or  extenuation  of  the  defen- 
dant legally  and  of  right,  and.  stand  as  an  answer  to  the 
plaintirs  declaration,  and  also  legally  and  of  right  offer 
the   issue  proposed  by  the  defendant  to  be  pVoved  by 
liim  as  his  legal  defence , to  the  plaintift''s  action.  ' 

That  part  of  the  plea  of  the  defendant,  of  his  said  pub- 
lication of  the  charges  for  the  public  benefit,  adopted  from 
the  Dominion  Criminal  Act  of  1874,  was  a  good  plea,  as 
pleaded,  independent   of  the    criminal  procedure,    and 
might  be  proved  upon  the  plain  ground  that  if  the  act 
complained  of  as  published  is  so   gross  and  vile  as  to      - 
demoralize  the  character  of  its  actor,  every  public  journal- 
ibt  has  a  rightful  claim  to  his  plea  of  justification  or  miti- 
gation of  damages,  because  the  journalist  was  thereby 
rendering  the  community  an  important  service.  A  similar 
plea  was  pleaded  by  the  editor  defendant  in  the.cafie  of 
Langelier  v.  Brousxeau,  vol.  6  Q.  L.  R.  198,  et  $eq.,  and  his 
publication  excuse  as  a  journalist  as  such  was  not  rejected' 
but  it  was  not  proved,  the  Court  holding  that  it  held  no 
justification  for  the  further  benefit  without  that  excuse. 
••  and  that  the  liberty  of  the  press  consists  in  the  right  to 
"publish  with  impunity,  truth  with  good  motives  and 
"for  justifiable  ends."    See.  also  Cooper,  Law  of  Libel 

p.  31.  ,  -  .  J 

It  may  be  added  that  the  parts  or  portions  of  the  second 
plea  Of  the  defendant,  within  his  legal  right  to  plead, 
4nvolved  his  rightful  and  legal  plea  of  justification  and  V 
exte&uatioii  by  law  and  the  practice  of  the  Court,  that 
they  were  couched  in  respectful  and  correct  language. 
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and  were  not  obnoxious  to  rejection  and  being  stricken  by 
the  judgement  appealed  from. 

Pagntielo,  Q.  C,  for  the  respondent : — 

La  question  soulev6o  par  cet  appel  n'est  pas  nonvelle, 
ni  difficile  k.  rSsoudre.  Tons  Ics  anteurs,  qui  traitent .  de 
la  diffamation,  en  parlent,  et  les  tribnnanx  ont  eu  maintes 
fois  I'occasion  de  la  juger.  Tons  s'accordent  k  dire  que  la 
v6rit6  des  accusations  injurieuses  prof6r6es  contre  un 
simple  citoyeune  pent  justifier  I'injure,  ni  par  consequent 
6tre  prouv6e. 

Gette  proposition  est  surtout  vraie  ^nand  Tinjure  rev6t 
un  caractdre  de  gravity.  Ici  I'injure  est  atrocje,  Tintimd 
est  accus6  d'un  crim«  infamant  et  dans  des  dirconstances 
de  lieu  quidoivent  le  perdre,  non-seuleraent  de^febutation 
comme  homme  moral,  mais  encore  comme  homnie  d'affaire. 
Le  "  Star  "  n'invoqne  comme  excuse  on  justification,  que 
des  pretensions  insoutenables.  II  se  croit  le  renseur  des 
moBurs  publiques,  et  pense  qu'il  pent  impundment  porter 
l^s  .accusations  les  plus  hon tenses  contre  des  citoyens. 
Bur  un  racon/ar  ramass6  dans  lame,  on  des  informations 
fournies  par  des  ennemis  on  des  gens  sans  aveu. 
Aprds  avoir  ainsi  trouble  lee  families  et  la  soci6te,  detruit 
Tavenir  d'hommes  d'affaires,  il  offre  de  leur  faire  un 
procds  sur  leurs  moBurs  ou  s'excuse  en  disant : — "J'ai 
publie  de  bonne  foi  ce  qn'on  m'a  raconte^"*  II  n'y  a  pas 
de  bonne  foi  possible  k  colporter  le  mensonge,  la  calomniCf 
on  m6me  la  medisance.  La  society  n'est  pas  possible  si 
les  mauvaises  languesont  toute  liberte  d'attaquer  les 
reputations ;  k  plus  forte  raison  si  la  presse  anx  mille 
bonches — celle  surtout  qui  vit  de  scandales  et  de  sensation 
— pent  se  donner  libre  oarriere.     . 

Dareau,  "Des  Injures,"  Oh.M,  Sect.  1,  No.  6,:—" tons 
^ces  propos  et  cesr6cits  tnalins  qui  n'dnt  pour  objet  que 
"  I'injure,  ne  doivent  done  pis  dtre  indifi^rents  aux  yeux 
".  de  la  Justice,  lis  dev^ient,  cd-^mble,  etre  plus  sSver^ 
"  ment  pnnis  que  Ves  prc^os  calomnienx,  en  ce  qn'il  est 
*' moins  difficile  de  detruire  lacalomnie,  qui  suppose  ce 
n'est  pas,  que  la  mMisance  qui  objecte  ce-qni 
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"  La  -justice  affecte  sagemebt  de  regarder  les  imputa* 
"tions,  mftme  lea  pins  vraies,  oomfiM  antant  de  calomnies. 
"  et,  sans  s'expliquer  d'avantage,  0)4«-4«s  punit  snirant 
"que  la  v6rit6  eu  est  pins  ou  moins* appareute  par  elle- 
"  mdme,  sans  permettre  h  I'accus^,  si  ce  n'est  bien  rare- 
"  ment  (V.  Ch.  10,  Sect.  2,  No.  18),  de  vi^rifier  la  r6alit6  des 
"•imputations- pour  motif  d'excuses ;  pArce  qu'outre  qn'il 
"  il  y  a  un  surcroit  d'i|ijure  d'offrir  la  pireuve  de  la  y6rit6 
"  du  mal  que  Ton  dit,<'c'e8t  que,  si  cettip  v6rit6  pouvait 
"servir  d'excuse^-  tons  les  jours  ce  pj^texte  donnerait 
"onverture  k  de  nouvelle^  injurei|  .^iill  1bst  tonjours 
"  prudent  d'6carter."    „  y''  \  »    ^ 

L'auteur  ajoute  an  Oh.  10,  Sect.  2,%6.  18  i^t"  A  I'ggard' 
"  des  imputations  verbales,  il  faut  encore  dic^tingner,  si 
"  elles  n'ont  6t6  pTof§r6es'qne  pour  reponsser  itne  injure, 
"ousi  elles  ont  en  lieu  sans  qn*aai  fut  attal|u6.  An 
"  premier  cas,  on  ne  sanrait  douter  que  I'injure  ainsi  prp- 
"  f(§r6e  en  defendant,  ne  fut  excusabK;,  si  elle  ^tuit  vraie, 
"  en  observant  que  cette  v6rit6  doit  dtre  de  notori6t6  oil 
"prouvte  par  6crit,  sans  en  venir  k  des  pr<puVes  par 
"  temoins,  qui  ne  donneraient  lien  qu'&  de  longues  con- 
"  testations ;  mais  an  second  cas,  lorsqne  Tinjure  m  li^n 
"  de  gait^  de  coeur,  comme  on  dit,  et  sans  avcMr  6t6  provo- 
"  qu6e,  la  y6rit6  n'y  fait  rien,  quand  mSmie  Timputation 
"  tendrait  4  faire  punir  un  crime  public  et  qu'on  offrirait 
"  d'en  faire  la  prenve.  G'est^  remarqne'  de  Darg«htr6, 
"  snr  I'article  627  de  la  nonvelle  Goutume  de  Br^t^tgke, 
"ou  cet  auteur  observe  qn'il  a  Vu  plnsienrs  exemplies  de 
* "  punitfon  pofir  injures  en  pareil  cas,  qnoiqne  le  fait;  p&t 
"  6tre  vrai  en  lui-m6me. 

"  C'est  sur  ces  principes  qu'il  a  dt6  jng6  par  Arrfit  dn  19 
"  avril.ietO  (rapportd  pat  Boniface,  torn.  ^  liv.  8,  tit.  2,) 
"  que  Vimputation  de  faussaire  faite  k  un  greffier  6tait 
"  ptinissable,  qnoiqne  vraie ;  oar,  malgr6  que  ce  gre£B.er  I 
"entsnbi  des  amended  pour  avoir  pr6variqu6,  rinjuriant 
"n'en  fut  pas  moins  condamn6  anx  d6peus,  et  4  one 
"  amende  de  vingt  soil?.  f 

,"  Par  autre  arrdt  du"  1^  ddcembre  16t9,  (rapportfi  an 
♦'Bj^fineil-des  Arrfets  de  la  Booheslavin.  liv.  1.  lett.  l.tit., 
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"  8,  art.  1),  an  particnlier,  qui  en  avait  appel6  nn  antre 
'  banqueroutitr,  fut  condanin^  (qnoiqne  I'injure  fnt  vraie) 
"  k  dcmander  pardon  &  Toffensd  en  aa  maison,  et  k 
"  d^clarAr,  en  prSsence  de  six  marchandH  et  du  jnjje,  que, 
"  iiial-[k-pit>pos,  etc.,  etc.  Voyez  auBsi  le  Dictionnaire  dea 
"  ArrAta  an  mot  Injures,  No.  4,  Mition  de  1727." 

La^n^lAme  doctrine  est  enseignde  par  Denizart,  collection 
de  Jwritp.  Vo.  Injure.      <  .  ' 

Merlin,  JR^^/.  Yo.  Injure  Ml  No.  8. 

DoRioN,  Oh.  J.  (cft'o.): —  ■■ 

The  appellant,  who  in  1879  was  the  publisher  of  a 
newspaper  oalled  the  "Star,"  published  on  the  18th  March, 
1879,  an  article  headed,  "A  Monster's  Work — A  Toung 
"Oirl  Enticed  into  a  Railway  Office,  Drugged  and  Out- 
"  raged.  Ned  McLeish  True  to  His  Record.  An  Outrage 
"  Father  Fails  in  an  A;ttempt  to  Pistol  the  Fellow,"  in 
which  he  accuses  the  respondent,  by  natiie,  of  having 
committed  almost  every  conceivable  crime.  For  ^his 
libel  the  respondent  has  sued  the  appellant  for  #19^000 

damages,  s*  "    ,        / 

The  appelant  has  answered  this  demand  byi^IIeging 
that  the  statements  contained  in  the  article^  were  true 
.and  thi^  hd  was  ready  to  prove  them.  ' 

To  this  plea  the  respondent  demurred,  i^d  the  Oourt 
below  has  maintained  the  demurrer  and  rejected  the  plea. 

From'  this  judgment  the  appellant  has  instituted  tl^ 
prei^nt  appetih-  , 

The  whole  question  before  us  is  whether  the  appellant 
has  the  right  to  prove  the  trath  of  the  libel  which  he  has 
published  agftinst  the  respondent. 

This  question  miist  undoubtedly  be  determined  by  the 
rules  of  the  French  law,  and  it  would  be  difficult  to  find 
a  single  French  authority  to  support  the  doctrine  that  the 
author  of  a  libel  can  justify  the  libel  by  proving  the 
truth  of  the  injurious  statements  which  he  has  published. 
The  contrary  doctrine  has  universally  been  hel^ ;  the  only 
exceptions  being  when  the  libel  is  justified  by  the  occa- 
sion  on  which  it  is  published,  and  w^ich  makes  it  a  pri- 
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vilflgpd  commoiiication,  or  when  the  facts  imputed  to  the 
party  against  Whom  the  libel  haa  been  published  have 
become  notorious,  such  as  would  be  a  condemnation  by  a 
court  of  justice  for  a  criminal  offence. 

Denizart^Vo.  Injure,  No.i  16,  says  on  this  subject:-— 
"Geux  c^iitre  lesquels  la  r6paration  d'une  injure  est 
"  deraan^6e,  ne  sont  pas  refus  A  pronver  la  v^rit^  des 
"  paroleii  injurieuses ;  les  admettre  A  faire  cette  preuve,  ce  < 
"  seraiy  autoriser  la  diflfamation.  L'ordre  public  veut 
"  qu!on  proscri ve  cos  sortes  de  preuves,  qui  loin  de  jnsti- 
"  fier  aggravoraient  I'injure.  On  pent  sur  cela  consnlter 
"  Boerins,  Covaruvias,  Despeisses,  Chenu  et  Gharondas." 

The  following  passage  in  Ouyot's  Repertoire,  Vo.  Injure, 
p.  287,  1st  ool.,  is  to  the  same  effect:  "Mais  quelqne 
"  vraie  que  soit  Tinjure  lorsqu'elle  est  faite  ailleurs  qn'en 
"justice,  dans  le  desseib  d'injurier,  elle  est  punissable,  |^ 
"  quand  mime  eUeferaU  connaitre  un  crime  dont  il  convien- 
"  drait  de  tirer  yengeance  pour  I'int^rdt  public' 

Dareau  in  his  traits  des  Injures,  ch.  1,  sect.  ^,  No.  6, 
and  Merlin  in  his  Repertoire,  Yo.  Injure,  $  8,  No.  8,  both 
hold  the  same  doctrine. 

Nothing  can  be  more  applicable  to  the  present  case 
than 'these  authorities,  which  have  become  the  basis  of 
our  jurisprudence  as  regards  actions  for  libel  and  for 
slander.  ^  ' 

In  the  case  of  Nicfdess  4*  Brpwn,  the  defendant,  raed  in 
damages  for  having  stated,  1st,  that  the  plaintiff  had  set 
fire  to  his  own  house ;  and  2ndly,  that  he  had  been  con- 
victed of  embezzlement,  pleaded  the  truth  of  his  aconsa- 
tions,  and  oh  demurrer  his  plea  was  rejected  as  to  the  first 
imputation,  and  maintained  as  to  the  second  on  the 
ground  that  a  conviction  and  sentence  for  a  crime  was  a 
notorious  fact.  This  case  is  taken  from  the  note*book 
(p.  581)  of  the  late  Chief  Justice  Reid;  who  rendered  the 
judgment  on  the  15th  of  October,  1822.  A  case  of  McKi^ 
Sf  St.  Oermain  is  there  cited  as  having  been -decided  in 
the  same  sense.  >'   . 

In  the  case  of  M&nger  4>  Pi^ritiemt  (6  L.O.R.  416),  this 
Gonrt  decided,  iii.l856i  that  it  was  not  necessary  that  the 
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plaintiff  should  prove  that  the  imputations  against  him 
were  fals<»,  to  enable  him  to  Tooovordamafffts. 

In  thn  case  o(  Noi>l  iSf  Chabot  {^  UMl.  211),  tho  plea 
alleging  the  truth  of  the  imputations  on  the  character  of 
the  plaintiff  was  dismisHod,  on  domurror.by  Chief  Justice 
Meredith. 

The  case  of  P^ftrin  Sf  Laroehelle  (4  B.L.  286),  also  sup- 
ports the  pretentibns  of  the  respondent. 

In  Brassard  Sf  MtM/uin  the  defendant  had  publicly  stated 
that  the  plaintiff  had  committed  perjury.  On  being  sued 
for  damages  he  pleaded  the  truth  of  his  statements.  This 
plea  was  dismissed,  on  demurrer,  and  the  judgment  con- 
firm<)!d,  in  appeal,  on  the  17th  of  June,  1876. 

On  the  6th  of*  June,  1879,  this  Cdurt  unanin^ously  re- 
versed the  judgment  of  the  Superior  Court  in  a  case»of 
Hart  4-  ThMen  (2  Leg.  News,  202 ;  6  Q.L.R.  267),  and  con- 
demned the  respondent  to  pay  |20  damages,  for  having 
unnecessarily  stated  in  an  action  for  professional  servicesi 
that  those  services  had  been  rendered  to  the  appellant  for 
a  venereal  disease.  The  truth  of  the  statement  was  not 
denied,  but,  on  the  contrary,  it  had  been  admitted  by  the 
appellant,  who  had  confessed  judgment  in  the  action  in  , 
which  it  was  made. 

The  case  of  Ottgjf  Sf  Fergusonill  L.C.R.  409),  was  cited 
in  support  of  the  preteusidns  of  the  appellant,  but  the 
only  question  decided  in  that  case  ^as  that  a  party  could 
plead  that  the  occasion  on  which  he  was  accused  of 
slandering  the  respondent  wa»rfr-pjrivileged  one,  without 
admitting '  having  used  the  expressions  complained  pf, 
and  in  that  case  both  Chief  Justice  Li^fontaine  and  Judge 
Duval  diflfered  from- the  majority  of  the  Court. 

It  is  contended  on  behalf  of  the  appellant,  that  although 
the  truth  of  the  libel  cannot  be  proved  as  a  justification, 
yet  it  can  be  piroved  in  mitigation  of  damages.  I  am'' 
unable  to  understand  how  the  proof  of  the  truth  of /4 
libel  can  diminish  the  damages  such  a  libel  may  have 
caused,  and  there  is  no  authority  to  be  found  in  the 
J^ench  books  to  authorize  such  a  distinction. 

Then,  it  i^  said  that  the  respondent  having  in  his  de- 
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cUntioD  alleged  that  the  facta  stated  in  the  tibel  were 
untrue,  therefor^  tht>  appellant  ought  to  be  adinittt^d  to 
prove  that  they  are  trnt^.  The  renpondent  was  entitled 
to  prove  malice  by  showing  that  the  appeUant  knew  that 
his  statemeiita  were  untrue,  and  if  the  respondent  ad- 
duced any  evidence  to  that  i^tteot,  then,  and  not  until 
.then,  the  ap|>etlant  ^uld  have  a  right  to  rebut  such 
evidence  by  proving  the  truth  of  the  statement  made. 
We  have  shown,  however,  that  the  respondent,  in  order 
to  recover  damages,  is  not  bound  to  prove  that  the  facta 
stated  were  untrue,  and  theraflbre  the  appellant,  who  is 
the  defendant,  has  no  right  to/  prove  that  they  are  true 
unless  the  plaintiff  had  first  eiktered  into  this  evidence. 

For  these  reasons,  I  am  unable  to  concur  in  the  judg- 
ment about  to  be  rendered,  and  by  which  the  judgment 
^of  the  Oourt  below  will  be  reversed,  and  the   appellant 
allowed  to  enter  into  proof  t>f  the  truth'  of  the  facts  by 
him  stated  in  the  impugned  article.  °^/-v  . 

Baby,  J.  (Am.): —  .  .      "  »'". 

I  am  obliged  to  express  my  concurrence  in  the  doctrine 
laid  down  by  the  Chief  Justice.  The  contrary  view  has 
never  been  admitted  in  the  French  Courts.  McLeis|l~--^'^ 
was  accused  of  committing  a  prime.  The  "Star"  pub- 
lished the  charge,  and  when  an  action  was  brought 
against  the  publisher,  he  merely  said,  "  I  have  a  right  in 
the  public  interest  to  publish  this,  and  to  prove  its  truth." 
There  are  some  journals  at  the  present  day  whichv  in  the 
pursuit  of  sensation,  have  no  respect  for  the  privacy  of 
families.  So  long  as  they  can  gratify  the  craving  of  their 
readers  for  exciting  news  they  care  not  what  injury  they 
work.  The  Court  should  do  nothing  to  sanction  jouma;!^ 
ism  of  this  type.  I  think  the  answer  in  law  shpuld  be 
maintained  and  the  judgment  confirmed.  "'^ 

,     Cross,  J.  (for  the  majority  of  the  Court)  :-^ 

McLeish  brought  an  actfon  of  damages  against  the 
publisher  of  the  "  Star  "  n^Wspaper  for  libel,  in  which  it 
was  alleged  that  the  libellbus  matter  was  false  and  mali- 
cious, and  was  published  with  the  intention  to  injure 
and  ruin  the  plaintiff.  i6apondent. 
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The  defendant  (appoUanl)  pleadoi    that  he  had  only 
given  the,sttbatance  of  a  common   mmor;  besides,  what 
ho  had'statiHl  was  in  fact  true,  that   it  had   been   stated 
without  any  malice  or  intention  to   ii^nre,  but  as  Infor- 
mation which  the  public  had   an   interest  in  being  in- 
.     formed  of,  and  he,  as  a  journalist,  oonmqnicated  to  them 
in  the  public  interest ;  that  if  not  en 
he  had  a  right  to  plead  the  truth,  At 
damages. 
Thb  respondent  demurred,  Qbjectit  g  to  that  part  of  th« 
h:      plea  which  contended  for  the  ri^ht  to  prove  the  truth  of 
the  libellous  matter. 
The  Superior  Court  sustained  thjo  demurrer  in  terms 
.  rejecting  so  much  of  the  plea  as  allcjifed  and  claimed  the 
right  to  prove  the  truth  of  the  libellous  statements. 

Thus  there  was  no  specific  part  of  the  plea  rejected,  no 
particular  p&ragraph  struck  out,  but  only  a  principle  laid 
down   without  any  specific  applicatiofi    to  any  parti- 
cular part  of  the  do<;ument  impugned. 
This  is  ton  unscientific  and  illogical  form  of  pleading, 
"    consequently  the  judgment  thereon  can  only  amount  to 
*"    a  general  direction  to  be  followed  by  the  judge  who  is  to 
o '  try  the  case,  io  observe  certain  principles  in  the  admission 
or  exclusion  of  evidence ;  no  sped^  part  of  the  plea 
bMUg  Ti^ected,  it  is,  therefore^  impossible  to  determine 
from  the  judgment  what  partfcular  part  of  it  is  to  stand. 
^       As  regards  the  objection  to  the  allegation  of  the  truth 
of  the  libellous  matter,  the  question  came  squarely  up  in 
this  Court  iu   the  case  of  Gug^fv.  Ferguson  (11  LC.E. 
409),  where  the  defamation  consiftted  of  the  imputation 
"you  are  a  perjured  scoundrel,"  and  the  Court  sustained 
the  plea  of  its  truth  alleged  in  mitigation  of  damages. 
•    It  does  not  appear  by  the  report  with  what,  pr  if  with 
,  any  palliation  of  circumstances  the  matter  was  pleaded; 
if  may  therefore  be  assttmed  to  have  been  a  less  favorable 
case  than  the  preseiit ;  at  all  events  the  Court  sustained 
the  plea  and  the  principle.    Another  case  has  since  been 
determined  at  Qilebec  in  the  same  sense,  Jjmgdierv. 
Brmuseau,  6  Q.L.i.  198  (S.C.  1880),  and  I  have  always 
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anftttratfKHl  that  thu  impromiioii  at  Montitml  wmb,  (hat 
trutli  could  bo  piMuliwl  ill  mitigAtion  of  daknagui  in  ltb«l 
uaaei.' ' 

It  ifl  true  tbnt  in  ahiuMt  Mv«ry  Frtmcsh;  Anthnrity  wu 
tLn<I  it  Htatud  thai  truth  douM||bt  juatiry  alihtd,  an  axiom 
in  whit;li  I  enliri^ly  concur;  but  I  M^e  nothing  in  any  of 
them  to  pruvontthu  truth  buingall(>g«Nd  aa  a  palliation  or  ' 
mitigation  ofdamAgt)".  m  thr  ruanlt  in  (oii  may  prove  it 
to  Ih).  In  curtain  circumstaiicwa  it  may  provo  exactly  tho 
reverM.  I  prcaumo  it  will  scarctdy  he  disputed  that  a 
.defendant  may  help  to  prove  a  plaintifTs  qIm;  the  pl«i' 
may  Ducceed  in  bringing, out  the  animuH  by  which  the 
libel  wtw  innpirod.  In  iinch  caxi  the  plea  of  truth  might 
prove  an  aggravation,  Although  the  defendant  might  have 
intei|ded  the  reverse.       t 

The  plaintiff' haM  full  Rcope  to  allege  the  libel  with  all 
the  attendant  circumstances  of  malice  fnd  intention  to 
injure..  Why  should  Hhe  defendant  not  have  the  like  op- 
.  portnnity  to  explain  the  circumstances  in  which  he  was 
placed,\tnd  the  motives  which  prompted  his  actioq  ?  If 
in  regard  to  these  his  mouth  has  to  be  closed,  he  ib  to  a 
curtain  extent  placed  at  the  mercy  of  his  antagonist. 

I  do  not  see  how  justice  can  be  so  well  accomplished 
in  such  cases  as  by  a  narration  and  proof,  by  each  of  the 
parties,  of  thu  oirvumstani^s,  leaving  the  tribunal  to 
judge  of  the  gpod  or  |)ad  faittif  bf  the  litigants,  thus  afford- 
ing the  best  criterion'  for  thb  measure  of  damages,  if  any 
have  been  sustained. 

I  will  content  myself  by  ^iting  one  or  two  authorities 
to  illustrate  my  meaning.  Vako,  for  instanoe.  Merlin,  in 
his  E6p.  de  Jur.,  vo.  Injure,  §3i  He  begins  by  remarking : 
"  On  ne  doj/t  point  tegarder  coLme  injure,  ce  qui  a  6t6  dit 
"ou  fait  soHs  aucun  (letmn  tkn/urier."  He  then  gives 
several  examples  of  slander  which  from  the  oiroumstances 
he  considers  perfectly  ozcnsabld  First,  the  Sieur  Dnval, 
whose'  sititer-in-law,  living  in  the  kouse  with  him,  had  a 
sum  of  money  stolon  from  her.  \  He  took  two  witnesses^ 
and  searched  thu  house ;  the  nipney  was  found  in  the 
fioiUattc  of  the  bed  of  his  two  feq^ale  forTants.    One  of 
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ihein  asked  who  could  have  pat  it  there  ?  He  repli<Hl, 
"It  must  have  been  you;"  and  observing  one  wi*op,  be 
■aid  to  her,  "  [t  must  have  hmm  ymi."  Thi^y  Uft  bis  ser- 
vice and  prps^iouted  him,  ohtaiiiiiig  his  condtuniiatiun  to' 
a  9ne,  but  in'^he  Cour  de  Ottsaation  the  judgment  agai|ist 
him  was  set  aside.  '   '• 

The  next,  la  DamV  DeAster  proAiumted  by  the  Sienr 
WeisM  for  spreading  thu  re|>ort  that  he  and  his  family 
had  the  itch.  She  excused  herself  by  saying  she  had  told 
her  friends  so  as  to  avoid  contamination.  Hhe  was  fined; 
but  the  Cour  d«  Oassation  annulled  the  judgment  against^ 
her.  _,  ,    ,  J.  .        ,.  ,.^ 

Next,  the  mayor  of  Meriheim  called  a  Calvsnistio 
clergyman  an  ass  ;  he  was  condemned,  but  the  judgment 
had  the  same  fate  as  the  others  in  the  Oour  de  Oassation. 

The  next  was  that  of  a  bailiff  who  had  served  ajudg- 
^  menl  for  le  Sieur  Brunengh6,  whom  he  asked  for  his 
fees,  and  in  return  was  s^^cused  of  having  committed  an 
irregularity  and  forgery  in   hjs  procedure.     It  appears"^ 
that  without  the  Sieur  Brunengh6's  consent  this  bailiff 
had  been  substituted  in  the  place  of  another  who  was  to 
have  mad^  the  service.    There  were  circumstances  of- 
suspicion  as  to  thj  regularity  bf  the  bailiff's  proceedings; 
the  consequence  was  that  the  condemnation  he  obta^ne^ 
had  no  better  fate  than  the  others  in  the  Conr  de  Cassflf* 
tion.  ■  ■   .    '    .  /.-■  ji.: .  ■■■.■.. ;  .•_     .      ■■^' 

In  these  cases  the  circumstances  must  have  been  all 
pleaded  and  proved,  otherwise  the  Court  could  not  have 
been  informed  of  them. 

—  Merlin  then  goes  on  to  state,  "  Une  question  que  les 

"  antenrs  ont  fort  agitde,  de  savoir  si  la  v6rit6  de  I'injnre 

'^doit  excuser  celui  qui  I'a  proferde.     Mais  quelque  vraie 

"  que  soit  Tinjure,  lorsqn'elle  est  faite  dans  le  desaein  din- 

''jurier,  elle  est  pnnissable  (|nand  mdme  elle  ferait  con- 

"  naitre  an  crinto  dont  il  conviendrait  de  tirer  vengeance 

••pear  rint6r6t  public." 

^^^_  I  will  supplement  this  by  a  citation  from  les  arrets  d»- 

viB^llon,  vo.  In^re,  t.  2,  p.  442 :  "L'injure  Hiam  de  chose 

:  ^'Traie  est  d^fendae  qaaud  elle se  dit convUm cwwa  et iiyu^ 
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^^riando  animo  si  non  conoUiis,  L.  tie  iryur.,  parce  que 
"  rhonnStete  publique  et  la  civile  uonversation  en  est 
"  pffiinsec,  qui  ne  permet  pas  que  I'on  s'iiyurie  Tun  I'au- 
"tre:"'  '       "'       ■  ■    '  J 

It  folloWs,  I  think,  that  wl^en  the  defendant  denies  the 
intention  to  injure,  and  statds  the  circumstances,  the  alle- 
gation of  the  truth  cannot  be  excluded  from  these  circum- 
stances, nor  can  a  plea  be  rejected  on  demurrer  because 
it  contains  iiueh  an  averment,  with  circumstances  of  ex- 
cuse or  justification.  .. 

It  is.  a  graver  question  how  far  and  in  wbat  mannisr 
proof  may  be  admitted  of  this  truth.  The  tendency  of. 
modern  ideas  is  to  admit  this  proof,  although,  it  may  be 
not  as  an  eutire  justification.  It  is  now  admitted  in  cfi- 
minal  eases  where  the  truth  is  alleged,  and  it  is  further 
allege*^  that  it  was  for  the  public  benefit  that  the  mat- 
ters charged  should  be  published,  and  the  particular  fact 
orf&cts  stated,  whereby  it  was  for  the  public  benefit; 
*  wheUj  if  properly  pleaded,it  becomes  a  question  for  the 
jury  to  determine  on  the  proofs      •  ?'    ■       /^ 

Experience  demonstrates  that  there  may  be  malicious 
truth.  Moral  actions  are  only  to  be  estimated  by  their 
motives,  and  tftith  spoken  with,  an  ii]^uriou8  purpose 
partakes  of  the  nature  and  engages  in  the  guilt  of  fa^ 
hood ;  but  truth  may  be  honestly  spoken  with  a  vievv^  to 
warn  the  public  against  the  injfihriouB  enmple  of  bad 
actions  and  to  promote  a  mortal  sense  by  which  pubUo 
opinion  is  moved  to  the  suppression  of  vice.  The  appel- 
lant, as  a  journalist,  naturally  ptiblishes  events  wbidh 
are  of  general  interest ;  he  has  no  title  to  be  a  pnblie 
censor,  but  if  he  confines  himself  to  an  honest  statement 
of  facts  in  regard  to  events  which  for  general  advantage 
it  is  w^U  should  be  known,  he  may  believe  that  he  can 
take  the  risk  of  submitting  to  a  Court  or  jury  as  to 
whether  his  acts  havtf  been  blamable  or  otherwise.  He 
may  be  williug  to  take  this  risk.  -; 
V  The  majority  of  ti*  Court  are  of  opinion  that  the  de- 
mnrrer  in  this  case  wa»-iiB^ropCTty-BttBfattiwd:i-4i 
place  of  being  maintitiiied  it  should  have  been  Overruled. 
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We  therefore  reverse  the  judgment  of  the  Superior  Court 
and  dismiss  the  demurrer. 
The  judgment  of  the  Qourt  of  Appeal  is  registered  as 

follows : —  _  .  \ 

"  The  Court,  etc......  i 

"Considering  that  the  demurrer,  or  defense  en  droit, pro- 
duced in  this  cause  by  the  respondent  to  part  of  the  ap- 
pellant's second  plea,  does  not  indicate  or  specify  any 
particular  paragraph  or  distinct  portion  of  said  plea, 
which  might  be  susceptible  'of  being  Struck  out  as  illegal ; 

"  Considering  that  said  plea  in  manner  and  form  as 
pleaded  ought  not  to  be  rejected  on  demurrer ; 

"  Considering,  therefore,  that  there  is  error  in  the  judg- 
ment rendered  in  this  cause  by  the  Superior  Court  at 
Montreali  on  the  Slstof  May,  1880,  rejecting  part  of  said 
plea,  the  Court  now  here  dotWeancel,  annuls'  and  set 
aside  the  said  judgment,  and  proceeding  to  render  the 
judgment  which  the  said  Superior  Court  ought  to  have 
rendered,  doth  dismiss  the  said  demurrer  or  difense  en 
'  droit  of  the  respondent,  but  without  (KMsts'in  the  sfid 
Superior  Court ;  and  it  is  further  considered  and  adjudged 
that  the  appellint  do  recover  from  the  respondent  the 
costs  of  this  Court  on  the  present  appeal.  The  Hon.  Ch. 
Justice^and  Mr.  Justice  Baby  dissenting." 

'  Judgment  reversed. 

Pagnuelo  Sf  Si-Jean,  for  respondent. 
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MONTREAL  LAW  BBFORTS. 


JanQ  20,  1888. 


Cwawi  DoRioN,  Ch,  J.i  ^Tkssier,  Cross,  Church,  Jj. 

I      ^.        .  ■-  '  ' 

HUGH  GRAHAM  et  al., 

(Defendanti  in  Court  below), 

_■'■_      -^^i       -  L     •'  '  Appellamts ; 

AND  -  ■'    ■ 

?  ■■■  ■   •   ■ 

jbsEPH  d  DAOUSt, 

{PImtUiff  in  Court  below), 
"  Besfondent. 

Libel— Dismissal  of  ptAlicoj^eUU-^Publication  of  fact  by  news' 
paper  with  explanation  of  cause  of  dismissal— Pleading 

truth  of  statement.  "" - 

.    ■  .       ^,  -•  -n  ■ 

Ubld  :— (Keveraing  the  decision  of  Mathiku,  J.,  4  8.  C.  49),  that  the  acts 
of  every  pablic  official  are  subject  to  fair  and  legitimate  criticism  ter 
the  press  and  tli&^eral  public ;  that  the  dismissal  of  a  public  offi- 
,  cial  is  a  matter  tf  general  interest  of  which  the  pablic  are  entitled 
to  be  informed  Mind  the  announcenient  of  sacl)^, dismissal  and  i^tfae 
cause  tliereof,  is  not  ground  for  an  action  of  damageii,  except  in  cases 
wliere  it  appears  that  the  publication  was  made  maliciously  and  with 
intention  to  injure.  It  is  for  the  Court,  or  for  the  jury  (if  the  case  be 
tried  before  a  jury )  to  determine,  on  the  evidence,  whether  the  publi- 
cation complained  uf  was  made  maliciously  and  with  intention  to 
ipjnre,  and  the  truth  or  untruth  of  the  facto-is  one  of  the  most  impor- 
tant circumstances  to  be  considered  in  arriving  at  a  decision  on  this 
point ;  therefore  a  plea  alleging  the  truth  of  tlie  publication  is  not 
demurrable. 

The  defendants  moved  (April  7,  1888),  for  Jeave  to  ap- 
peal from  tlie  interlocutory  judgment  rendered  by  the 
Superior  Court,  Montreal  (Mathieu,  J.),  Karch  27,  1888, 
rejecting^  plea  in  Which  the  defendants  pleaded  the 
^ruth  of  me  matter  charged  as  libellous  by  the  plaintiff. 
The  judgiient  of  the  Court  below  is  reported  in  M.  L.  E.,. 
4  S.  C.  49.  The  motion  was  granted,  and  the  parties 
having  boon  hoard  (May  16, 1888),  on  tho  TnoritHtif  t.hft=; 
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«^     June  20, 1888.]  ,.       ■ 

DoBlON,  Ch.  J.  (for  the  Court)  :-^r  ^    \       ' 

This  is  an  action  of  damages  for  libel.  Daoust,  the  plain- 
tiff (now  respondent),  had  been  employed  in  the  office  of 
the  prothonotary  of  the  Superior  Court  for  seventeen 
years,  when,  on  the  6th;October,  188t,  he  was  dismissed. 
On  the  7th,  the  Star  published  an  article  in  these  terms : 
"  Coiirt  House  sensation  —  Political  Pull  at  an  end—  Another 
*^  clerk  dismissed.  —  Mr.  Olivier  Daoust  has  occupied  a 
"  sinecure^  in  the  prothonotary's  office  for  nearly  seventeen 
"  years.  Appointed  in  Mai;ch,  1870,  he  was,  yesterday, 
"dismissed  for  general  neglect  of  duty.  Probably  no 
"  other  in  the  department  gave  such  general  dissatisfac- 
"  tion  as  did  the  dismissed  clerk.  Qie  has  been  for  years 
"  in  charge  of  one  .of  the  most  important  branches  of  the 
"  service,  as  custodian  of  the  Superior  Court  records, 
j"  There  is  scarcely  a  lawyer  at  the  bar  who,  at  one  time 
"  o@other,  had  not  to  complain  of  him.  Records  and 
"pai>ers  seemed  to  disappear  as  by  enchantment,  and 
"often  cases  have  been  retarded  for  months  till  the 
'•  recpii^  could  be  found.  Nothing,  however,  would  pre- 
"  Vetit  Mr.  Daoust  from  fpllowing  the  even  tenor  of  his 
"  way.  He  had  a  political  pull  andfknew  it.  His  father 
-"  is  a'^member  of  the  House  of  Commons  for  the  county 
"  of  Twb  Mountains,  and  sits  on  the  right  side.  But  reform 
"in  Court  House  circles,  it  would  seem,  has  come  to  stay, 
"  and  Mr.  Daoust  is  the  second  to  succumb.  Everybody 
"  says, '  served  him  right.' " 
This  is  the'article  of  which  Daoust  complains.  >  *  / 
The  proprietors  of  the  Star  pleaded  that  Daoust  w»b 
a  public  officer ;  thW  he  was  dismissed  foi^  dereliction  of 
duty;  that  it  was  a  matter  of  public  interest;  and  that 

1  they  intended  to  prove  the  truth  of  what  they  had  said. 

*"'     The  plaintiff  demurred  to  this  plea,  and  the  judge  in 

.  the  Court  below  said,  'You  have  no  right  to  plead  the 

truth  of  the^  imputations  contained  in  the  article,  in  justi- 

Auation  uf  thu  publlCAt^li.'   This  Court  is  of  opinion  thW 

the  decision  is  an  ioterfeteice  with  the  Uberty  of  the 
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press.  The  public  ^ad  an /interest  in  being  informed 
that  paonst  was  no  ^ongeif  an  offioer  employed  in  -the 
court  house.  Suppose  that  ^  had  been  wrongfully  dis- 
missed, would  the  Star  havift, been  liabld  in  damages  for 
publishing  the  fact  of  Yak  dismissal  ? "  Certainly  not. 
The  exception  is  when  thtt  publication  is  malicious  and 
with  intent  to  injure ;  and/ this  is  a  question  for  the  jury. 
If  the  charge  were  published  ten  years  after  the  dismissaU 
the  occasion  would  no  loiger^e  privileged.  But  at  the 
time  of  its  occurrence.Ut  was  right  and  jnc|t  that  a  news< 
pappr  should  mention  and  comment  upon  the  fact  of  the 
dismissal.        ,     _      '  \'L    ;         V   ":■    ■    j- 

The  judgmeint  will,  therefore,  be^vetsdd,  and  the  ap- 
jiellants  will  be  allowedjto  prove  th^  plea.  If  the  state- 
moQts  made  in  it-are  shown  to  be  trnV  Daonst  will  have- 
to  submit  to  the  coiuequences  of  hisovm  wrong-doing.  If 
some  parts  arjQ  shown  to  be  untrue,  then.  Daoust  will  be 
pitied  to  such  damages  as  the  jury  mayVllow. 

'    Tl^e  jiidgment  of  the  Court  is  recorded  a»v  follows  :— 
"LaOour,  etc......  j  \  ' 

"  Oon^d^rant  •  que  I'intimfe,  de&andeur  en  oour  de  pre- 
miere inst^ce,  se  plaint  par  sa  declaration  que  les  appe- 
lants  Qutptiblificontre  lui,  le  7  octobre  1887,  dans  Ip  jour-. 
nal  '  3%«  ifoi^^  Daily  Star,-  dont  ils  sont  propridtaires, 
un  libelle  di&natpire,  &  raison  dnquel  Tintim^; 
une  condamnation  e9  dommages  et  int^rftt  contre 
^     "Et  considerant  que  lea  dits  appelants  ont  p) 
cette  action  que  Tintim^  qui  pendant  4i;E-sept  anBiayait 
6t6 employi§  an  greffe  cle  la  Cour  Sup^tieure  dansle.dis' - 
trict  de  Montrdal,  avait  6t6  deatitn^  pour  incompetence ;, 
(^n'ils  n'avaient  fait  que  commenter  de  bonne  foi  et  sans 
malice  Ilk  conduite  de  I'intime  en  sa  qnalil6  officielle;  el 
les  actes  qw  avaieni  conduit  d  sa  destitution,  et  que  ^es 
assertions  colitenues  daUs  Farticle  dont  sia  plaint  Tintime 
jfetdent vraies^x^     .      '.    .\:  .  /A-     ^''^^    "■■ '^  V--' 

"Etcdnsidtomt  que  snr  tme  rtponse  ep  <to6it  la  Oomr 


'de  premiire  instance  a  renvoyd  partie  des  exceptions  des 
appelants,  en  inalntB^mait  qn'il  n'^tait  pas  i^nnis  jk  nne 
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partie,  accrisde  de  diflfaiAation,  de  pronver  l(t  v6Tit6  des 
fkits  qui  font  le  siyet'de  la  demMtl3%  en  dommages  ; 

"  Et  consid^rant  que  les  actes  de'^^tout  officier  public 
sont  s^iets  k  uue  justeet  legitime  critique  de  la  part  de 
la  preside  et.dn  public  en  g6n6ral ;  que  la  destitution  d*un 
officier  public  est  un  jsuji^t  d'intdrAt  g6n6ral  que  le  public 
.  a  int6r6t  de  connaitre,  et  que  la  publication  ^'une  telle 
destitution  et  des  causes  qui  I'oht  motiv^ene  pent  donner 
lien  A  nne  ngclamation  eh  dommages  que  dans  le  cas  que 
d'aprds  les  circonstances  une  telle  publication  aurait  6t6 
faite  par  malice  et  avec  I'intention  de  nuire ; 

"  06nsidi§rant  que  c'est  au  tribunal  et  an  jury,  «i  le 
procds  a  lieu  devant  nn  jury,  ^  determiner  d'aprds  TeU" 
semble  de  la  preuy^  si  la  publieation  iocrimin6e  a  U6 
'  faite  par  malice  et  avee  retention  4e  nuire,  et  que  la 
y6rit6  etja  faussetd  des  faits  est  une  des  circonstances  les 
plus  importantes  pour  determiner  si  les  appelants  ont 
en  pnbliant  TiEtrticle  dont  se  plaint  I'lntime,  agi  avec  ma- 
lice  et  dans  I'intention  de  lui  m^iei;,  ,  >^v> 

"  Et  oonsiderant  que  sons  ces  circonstances  la  partie  des 
exceptions  des  ap][>elants  qui  a  6t6  rejist&s,  n'aurait  pas  dd 
I'dtre  snr  une  r^ponse  en  droits  et  qu'ily  a  erreur  dans  le 
jugement  rendu  piar  la  ,Oour  de  premiere  instance  le  27 
mars  18883  Montreal  {         >,  ' 

"Ciette  Gour  casse  et  annule  le  dit  jugement  dn  2*7 

.mars  1888,  et  proc4dant  &  rendre  le  jujgement  que  la  dite 

C<oqr  de  premiere  instance  aufait  da  rendre,  cette  Oour 

renvoie  les  r6ponses  en  droit  di  Tintime  sux  exceptions 

de  Tappelaat,  avec  d^pens  snr  la  dite  r^ponse  en  droit 

iant  en  Oour  de^  premiere  instance^  que  sur  I'appel,  les 

firaia  en  appel  &  dtre  tax§s  comme  dans  uipe  cause  d 

tooisidme  classe.-' 

:  ^    V       *     ^Jndgment  reversed. 

Pt^^ttelo,  7\iUlon,  Bonin  ^  Gotmifar  appellants^ 

iMTonger  4*  BeautUu,  for  respondent. 

\  (J.  K.)  •  •    ■  • 
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*  ''^        MaKjh  27,  1,889. 

Chram  DoBiON,  Gh.  J.,  Tessikb,  Church,  Bo^k, 

DOHERTY,    JJ.  .    "      ' 

■  '  ■  •         .  -  ' 

'  F.  X.  A.  TRUDEL,         v    ^^    ' 
{Principal  deft,  and  incidental  plff.  below), 

>,  AppellantI 

CHARLES  T.  VIAIJ,  -  ^J 

{Principdl  plff.  and  incidental  deft.  belcw),> 

Respondent. 

lihd— Compensation— ^Plea— Notoriety  of  imputatiom  i. 

HiLD :— li  A  defemlant  dued  in  damages  for  libel,  cannot  plead  compen- 
sation by  damages  suffered  by  him  from  calumnious  attacks  made 
..     upon  him  by  tlie  plaintiff.  "*  ."^      : 

2.  (DowoN,  C'h.  J.,  djiai),  The  notoriety  of  th^  facts  contained  i^  the 
publication  complained  pf.ioay  be  pleaded  in  mitigation  xif  damages. 

Appeal  from  an  intewo^utory  judgment  of  th©  Superior 
Court,  Montreal,  (Mathieu,  J.),  May  4,  1888,  in  the  fol- 
lowing terms, :—  ■, 

"La  Cour,  aprds  avoir  entendu  lea  parties  par  leurs 
avocats  sur  la  r6ponse  en  droit  du  demandeur,  ainsi^que 
sur  la  ifeplique  en  droit  dn  d6fendeur,  et  sur  la  riponse 
en  droit  partielle  da  deiditn^nr  inddeut,  exanuni^ia  V 
proc6dur^e^d6lib6r6;   -       Y     ;  *      ^ 

,     "  Atteftdn  que  le  demanldenr  reclame  dp  dfefendeur  par 
son  action  la  "somine  de  |5,600  comme  dommages  lui  resul- 
tant de  la  publication  d,*un  6crit  diflfamatoire  dans  le  , 
journal  du  d6fe'ndeur  ap]pel6  VEtauiard,  en  d^ie  dn  18 
octobre  dernier ;      , 

•'  Attendu  que  par  son  denxieme  plaido^r  le  d^fendeur 
a  plaid^que  le  demandeur  lui  a  caus(§4n  dbmmage,4|lQi 
I>er8onnellement  et  au  journal  VEtendard  dans  lequel  il 
gi^t  grandprnent  int6res86.  par  des  disconrs  tenus  parlo^ 


flit  demandeur^  iiynrieux  et  dommageables  pour  lui  et 
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parce  que  Ies  injQ 
d^fendeuT  dnt  6t6,  ati 
an  d^fendenr^t  tk  gon 
dear  ne  peat  r^clamer 


son  joamal,  lesgaols  dommages  il  offre  en  compensation  ;' 
"Attendu  qne  la  demandenr  a,  par  nne  rfipouse  e« 
droit,  deniand6  le  rejet  du  dit  plaidoyer  parce  qa'il  n'y  i^ 
pas  de  compensation  legale  ponr  ,4es  dommages  non 
liquid6»  r6clamfes  et  Wppos^  par  le  d^fendenr,  parce  que 
la  plus  grande  parti^  de  ofn  .dommages  est  prescrite,  et 

que  le  demandfur  reproche  an 
\i|nt  lui,  adressfees  indisfinctement . 
umal  VEteHdard'^i  que  le  d^'fen- 
'MT  dommages  cannfiB  kVEtmdard ; 
Attendurque  le  d6fenaedt-  a,  par  une  rSplique  en  droit 
partielle  ^  ladeuiii^me  rSponse  plaid£o  par  le  demandeur 
an  denxidme  plaidoyer  du\  d6fendour,  et^ntitul6e,  autre 
r^ponse  an  dit  plaidoyer,  demands  le  rejet  des  a116ga-.: 
tions  de  la  dite  deuxidme  reponse,  depuis  Ies  mots  se 
trouvant  au  milieu  du  verpo  du  folio  2,  savoir  :  '  toutfce 

*  qu'il  a  pu  dire  du  di&fendeur  on  du  journal  \Eienmrd 

*  fetait  justifi6  par  Ies  Mts,  Ies  cireonstances,' jusqu'h  et 
non  compris  Ies  motiC^owt  ce  que  le  demandeur  a  pn 
'  dire  sur  le  compte  du  dit  journal,  sur  ses  principes,  ises 
'tendances  et  ses  alliances  £tait  matiere  d'opinipn  et  privi- 

*  I6gi6;'  paroe  que  le  demandeur,  niant  avoir  tenu  Ies 
propos  qu'on  lui  reproche,  ne  petit  en  prouver  la  v6rit§,- 
paroe  que  la  preuve  de  ces  propos  ne  pept  fitre  faite 
comme  justificatidn,  et  parce  que  ces  all^ations  sont  trop 
▼agues;  ^  >     * 

"  Attendu  que  le  demandeur  incident  a  par  uhe  reponse 
en  droit  partielle  k  la  defense  du  d^femideur  incident, 
demand^  le  rejet  des  allegations  de  la  defense  du  d6fen- 
deur  incident  depuis  1^  mots  suivant  dans  la  qnatridme 
ligne.du  folio  4, '  et  touf  ce  qu'il  a  pu^i'e  du  demandeur 
'incident  et  du  journal  VEtendtird,  6tait  justifiable  paifles 

*  fiedts  et  Ies  circonst&noe8,*jusqu'^  etnon  eompris  Talin^a 
qui  commence  par' Ies  motil  suivants  :  '  Que  tout  c(B  que 

*  le  difendeur  incident  a  pu  dire>6ur  le^  compte  du  dit 
'  journal,  sur  ses  principes,'  parce  que  le  d6fendenr  incident 
niant  Ies  propos  qu*on  lui  reproche,  ne  pent  en  prouver 
la  v6rit6,,et  qye  la  v6rit6' de  ces  propos  ne  pent  ifttrtf 


TrudM 

VtMf. 


\if- 


»  pourlui  et 


prouv^e  oomme  justification ; 


4 


I: 


Ji< 


-fpr 


V  ; 


J 


IMB. 
Tnidal 

VUu. 


»H. 


--\ 


604 


MONTBRAL\LAW  REPORTS. 


"  Snr  la  r^ponse  en  droit  dn  demandenf  an  detixiAme 
plaidoyer  dn  d6fendonr  ; 

"  GoDHidf^rant  que  par  I'article  U«8  du  Code  Oivil,  la 
compensation  a'opdre  ^e  plein  droi|  entre  deux  dettes 
.^galement  liqnidesflt  exifl^ibles.;         \ 

"  Oonsid^rant  qn'nne  reclamation  en  dommages,  n'^tant 
pas  liqnid<s  no  pent  Hre  oppos^e  en  compensation,  et 
qn'il  ne  pent  y  avoir  de  compensation  entre  deux  dettes 
qui  no  sout  ni  Tune  ni  I'autre  liquides  ;  ^^^     ,  j^^         .^  • 

"A  miuntenu  et  maintient  la  dite  r^ponse  en  droit,  et 
a  renyoy6  et  renvoie  le  dit  deuxidme  plaidoyer  dn 
ddfendeUr  ; 

"  Sur  la  r6plique  en  droit  plturtiolle  du  ddfendenr  &  \la 
douxi^me  T6ponse  plaid6e  par  le  dit  demandenr  an  deux^ 
idme  plaidoyer  dn  d6fendeur  ; 

"Oonsid6rant  que  le  di^  deuxidme  plaidoyer  a  6t6  ren^ 
voy6  comme  susdit,  et  que  la  dite  r^pliqne  en  droit  n'a 
plus  sa  raison  d'etre,  vu  que  la  r^ponse  &  uu  plaidoyer 
Tejet6  doit  6tre  consid6r6e  comrae  non  avenue  ; 
'  "  A  d&clar6  et  declare  non  avenue  la  dite  deuxidme 
r^ponse  du  demandeur  au  deuxi^me  plaidoyer  du  d6fen- 
deur,  et  la  dite  r6plique  en  droit  k  la  dite  rSponse  ; 

"Snr. la  r^ponse  en  droit  partielle  k  la  defense  du 
d^fendeui^  incident ;  ^  . 

"  Oonsid^rant  que  la  preuve  de  la  v6rit6  des  imputa* 
tious  contenues  dans  les  propos  reprochte  au  d6fendeur 
incident  ne  pent  dtre  faite  comme  justification  des  impu- 
tations faites  dans  tes  dits  propOs,  mius  que  la  notQri6t<§ 
de  ces  imputations  pent  6tre  prouv^e  en  mitigation  des 
dommages ;       '.  .    '         , 

"-A  maintenu  et  maiiitient  la  dite  rSponse  en  droit  par- 
tielle quant  aux  iJligHtions  tcmdant  4  prouver  la  v6rit6 
des  dites  imputations,  et  la  renvoie  quant  aux  allegations 
tendant  h  6tablir  la  notoriety  des  faits  contenus  dans  lies 
'dits  propos,  dfepens  compensfes." 

Un  May  26,  1888,  Trudel,  principal  defendant  and  inc^ 
dental  plaintiff,  moved  for  leave  ^o  appeal  from  the  above 
judgment.    Argnment  wag  h^ard  Mfty  29.  ftftd  JTldgnienL 
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was  reserved.  On  llikember  22,  1888,  leave'  to  appeal 
was  grant<>d,  the  CoiiU't,  however  retl^aining  from  pro- 
nonnofng  any  opinion  ^ppon  the  merits  of  the  judgnvent 
of  the  Court  beloW.,    ■  ,  ;,;. 

^an.  28,  1889.]  t     ^! 

Lamotke  for  th<^  ftpiiellnnt. 

fibnm  for  the. fespiondont. 

March  27,  1889  ■] 

DomoN,  Oh.  J\  {(Uu.)  :—  .  ^ 

Viau  sued   the  appellant    for  damages,   for    haVin^g 
'written  and  published  in  the  journal  VEtendard  an  article 
accnsii|g  Viau  of  being  a  fraudulent  bankrupt,  and .  of  y^y 
having  made  a  fortune  by  fraudulent  bankruptcies.  V 

The  0  appellant  pleaded  that  for  more  than  five  years  ; 
Viau  had  not  ceased  to  calumliiate  him  and  his  journal 
VEtemiard  ;.  that  he  had  suffered  $80,000  damages,  whicli 
he  reduced  to  1 16,000,  and  offered  in  compensation  of  the 
damages  which  Yiau  might  have  a  right  to  claim  by 
reason  of  the  publication  of  the  article. 

Viau,  Tes|)ondent,  demurred  on  the  ground  that  the 

;etended  damages  were  not  clairt  ni  liquides  and  could 
be  offered  in  compensation.    This  demurrer  was 
maintained;    '  , 

.  The  \4ppellaht  Trudel  also  brought  an  incidental 
demand,  i^lleging  that  Viau  had  calumniated  hiim.  and 
claiming  diim^ges.  The  incidental  defendant  oViau 
pleaded  the  t^th  of  the  facts  alleged,  and  to  this  plea 
Tmdel  the  incidental  plaintiff  demurred  on  the  ground 
that  the  truth  coi^Id  not  be  pleaded  in  justification. 

The  Court  below  maintained  the  demurrer  as  far  as  the  ^ 
plea  of  the  truth  Was   concerned,  but  held  that  the  ' 
notoriety  of  the  facts  'might  be  proved  iq  mitigation  of- 
damages.    Trudel  has  appealed  from  this  judgment. 

I  am  of  opini(m  that  neiHier  the  truth  nor  the  notoriety 
of  the  facts  is  a  good  plea.  Iti^RollandSf  Jodpm  (2  L.  0.  L. 
J.  20),  this  Court  condemned  aNpreditor  who  called  on\to 
his  debtor  on  the  street, "  paie  tekdettes."  It  seems 
^tat-theprinotple- which  shonld  regulate  thoao  gaaoiPBt 
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this  :  whAii  it  is  a  roatt(>r  of  pablic  interest  the  defendant 
is  p<>nnittfld  to  prove  the  truth  of  the  publication.  I  think 
that  the  appeal  should  be  maintained. 

BOS86.J.:—  ' 

Oes  deuT  caases  (')  viennent  premi^rement  but  une  mo- 
tion pour  permission  d'appeler  d'un  jugement  qui  avait 
adjugi  Bur  diverses  inscriptions  en  droit  et  defenses  en 
droit  pr^Hont^es  respectivement  par  les  parties,  tant  snr 
Taction  principale  et  les  plaidoyers  &  icelle,  que  sur  une 
demando  iucidente  et  les  defenses  h  cette  demande  inci- 
dente;  et  deuxidmement  d'un  jugement  sur  une  dfifonse 
en  droit  adjugeant  sur  des  pr6t<9ntionK  de  m^me  nature. 

Les  deux  causes  sont  analogues,  et  dans  chacune  se 
soul^veht  les  questions  de  savoir :  -lo.  Si  un  d^l^fendenr 
poursuivi  pour  libel  le  p«^t  pi  aider  compensation  par  des 
dommages  A  Ini  resultant  d'injures  prof(6r6es  par  le  de- 
mandeur,  et  ^tehidre  ainsi  la  dette  resultant  dd^  domma- 
ges aussi  caus^^s  par  des  injures,  et  si,  dans  les  circous- 
tances  donnf>o8,  un  d6fendeur  pent  opposer  ik  la  demande 
de  dommages,  «t  comme  justification,  le  fait  que  Tarticle 
impute,  ot  r6put6  ii^jurieux,  6tait  vrai  et  notoirement 
connn. 

Sur  la  premiere'  question,  il  ne  peat  gaire  y  avoir  dif- 
ficu]t6. 

De  tout  temps  le  d^fendeur  a  pu^pposer  k  la  demande 
pour  dommp^es  resultant  d'ii^jures,  les  injures  r6cipro- 
"ques,  la  miti^atioli  d'injjires  en  resultant,  et  la  <k>mpen- 
sation  de  Tinjure  par  I'injare.  Oe  n'^tait  que  dire  que 
les  parties  s'6tant  fait  jVistice  elles-mdmes  n'avaient  plus 
ensuite  de  recours  devant  les  tribunaox. 

Mais  oe  n'est  pas  le  plaidoyer  dout  il  s'agit  ici.  Le 
d^fendeur  met  en  cause  qu'il  en  est  rdsult^desdommai^ 
dont  il  se  plaint,  et  offre  oes  dommages  en  compensation 
de  la  somme  qui  Ini  est  T6clam6e  par  Taction ;  ^  offre  de 
compenser  une  dette  ni  claire,  ni  liqoide,  ni  facile  k  liqni* 
der  par  an«  autre  'dette  ni  claire,  ni  liqnide,  et  non  plus 
figu;ile  4  liqnider.  -^r -. 

(')  Thaotfwr  tauseLMfctwd  to  is  fnM  ifr  (St^  dflmprimitie,  dentrtetbrib 
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SouB  Tarticle  de  notre  Gmln  parnilln  ^moenBation  n'eat 
pas  rooonnue,  ot  ces  ptt^idoyntH  me  paraiBNont  partant  d«-  " 
voir  *tre  ^cart^s. 

Quant  d  la  iwHionflo  quHBtion  Ht^  rap[>ortant  au  plaidoyer   H 
de  v6rit6  et  de  notori6t6  des  faita  imputes,  je  croia  que  lea 
principes  qui  la  r^giaBent  peuveut  Be  r^sumer  oomme  auit :    ' 

Tout  1«  moude  admet  que  Vinjure  pent  fttre  plua  ou 
moiuH  grave  suivant  I^h  circonHtancos  de  lieu,  de  temps, 
de  personnee  ot  d'occaaion  ;  ce  sont  ten  circonstancea  qui    ^ 
ont  pr6cM6  ou  qui  accorapagnent'  Tinjure  qtii^en  d^er 
minent  la  gravit^s  et  qui  font  decider  du  montani  deTa 
compensation  k  6tro  accord^e. 

Ain»i.la  provo<;ation  mitigc  ou  m6m«  excuse  I'ii^nre. 

La  reciprocity  d'injureB  fait  d^ofder  la  m6me  chose. 

L'pccasion  juBtifiabloiait  exon6rer  le  d^fendeur.  Et  si 
SA  malice  ou  sa  bonne  Mi  sont  uu  des  6l6qients  lea  plus 
importants  dans  I'appr^ciajtion  des  dommages,  la  v6rit6  k 
lui  connue  du  fait  qu'il  repr(>Bente  n'est-elle  pas  un  des 
6l6ment8  pour  decider  de  bs  bonne  foi.  Et  la  notori6t6 
d|i  fait  n'est-elle  pas  k  consid^rer  pour  savoir^s'il  yaen 
dommage.  et  pour  fixpr  le  montant  -de  la  compensation  k 
fiCre  accordfe  comme  reparation  du  dommage  causfi. 

D^ine  part  il  n'est  pas  permis  sans  caQse  ni  provocation, 
m9^h  de  santg.  froid  et  dans  le  but  de  nuire,  de  reprocher 
an  crime  commis.  Autrement  le  repentir  de  la  fante, 
le  rachat  d'une  erreur  par  de  longues  alinees  d'une  exis- 
tence m^ritoire  ne  seraient  plus  possibles.. 

D'autre  part  la  v6rii6  du  fait  iooipptd  pent  ^tre  quelques 
fois  justifiee  par  les  ^ir^nstances ;  d'antres  fois  rendne 
exciisable  k  un  ddgr§  plus  on  moii)s  grand  p»r  d'antres 
circonstances  de  notori6t6  on  de  provodation,  on  n|6|^Q  4$!^ 
certains  ca»dsns^  la  discussion  d'articlef^de  Jonroanxsar 
des  matidres dlht^rfttjublic.  ^ 

Elle  est  nn~liISmei)t  dans  I'apprdciation  de  la  question 
de  savbir  s'il  y  a  en  malice,  comme  elle  ^est  un  6l6ment 
dans  rappr^ciation  dn  montant  des  d^^mages  k  dtre  ao- 
cord6s. 
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illlcitn  OQ  (wnpahln  dAvi«n<1niit  ponr  Ini  nifi  aonrcA  onr« 

Ainai  Honn  pM  <!•«  r^gU'>  Ahaolat*  en  ('«*tte  ijkiAtiilrr).  Lns 
circonitancea  «t  toat«i  lea  cin^onataacos  dt*  vferitA  0t  d'oo; 
cuion,  do  uiAmii  quM  (Mtll«a  oa  I'intAr^t  pablfc  demandait 
U  divulgation  do  rofl'iuiM,  doivtint  «tro  roi4ii  an  doMier 
pour  qu<^  In  tribunal  puiaiw  appr^ier  «'il  ykea  malice 
dana  I'imputation  du  t'ait,  ai  ootte  impatatidn  ||>eat  #tr« 
Jaatifi6«  on  ai  ello  peat  Atre  ezooa^  h  un  d^gr^  plua  on 
tnoiua  grand,  et  enHa  qaelld  eat  la  graritA  dp  dommagp 
oaaa6  et  quel  eat  le  montant  de  1^  rftparatioR  k  Atre  ao- 
'  cord£e. 

Bnfin  la  notori6t6  aeale  n'exonae  paa.  Oelui  qai  r6pdto 
le  libelle  n'eat  paa  joatifiable  pout  oela  aeal  qji'il  n'a  fait 
que  r6p6ter  ce  que  la  malice  dea  antrea  a  pa  in  renter.  II 
'  ne  pent  pr6tendre  qu'^  une  mitigation  de  dom  magea  quo 
lea  ciroonatancea  pourraient  Ini  donner  droit  <  'invoquer. 
Maia,  ai  k  la  notori6t6  a'^oute  k  diaonaaion  Ae  la  ohoae 
pablique,  la  bonne  foi  et  la  v6rit£^  dn  fait  impat6,  .)e  ne 
pais  me  refoaer  k  I'admettre  comme  nh  6l6mBni  impor* 
,'  tant  an  procte  en  diffamation  oik  elle  aera  aonvent  one 
raiaon  additionnelle  de  mitigation.  I 

Tout  oeci  n'eat  paa  noavean  :  on  en  retrouve  la  tirace 
dana  I'tocien  droit.  Dareau,  Iiyarea,  vol.  1,  ch.  10,  aec.  2, 
No.  18,  nooB  en  donne  un  exemple  applicable  k  I'espdce. 
De  plaa  la  mitigation  resultant  dea  circonatancfls  et  de  U 
poaition  dea  partiea  6tait  donatamment  appliqu^e  dana  lea 
gradationa  dea  peinea  impoa^M  ponr  offentwa  aax  per- 
•onnea  plus  on  moina  haat  plati6ea  dana  la  aooi6t4. 

■  thaa  le  noavean  djroit  fran^aia  il  ne  peat  y  avoir  donte 
^a'ane  d^fenae  de  cette  nature  y  soit  conatamment  admiae 
jbaetque  foia  comme  une  excuse,  quelqoe  foia  comme  mi- 
ffgation.  Vide  86  Dalloz,  Rep.  Yo.  Preese<hitrage^  No. 
1824  A  1886. 

Merlin,  Rep.  To.  Compenaatioit,  2.    Pang.  18,  p.  689. 
,  Merlin,  Eep.  Parag.  8.  p.  108,  ^^ 

80  Laarent,  No.  492. 

86  Dalloz,  Vo.  Preaae-Oatrage,  No.  1489  et  $eq. 

2  <^1lAi  dn  Mmmtmn^  Nn  ftOfl,  p.  IgR. 
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Lea  oansMi,  IMangtr  ^  Poffinenm,  ^  L.  0.  R.,  p.  4H, 
PHtrin  f(  LtrmMUt,  4  Kuv.  I^..  p.  286,  Mir/  \  CKabol,  ft 
L  C.  R.,  p.  211,  et  Hart  ff  TJuHrien,  (')  otit  Hit  ctl6««  commo 
admuttant  la  th6orio  quo  it^  la  v6ri(6  ni  la  notori6(6  tixcu* 
aent.  Maiaje  ne  pais  troavor  dana  aacane  d'elloa  I'aaaer* 
tion  de  (!ette  doctrine. 

D'aatrea  caaaen  aa  contraire  et  en  grand  nombre,  no: 
tammeal  la  demi«iiro,  Graham  Sf  MtLaiah,  (')  nuonnaia- 
aent  la  valeur  da  plaidoyer  do  mitigation  et  mAine  d'oz- 
onae^  rteQltadl  d«  la  tMU  accompagn6e  de  bonne  foi, 
aartoat  loraqa'il  a'agit  de  ohoaea  notoirea  on  de  faita 
qui  p«mvont  uoncerner  la  morale  on  I'inttrAt  publip;; ^ 

Bn  appHqnanl  oea  principes  auz  doax  caaaos  dont  il 
a'agit  ici,  noos  arrivons  auz  diveraea  d^cisidna  mention- 
n6ee  dana  lea  oonaid^rants  des  jagements  de  cette  Oonr 
et  de  la  Coar  inftrieare  aaxqnels  ils  r6f%rent.     . 

The  judgment  of  the  Goart  is  aa  followa  :4-        ^ 
,    "  La  Ooar,  etc......  ]        '  ' 

"  ConsidSrant  qn'il  n'y  a  pas  imal  jngi  iiii^  le  jngement ' 
rendu  par  la  Gour  Sap^eure  si^geanl  i  M^tr6al  le  4me' 
de  mai  188B,  et  dout  est  appel,  conirme  le  dit  jugement 
^§veo  d6Rpna  oontre  Tappelant  en  faveur  dlu  dit  intim^ 
^(duamti^  I'hon.  Sir  A.  A.  Dobion,  J.  0.) 

Jndgmenij  confirmed. 
'     TVudU,  Charbonneau  Sf  Lamothe,  for  appellaint. 
Pagnv^q,  Taitton  if  Btmim,  for  respondent 


^■., 


(J.  K.) 


(•)  2  Leg.  Nswa.  202 ;  5  Q.  L.  R.  267. 
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4  March  2t,  1689.    ..     ^ 

Coram  DoBioN,  Ch.  J.,  Tessier,  Church,  Boesfi,  •  % 

DOHKRTY,  J  J. 

TRUDEL  V.  LA  COMPAGNIE  D'IMPRIMERIE  ET  DB 
PUBLICATION  DU  CANADA. 

Mtel--Pleaof  justifkatim-^Tnah  of  matUr  charged  tulibd-^ 
CompensatioH  of  urongt.  ^ 

H»ld:— (AffinniDK  the  judgment  of  Johnson,  Ch.  J.,  5  8.G  297),  1.  That 

in  an  action  of  damages  for  the  poblication  of  a  libel  the  defendant 

may  plead  the  truth  of  the  matter  charged  as  libel,  more  especially 

^  where  (as  in  this  case)  he  alleges  that  the  publication  was  riaade  in  the 

interest  of  the  public,  and  coilceming  matters  pf  public  import. 

2.  The  defendant  may  oppose  to  a  demand  of  damages  for  Hbel  or  slainder, 
tlie  fijtct  that  the  plaintiff  on  his  part  libelled  the  defendant,  and  that 
there  is  eompentation  (Pinjwei,  where  the  attack  and  defence  are 
alleged  to  have  been  simultaneous,  as  in  a  discuteion  between  the 
editora  of  two  newspapers  in  the  columns  of  their  respective  jourtiials 

The  plaintiff  moved  (Jan.  23,  1889)  for  leave  to  appeal 
from  the  interloeutory  judgment  rendered  by  JoHNSONr 
J.,  Jan.  12,  1889,  and  reported  in  M.  L.  R.,  6  S  0.  29Y. 

Bo8s£,  J.,  delivered  judgment  rejeqting  the  motion, 
,  (See  remarks  referring  to  this  case  in  the  opinioii  of  Bosse, 
J.,  ptiblished  in  the  preceding  report  of  Drudd  4*  Viau.) 

DoRiQ^,  Ch.  J.,  concurred  in  the  judgment  rejecting 
the  motion,  because  it  was  pleaded  in  this  case  that  the 
*  allc^ged  libel  was  published  in  tka  interest  of  the  public, 
and  concerning  matters  of  public  import. 

The  judgment  of  the  Court  was  as  follows :-- . 

"  La  Cour  ayant  entendn  les  parties  par  leurs  avocats 
sar  la  requ6te  de  I'hon.  F.  X.  A.  Trudel,  demandeur  en  * 
cour  de  premiere  instance,  demandant  a  ce  qu'il  lui  soit  ;; 
permis  d'interjeter  appel  du  jngement  interlocutoire  rendu 
en  cette  cause  par  la  Cour  Sup6rieure  a  Montreal  le  12 
Janvier  dernier,  ^envoyant  les  rSponses  en  droit  dn  dit 
demandeur  atu  deux  plaidoyers  de  justification  de  Hhalla 
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demandeur  au  plaldoyer  de  compensation,  et  morement     "■•^    r 
d61ib6r6;  ^      TtaM 

"  Rejett^  la  dite  requdte  avec  ddpenfr;"  *^ri?■5K^ 

i  Motion  for  lewre  to  appeal  rfyected. 

Lamothe,  for  plaintiff  moving.  - , 

Otrpuard,  Q.  C.,  contra/  ^       '  \" 


/  "'  "  ,    June  26.  1889. 

"   C4>ra»i  DoBioifxph.  J.,  Cboss,  Baby,  Ohubch,  Bo8s£,  JJ, 

Bamb  HORTENSE  L 

■    ■     ■  >  ■^ 

,' - "  ■  '">-?'.   ■■  ''■<■■■'■'■  v^'. "•■•*'-■'■ ;  ^'^\-:.'--'  ■'■■■ 
.^7■ ;  V\;;^:;.\  .•';";,  ■;;  HUGH  GHIAHAM.;- . ;  ■:- 

\     Libel-^Beading  truth  of  matter  charged  as  libellous. 

,  H«U):— (Following  OroAom  &  MeLHdt,anle,  p.  476,  and  Tntdel  A  Viau, 

V  ante,  p.  502),\  That  in  an  action  of  damages  for  malicious  libel,  the 

I  troth  of  the  alleged  libel  may  bepleaded  in  jastiBcaUoQ^or.  in  mlti* 

^  ption  of damalees.                         »y               -    -    > 

.       The  case  cameVup  dh  a  motion  of  the  plaintiff  for  leave 

,  to  appeal  from  anWterlocutory  ju^gpient  of  the  Siyierior 

Court,  Montreal  (Loranger,  J),  May  20,  1889,  ordering 

proof  avant /aire  driHl  on  a  riponseen  droU  to  defendant's 

plea.  \ 

The  plaintiff,  Oam^^  Hortense  Lednc,  complained  of  a 
publication  in  the  "  Star."  She  alleged  that  in  1888  she 
"  was  married  in  Montreal  to  P.  J.  Prume ;  that  this  mar- 
riage was  subsequently  yissolved  by  judicial  decree  in 
Belgium,  May  26,  1888,  ^ich  had  at  least  the  effect  of  a 
stratum  de  cDf7»  in  thisWovince;  that  on  the  23rd  of 
November,  1887,  tl\e  defendant,  publisher  of  th^  "  SUr," 
published  in  his  journal  thevfollowing  article  :         - 

" A  Wxje»  Perilr-Tm^ted  and  DufAbu a  fMUh  6mml  in  FarU-m  Sad 
Slarv  ^  m\Ymmg  Me  - 
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■  I. 

"  Mtwlcal  cirdea  in  Montreal  and  Paris  are  excited  over  a  aoandal  that 
has  occurred  between  one  of  their  memberB  and  a  Pdish  count  in  the  ' 
latter  city,  resulting  in  a  deserted  husband  and  an  application  for  divorce 
Some  yeare  ago  a  celebrated  virtuoso,  very  well  known  in  this  city«  took  to 
himself  as  second  wife  a  beauliftil  creature,  a  Montrealer,  herself  a  musl- 
oian,  and  together  they  sought  Paris  as  the  Mecca  of  lame.    The  beauty 
of  the  young  wife,  who  is  not  even  now  much  over  twenty,  attracted  the 
attention  of  oneof  thcw  many  Parisiiins  with  the  inclinaUon  to  indulge 
themselves,  the  leisure  in  which  to  do  so,  the  money  by  which  to  accom- 
plish  it,  and  the  hardness  of  conscience  not  to  notice  the  wrong^oiiMt„ 
For  days  he  followed  her  in  thestreeto  of  Paris^  thinking  how  to  obtain 
the  introdocUon  necessary  to  work  his  purpose-    At  last  he  resolved  upon 
a  bold  stroke,  reljringuppn  the  young  wife's  innocence  and  trustfulneBs 
in  the  world  to  assist  him.    On  one  of  .the  many  boulevards  of  Paris  he 
skw  her,  one  day,  and,  springing  from  his  carriage,  approached  her.    His 
own  evil  soul  had  not  yet  had  time  to  undo  the  good  influences  of  mere 
ascetic  ancestors,  and  he  still  appeared  a  respecUble  man. 

«••  Pwdon,  Madame,'  he  saidk  'I  know  I  am  tran^ressmg  the  law  of 
politeness  in  thus  addressing  you,  but  you  so  strikingly  re8ein|>le  a  dead 
cliild  of  my  ow«  that  my  fatherl;^hi«rt  has  gone  out  towards  you.    In  , 
great  emotions  the  rules  of  the  world  must  be  ignored.    Let  this  be  my 
excuse  for  such  rudeness.'  ^  /.t    •. 

"  The  young  mmieienne  could  not  doubt  for  an  instant  that  the  benevo- 
lent gentteman  before  her  meant  ^hat  he  said.  She  pardoned  Wm  »Bd 
prepared  to  pass  on.  But  this  was  not  what  '  January '  wanted  lof  'May. 
He  asked  her  if  she  would  not  promise  to  visit  him  at  his-  house,  say  ng 
that  he  was  old  and  lonely,  and  tHe  sound  of  a  voice  to  recall  that  of  the 
dead  would  be  sweetto  him.  The  young  wife  replied  that  she  certainly 
could  not  <sontlnue  such  an  intimacy  without  her  husband  sharing  in  it. 
Ah!  Madame,  you  must  bring  him  with  you.  I  insist  updn  knowing 
•him,' was  the  answer.  . 

"Husband  and  wife  visited  the  Ck)unt  and  were  made  so  welcome  that 
the  visits  were  repeated.  The  '  hobleman '  made  his  influence  felt  in 
the  enter  world  to  assist  the  cotipte,  who  congratulated  themselves  upon 
iiaving  gained  so  powerful  a  patron.  Butmen'do  not  work  for  nothing, 
Counteespecially.  One  day  as  the  three  were  promenading  the  spadoos 
halls  of  the  chateau,  he  turned  to  his  friends  and  said :  'You  see  here 
great  wealth,  luxury  upon  luxury  in  art  and  in  literature.  I  have  lackey* 
at  my  beck  and  call,  and  when  you  leave  here  you  say  to  yourselves  how 
happy  he  is  and  how  powerful  1  Yet  I  am  neither  happy  nor  poweriW, 
for  I  am  akiie  in  this  magnificence  and  not  powerful  enough  to  P««a^ 
any  one  for  whom  I  care  to  live  here  with  me  I  But  you,  me$  oniM,  wiU 
yoo  not  iwide  with  mo  and  help  me  to  that  happiness  that  wlthont  you 

I  cannot  obtain?'  .  .    ,  "i'  »u 

"  Who  oonld  resist?  They  came  and  dwelt  with  him,  and  stowly  the 
web  was  woond  about  the  beautiftil  and  once  innocent  wife,  and  attart 
the  d^oum^  came.  The  husband  returned  to  Canada  to  ease  the  pief 
that  he  feetot  the  Wife  bUU  retidw  in  Paifartmdt  Iwr  sin  STpaMd,  glnritw 
in  it  whitek  to  Comte  sooUiea  her  twinges  of  conscience  with  adiamond, 
oeckl^oe  oned»y,  a  btacetot'the  awt,  and  a  dms  from  Worth  H»  m 
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after.  It  is  said  the  wife  is  seeking  a  divorce  to  become  Madame- la 
Comtesse.  Her  mother,  who  msides  in  Montreal,  has  left  for  Paris  to 
induce  her  to  return  home.  To  what  extent  her  mission  has  proved  su^ 
cessfhl  bas  not  yet  been  made  known.  The  young  wife  was  educated  at 
oneofthemostfashicuable  convents  of  the  Dominion,  when  she  went 
through  a  brilliant  course  of  musical  studies." 

Tli«  plaintiff  alleged  that  she  was  the  person  referred 
to  in  this  article,  and  'that  this  was  well  known  to  the 
readers  of  the  paper;  that  the  artiple  was  false  and  de- 
famatory; |10,000  damages  were  claimed. 

The  defendant  pleaded,  that  the  facts  contained  in  the 
article  werp  true  and  well  known  in  Paris;  that  it  was 
previously  published^^  f^  Parisian  newspaper  called 
"  Gil  Bias,"  and  fhyH^iff  had  not  brought  an  action 
against  t!iatjpurnal||||P^he  is  a  musician,  and  aasnch 
is  a  public  person,  and  the  defendant  had  a  right  tp;lcriti- 
cise  her  private  conduct.     ^^       i,  jC 

The  plaintiff  answered  iJa  flW,  that  even  if  t£  IfcKjts 
stated  in  the  article  were  true  and  notorious,  that  would 
not  be  a  justification,  and  could  not  be  pleaded  in  -de-" 
fence  to  the^action.  '      - 

The  Court  below  (Loba^geb,  J.)  ordered  proof  avant 
fttiredroit.  ^  \p  n    ! 

The  plaintiff  moved  for  leave  to  appeal.       \| 

DOBION,  Ch.,  J.  idits.) :—  .  i:; 

This  is  a  motion  for  leave  to  appeal  from  a  judgment 
which  ordered  proof  avan<  faire  droit,  on  a  demurrer  to  a 
plea  of  justification  of  a  libel.  \ 

The  plaintiff  is  a  lady  residing  in  France.  An  article 
appeared  in  the  "Star  "  stating  thai  she  had  been  living 
with  a  man  not  her  husband.  On  this  an  action  of  dam- 
ages was  brought.  The  plea  is  a  justification.  A  demurrer 
was  filed  by  the  plaintiff  to  the  plea,  and  judgment  order- 
ing proof  ovoNZ/atre  droU  wajB  rendered.  This  judgment 
is  eq9ivalent  to  admitting  that  the  truth  of  the  allegation 
charged  as  li)>ellous  can  litp'.pl^aded  and  proved.  I  have 
already  expressed  my  opinion  very  strongly  against  that 
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am  bound  by  fPt  judgmept.    In  tftis'case.I  fi|id'l 
Mr.  JoBtioe  Bo««6  takes  the  same  yi^was  I  do,— that 


that 
vij9W.a8  I  do,— that  thii 
tmth  of  t)ie  facts  cannot  be  pfleaded.    I  would  hold  that 
it  is  not  the  truth— that  it  is  the  occasion  which  is  tlje 
justification.    Here  it  is  urged  by  the  defendant,  '  as  this  s 
is  true  I  have  a  right  to  put  it  on  the  record  and  proV6,it 
in.mitigation  of  damages,'  -Wr.  Justice  Boss6  dissents 
from  that,  and  I,  therefore,  en^er  my  dissent  alho.    If  I 
had  been  alone  I  would  not  have  done  bo,  as  I  think  Jhe- 
ewe  is  so  like  that  of  lirudel  Sc  Fiiite  that  we  should  follow  • 
me  decision  of  flie  majority  in  that  case.    But  nereafter  I 
shall  consider  mysplf  bound  by  the  present  decision,  and 
dhall  holfl  that  (he  truth  of  the^ibel  may  b^  pleaded  in; 
defence  W  the  action.  ° 

'     The  dissent  of  Bossfi,  ^.,  who  was  not  present  at  the 
»  delivery  of  the  judgment,  was  entefed  b^  ,the  Olerk  of 
the  Court.  <.  -      .       ' 

GBOsa,  J.  -(for  the-n^jority  of  the, Court) :— , 

^* IhaVe little  to  say  in  this  castf,  as  t^o ^tiestion  has nl- 
ready  been  decided  two  or  thre*e  times  by  this  Court,  and 
I  am  disposed  to  adhere  to  the  doctrine  wliich  has  been 
laid  down  as  the  most  rational  that  can  be  followed  in 
these  cases.  '  -        ^v 

Here  the  plaintiflF  is  a  lady.    A. newspaper  describes 
'/her  career,  which  is  not  very  creditable  to  her.    She  has 
left  her  l^usband,  and  she  now  appears  before  the'public 
as  a  mudoal  performer. .  *  \ 

The  publisher  of  the  "•Star"  pfcads  that  he  copied  th^^ 
article  complained  of,  from  ainother  journaU  thai  he  did 
•this  innocently,  in  the  public  interest,  as^  matter  of 
news,«ndfor  the  protection  of  the  public.  He  adds  to 
this  th4  he  st^ds  before  the  Court,  and  is  ready  to  prove 
the  truth  of  the  facts,  alleged.  '.,       . 

V     There  is  a  demifrrer  to  this  on  the  ground  that,  the 
truthofthe  libel  cannot  be  pleaded  or  proved.;,     .♦ 

The  judge  inth«  Court  below  ordered  prqof  avtuU  fcdre 
■  dtoU,  and  it  is  from  this  decision  that  tl»e  pl^ntiff  applies 
to  this  Court  for  leave  ur  appeal.  » 
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It  is  enoii'gfi  to  say  in  the  ptesent  case  that  there  have 
been  several  decisions  by  this  Cbnrt,  holding  that  the 
truth  of  the  alleged  libel  va^y  b^  i^eaded,  if.mpt  in  entire 
justification,  at  all  events  in  mitigation  of  damages.  In  '  • 
FergtUpnSf  J^mour,  Mousseau  Se.  DougoU,  Qraham  if  Jl^ 
Leish,  {dtUe,p:  475),  it  was  held  that  the  ttuth  of  the  alle- 
gations can  be  proved.  •***  appreciate  th^  reason  given 
by  the  Chief  Justice,  that .  it  i^  the  pccasiton  and  not  the 
truth  which  confetitutes  the  justification.  But  the  occa- 
sion ought  to  be  stated  in  eve^ry  case,  as-it  may  be  im-  ' 
portant  in  mitigation  of  damages.  \ - 

The  subject  is  discueused  in  Borthwick  on  libel,  under 
the  Scotch  law.    He  concludes  „  liy  admitting  that  the     • 
trpth  may  be  pleaded,  in  contradistinction  to  th#  ride  in 
England.  -  .'  ♦« 

;.     If  the  xrfwumstqtnces  of  the  case  were  not  allowed  tb  be 
exposed,  where  would  the  ^efendan^  be*  in  suchu  xsase  as 
^the  present  ctn^  ?  .  He  wbi^jd  figure  as  the  tradu6er  of  a ' 
•  woman,  and^ould  be  assumed  -to  be  iii  fault.^  r  J  T  ' ' 

It  is  all  very  well  to  say  that  the'proof  migU  be  ad-    * 
misdble  under  the generaliMue.    Bui  is  it  hot  fW^ntb 
the  plaintiff  ^hat^the  faqtslfhould  be  specified  |n^thfe  plea, 
that  she  may  know  what  she  wilh'have  to.me^  ?    Who" 
wiU  deny  that  this  wonHCn  is  entitled  to  V(^ry  fiuch  lesp 
damages  if  the  facts  alleged  art  true  ?    If  the  truth  hffects 
the  9iia»»^«»  of  iamrfg^,  the  defend^t  shoiild  be  allowed^ 
to  allege  it.    It  seems  to  me  i^at  according  to  thef^nch 
law  the  occasion  and  circumstances  are  always  Entered 
intOt  so  as  to  determine  ^e  quantum  of  damage's!    lam 
strongly  of  opinion  that  ttfi  proper  judgment  is  toallovy 
the  plea  to  stiand/and  to  hold  t^t  the  truth-  of  what  -is 
ysharged  as  a  libel  may  be  pleaded  and  proved.',  ;  ■ 
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Chuboh,  J.:—    "^ 

As  I  concurred  in  the  previous  decision  of  3W(d^^ 


^M 


1  concur  also  in  this. 
The  judgment  of  the  Gourt  is  as  follows  :— 
!VL>  cour  anres  avoir  entendn  les  parties  par  1«nr; 


avocats  sur  la  requdte  de  1»  demanderesse  dans  cotte 
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IS""-  acCion,  qui  est  une  action  en  dommage^  pour  libelee,  pour 
*^'"'  obtenir  permission  d'appeler  d'un  jngement  interlocutoire 
'""•  rendu  par  la  Cour  Snpirieure  k  Montreal  le  20  mai  dernier, 
par  leduel  jugemenC  la  cour  de  preiniAre  instance,  sans 
adjuger  sur  la  r^nse  ,ett  droit  oppos6e  par  la  deman-. 
deresse  au  plaidoyer  dWdfefendenr  affirmant  la  v6rit!&  de» 
faits  rapportte  dans  I'^orit  incrimin6,  a  ordonn6  preuve 
avant  faire  droit,  et  murement  d61ib6r6 ; 

"  Bejette  la  dit  reqndte  avec  d^pens  {DittmUientibus  Vhon. 
Sir  A.  A.  Dorion,  J.O.;  et  M.  le  juge  Boss6.)"  ' 

L^aye  to  appeal  refused. 
\        Beupus,  Lafonttdne  Sc  Turgeon,  for  plainjtiff  moving.      ,  ^ 
.     Greenshields,  Guerin  ^  Greenshields,  for  defendant. 
(J.  K.)  »  \ 
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AQBNT.    See  Pkhwipal  and  Aonrr. 
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■    .4LJMENT. 

Obtigatim  to  fiimiih- Right  ttfde/endaia  to  ««|U  {n  olhm  mptmible 
viUh  Aim.]  Althoath  the  obligation  to  AirniaH  fcHioent  is  not  in- 
di^ible  or  joint*  and  mnettA,  in  t)te  ordinary  meaning  of  the 
^  terms,  yet  the  person  tnm  whom  aliment  is  sought  has  a  right 
to  caJl  into  the  oanse  all  w|o  may  be  in  law  n»poDsibIe  withilm 
for  the  proviaing  of  liaoh  IRment    Mai^vUle  &  CorbeU  9a  "^ 

APPEAL. 

<     ■  ■•  ■ 

^.     •  MterloaaoryjudgmefO.}    See  Vboowovum,  2S.    * 

— —    Awrfwfv  co«tt  on/y.]    Ae  Prooidijbb,  IsT. 

— r    Objedim  raided  for  firti  Hme  tn  appeal— Co$U.'\  Jgee  ProosduBi,  loa 

—t-  On  queHion  o/eo^}'  An  app^  mi  be  entertained  on  a  qnestion.  * 
of  ooets  where  the  Court  below,  ih  adjudioiting  on  thtf  costs,  pro.  ' 
oeeded  upon  a  wronf  principle.    IfcCarlney  it  lAnriey,  466. 

ATTORNEY  AD  LITEM.    See  Phovsduri^  1,239. 

BANK.  ^  .         •  * 

»,(  i>«P<wtta/(erM9i«nA'on.]- WlNsoLVaNcr,407.  '       ' 

OBItlS  AND  NOTES.  <  ^ 

'JZfai^oonsidmKion.]    &e  Euotion  Law,  392. 
BILL  OF  LADING.  '^ 

&e  GABRiaR,  224,  *  ^  .  '         '        , 

4BOUND& 

,<j  VHeerla»»bom4a--CkAmfmtne»cut.^    &»  Evidiiio%  300. 

,    GABBIER.  ^ 

NegUgmx-Premimption  -BW  nf  Ladiiiig  -  Eseep&on^Eridenee-- 
(hm  Probamdi-AH.  1676,  CC]  (1.)  It  is  suffldent  for  t^  ship- 
per  to  prove  the  teoeption  of  tbe«{Ma  by  (be  carrier,  iS  that 
they  have  not  been  delivered  to  the  eonsignee,  tp  place  ^1  the 
carrier  the  burden  of  |^roving  that  the  kxis  was  caused  ^  for 
tnitooa  event  or  iiMBistible  force,  or  has  arisen  ftoin  a  defect  in 
I.  the  goods  or  thing  itself.  (2.)  The  (hot  that  the  WH  of  l^di 
eotttaiaed  »  olwfe  e«mpting  the  carrier  fa.«  i^»oiisn>iU» 


{ 


.       V 


:/ 


the  acts  of  God,  the  Queen's  enemies,  fire,  and  all  and  every 
the  dangers  and  aocideataof  the  aeas,  rivers,  and  navigation  of 


m\^: 
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CiRRlER— rVmhfiKrtf.  „       ^ 

whAtsoever   n«tura  and  kind,"  doM  not  naoeaiiirily  «mI;  the 

,  burden  of  proof  on  the  plaintiff,— flo  far,  at  leaat,  aa  to  oblige  him 

to  malie  proof  of  the  carrier's  negligenoe  by  liia  evidence  in 

■'•^  chief.    (3.)  The  exception  "  dangers  and  accidd^nts  of  the  aeas, 

rivera  and  navigation  of  whatsoever  natare  and  kind,"  coven 

.,„ ..-ealy  such  losses  as  are  of  an  extraordinary  nature,  or  arise  from 

.        some  irresistible  force  which  cannot  be  g^^^  agkiiut  by  the 
ordinary  exertion  of  human  skill  and  prucMnce.    (4.)  The  sink- 
~      ^~  ing  of  a  steamer  at  the  entrance  to  a  canal,  on  a  ealoii  clear  ntght,~ 
was  not  such  an  accident    Oompugnie  de  Namgation  ILAO.db 
Fortier,224. 

——  Lou  of  good^—Re^potmbaity^Bvidenee.]  (1.)  A  carrier  U  responsible 
for  loss  or  damage  to  jgoods  intrusted  to  him,  when  he  is  unable 
to  show  that  the  loss  waa  caused  by  Irresistible  force  or  by  a  de- 
,fect  in  the  thing  itself.  (8.)  The  burden  of  proving  ineaistible 
forced  or  defisct  in  the  l^ing,  in  on  the  carrier.  (3. )  A  carrier  who 
contracts  to  carry  goods,  and  receives  the  flreight,  is  responsible 
for  the  goods  to  the  place  of  destination,  notwithstanding  the  fact 
that  on  the  road  he  transferred  them,  with  the  consent  of  the 
owner,  to  another  carrier,  tp  be  by  him  carried  on  tp  their  desti- 
nation-   Ouinul  <t  CanadU^n  Expreu  Co.,  292. 


CHEMIST.    See  RisrpN8iBii;.mr,  6. 

COLLATERAL  SECDRITY.    See  Insolvbnot,  40?,  426. 

C0LIX)GATI6N.    See  IwsotvBNcv,  407, 425. 

COMMISSION  OF  AGENT.    See  Pbincipal  amd  Aopin',451. 

COMPENSATION.'^  ' 

.ineoMfp/KM]    Ae-LnaLAMoSLAKDUtiSC^iSia 

costs.     .;-■*,  '■;■■    "■>:/•■;■■;„  ■  : '   '    '■./■.'.,■ 

'  iSte  PRooaDURK,  239, 455.  -  ,       ^      , 

CHURCH.  '   ■  '  "'■  ■ '■    '":;■'■"  ■^-  \ 

Eiten^^timjrom^a^}    S^Tax,  20,  •       v  ,  "-^ 

DAMAOE&    ■  ///'v:  .^    "'     •"■  '-."  ^'  . 

'  InternpHmttfbiidnm.}  '  The  logs  eBxAe/i  by  the  interruption  of  the 
,  'busineiM  of  a  peison  whose  premises  have  been  destroyed  by  the 
•   tin  at  hia'neighbour's  wall,  may  be  considered  in  the  esUinate 

of  damages.    Emm  dc  Lemieuxt  112. 

MaticioUB  proeeed(ng»—It)jvnetiim  aUowed  qfter  notice  and  mibtequently 

dJMfrfwd— iV^te-nom— JToltce— JZewotiaUe  and  probable  oaliae— in- 

junetion  Ao;  Q.,  ilV.u:.  14.]  ,(Crgis,Jn  dies'.):— (1.5  No  actiim 

'^  lies  for  damagw  rlsnltipg  fit^'tbd  issue  of  an  ix^onction,  unleas 

'  s^clTj^xMBedingjhas  been  tdken  malidooely  and  witbont  prob> 

able  cauilM2.)  The  terms  of  the  Stotote,41  Vict.  (4)  cap^  H, 

sec.  4,  pioviding^that  the  writ  of  iqjtfnction  shall  not  issue  unless 

==^fim  peisuB  appij^lftg  thegtfw  flwt  glw  good  and  ■aflldeHt  w 

curity  ^for  thejteosis  and  dMoages  whieh  the  defendant,  or  the 

.  >  person  agaiut  whom  tlie  writ  of  injunction  is  directed,  may 
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DAMA0E8— 0»n(inwd.         .  /  ,  i    '• 

"  suffer  by  reason  of  the  tesna  thereof,"  are  not  to  he  ftenstmed 

as  giving  a  right  to  damages  pleno  jure  from  tlie  mere  fact  of  tlm 

dissoldtion^  the  injunction,  and  withoot  proof  that  the  )wtl- 

tioner  for  injunction  acted  maliciously  and  without  probable 

caus^.  (8.)  When  a  temporary  injunction  \k  allowed  to  issue 

:     After  due  notice  to  the  defendant,  and  wheiii  an  opportunity  is 

tBiiB  afforded  him  of  rebutting  the  charges  contained  in  the  peti* 

,  Uon  for  ii^unction,  such  defendant  cannot  sdbseqnently  claiiii' 

y  damages  for  the  tmproyident  Issne  of  the  writ,  if  he  neglects  to 

AVAil  I)imse1f  of  tlie  opportunity  of  denying  these  charges ibefore 

the  writ  issues.    (4.)  The  fact  of  the  petitioner  for  iqjnnctlon 

being  a  prtte-nom  for  others,  who  aWi  not  proved  to  represent  «n 

'       adverse  interest  or  to  have  acted  maliciously,  cannot  afford  any 

[  ■  '-ipreaamption  of  malice  or  of  want  of  probable  cause  against  queb 

petitioner.    Mmtreal  Street  R.  Co.  Ji^SUehittl7.  ^ 

i)£BENTURES.    &e  PuBwMSl.  :    , 

'donation.  .:,  ;  ^   v^y'V  ■.;■'■    •      ,  ■  '  .-:■      ;..';-;.'^'',. '• 

\      Rtgutratton—Art$.  806,  867, 808  C.C.]    Hhe  don  muhiet  ttum^fintit  be- 
-  ^         tween  future  consorts,  by  their  contract  of  niarrisge,  in  favor  of 
;  ,       tlto  survivor,  is  subject  to  registration.    Marchf$tault  A  Dmtmd, 
364.  \  ^ 

•     '••.■■■  -.V  :■.■■: 
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DROIT  DB  BANALITY    See  SaRvrrunn,  107. 

ELECTION  LAW.  - 

38  Fid.  (Q.)  A.  268  {RJSI.Q.  $  425)— A>omtmor^  noU-'Promim  refef 
ring  to  an  election  fuiia.}  The  respond|pnt  made  hia  promissory. 
'  ndte  payable- to  his'^own  order,  and  endorsed  and  delivered  the 
■aine  to  appellants,  irho  got  It^discbunted ;  and  the  proceeds  were 
applied  to  an  filection  ftand  o^  which 'the  respondenkwas  treas- 
urer, the  fyttd  ^ing  used  in  promoting  the  election  ra^emlwrs 
of  the  Provincial  Legiflative  Assembly.  There  was  an  under* 
standing  that  the  appellantB  would  take  up  the  note  at  matarity, 
as  their  contribution  to  the  election  ftind.  The  appellants  havi^ 

r:7~^~  failed  to  take  up  the  note  it  was  paid  by  res^ndent    In: 

action  by  the  latter  against  appellante :  hdi,  that  the  respondent 
had  no  right  to  recover  the  amount  of  the  note  mm  th^  appel- 
,lanto,  a  promise  or  undertaking  in  any  way  referring  tp  an  eleo 
'iion  ftind  being  void  under  38  Vict  (Q.)  s.  266,  now  R.aQ. 
9  425.    8LLouiid:Senioal,S32.  , 

BVIPENCE.  ,  ,  / 

fi«arMy.]    See  Kssmkbibiutv,  5.       .- 

——    Omu  prubandi.']    &e  Cabud,  224.' 

•■ Sypplmental  oathJ]    See  StsroiiaiBiuTY,  8. '  '      ' 

—    Uneertaii  boiimb— Claim  for  ireet  euL]    Where  persons  are  occu; 
ing  lands  which  have  never  been  marked  off  by  a  regular 
..      vey,  and  one  oflhem,  lOBtetid  of  bringing  ao  action  en  bqrnage  to 
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e  defendant,  or  the 
m  is  directed,  may 


settle, the  Umito  of  his  property,  sues  a  neighlmur  .for  the  value 
dT  trees  allseed  to  have  bean  cnt  by  him  npon  plaintiff's  land,  it 
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EVIDBNCK 

is  incniiilienl  on  Um  pUintitf  Ui  niftka  It  cisar  by  pmitir*  tMti- 
mony  that  the  trees  wnre  in  fnct  cot  upon  his  land  •  and  If,  upon 
the  reports  of  mir\'Ayors,nncertalnty  exists  an  to  the  limits  of  the 
raspectlvo  propertins,  the  doabt  must  Im  iuterpretod  ^gainst  tb« 
plaintiff:     MiUiken  A  Rourgel,  m  ^  « 

&.Cawi,«..292..  ,.  gH  :'■"  ^ 

EXECUTOR.   .  -    ■".    '    Wf*-  ^;     ■     • 

Execution  qf  viill.]  A  testamentary  executor,  who  has  Ailfllled  th« 
roqnirementa  oftlie  will,  and  han  left  the  movabhiH  of  a 'substi- 
tution, created  therr^y,4n  the  pnaseaiiion  of  the  tator  to  the  insti- 
tute (a  minor),  has  no  fction  a(i:ain8t  the  tator,  upon  the  death 
of  the  -inatitnte  within  a  year  and  a  day  from  the  death  of  the 
,  testator;  to  ravendicate  these  eflitcts  for  dii^ribntion  among  the 
substitutes.— the  tutor  l)eing  Imnnd  to  accost  only  to  the  subeti- 
tntes  or  to  the  curator  to  tlie  substitution*  Uareheimult  dc  Dvr 
rand,  364. 

— '    PmvntomibHiMe—IAahaityfoTf^tapimipfriaiS^  Affirm- 

ing tlie  decision  of  Johnhom.  J.,  M.  L.  R.  4  a  C.  92,  (1.)  While 
an  executrix,  who  is  also  sppointed  administrator  of  the  estate 

— ^  for  a  long  term  pf  years,  has  power  to  snbstitnta  another  person 
for  the  management  of  the  affairs  of  the  fstate,.the  executrix  in 
bound  to  exercise  i|uperTlsion  over  the  acts  of  tira  person  so  ap- 
pointed, and  cannot  divest  herself  of  her  personal  reapobaibility, 
if  sh9  fails  to  take  all  due  precautions.  (2.)  An  executrix  cannot  ■ 
escape  liability  for  the  misappropriations  committed  by  h«r  agent, 
by  simply  establishing  that  such  agent  was  a  notary  of  excellent 
'  standing  in  the  community,  and  the  immunity  granted  to  the 
mandatary  empowered  to  substitute  (under  Art;  1711,  C.(.'.)  does 
not  apply  to  a  testamentarj'  execntrix.  (8.)  In  the  present  case 
the  executrix  ha<l  acted  carelessly  and  withont  due  precaution 
in  making  ctieques  payable  to  her  agent  instead  of  to  the  bor- 
rowers on  the  pro^wsed  mortgages,  «i}d  in  signing  deeds  witliout 
sufficiently^  examining  their  contents.    Ltm  J) 'Qtwit^flW. 

EXEMPTION  PROM  TAXES.    &«TAx,2a  ^^r-^---^.^----'-  -'-^'--'^--~ 

FKAUD.  ■     )'■":.  ■::.-;--V 

Canveyanee  t^  rtal  property.]  (1.)  An  oneroiMi  daisd  ef  oooveyance 
of  real  estate  followed  by  possession,  will  not  be  set  aside  at  the 
suit  of  a  .chiragrsphary  creditor  as.  fraodolent  and  simulated, 
where  the  transferor  was  perfisctly  solvent  at  the  time  the  deed 
was  made,  though  his  circumstances  became  embarrassed  before 
the  same  was  registered  four  years  subsequently.  (2.)  The  date 
of  the  deed,  which  was  mma  King  privl,  might  be  establishM 

-  ,  against  a  third  pacty  by  legal  proof,  and  was' so  fwovS^infte 

present  case.    Eattem  Tovmth^f  Bank  A  Bi$hop,  216.  f 

Sak  ofitudltmt  eilak.']    iSee  Inbolvbmoy,  26(X  '  f 

lijcoRPORATED  crnr.  >  ;  .,  /■ 
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IKDIAN.     '  ^        '  ■       •   ,       "   ■ 

INJUNCTION.      :^-:.  •       'I.  ,„.   ,..♦"'■'' 

"•    VtmdgtB/oritiuto/.]    ^SSm^amaqm,  77.      f«^' 
mMOVABLE.  "*       .;   .    :'  M':--- 

i1«*»r».]   <6|«.PAni(jHanup,«84.^        -* 

■nrapLVEHCY.^^/    ■ '^-;^   ■■"^:..,  V ;".■■   ■''- 

^  £N*tr^6uHon  o/  entale—fUvUege-*  Winding  up  Act—Drpottl  with  Sank 

"?  qftrr  M^pniWon.]    (l.)|  A  creditor  ia  not  entitled  to  rank  for  the 

fall  amount  of  kia  clilm  upon  the  aeparate  eatatee  of  iqiMivent 
debtors  jointly  anil  niverally  liable  for  the  amount  of  the  debt ; 
but  la  obliged  lo  detlnct  froui  bia  claim  the  amount  pravioualy 
received  from  tlie  eatateaof  other  partiea  Jointly  and  severally 
liable  therefor.  (2.)  A  person  who  makoM  a  depoait  with  a  bank 
'alter  its  snspenslon,  the  deposit  t-onaistini;  of  cheques  of  third 
parties  drawn  on  and  acceptwl  by 'the  bank  in  questioo,  is  not 
entitled  to  be  paid  by  privilege  the  amount  of  such  deposU.  Ol^i 
tario  Bank  A  CHHplin,  407. 

— i-»  Claim  against  inmlvenl—NoUt  ajid  good*  held  h$  eollakral  $feurity~ 
CMoeaHon.]    (Reveraing  the  jadgment  of  the  Court  of  Review, 

I^V         M.  L.  H,  2&  C.  338.)    A  creditor  who  holda  notea  or  merchan- 

W  dise  M  collateral  aecnrlty,  is  not  entitled  t6  be  collocated  upon 

(be  estata  of  his  debtor  in  liquidation,  under  a  voluntary  .assign- 
ment, for  the  fbll  amount  of  his  claim,  but  is  obli^  to  deduct 
any  sums  lie  may  have  received  ftom  other  parties  liable  upon 
such  notes,  or  which  he  may  have  realised  upon  the  goods;  and 
it  does  not  matter  at  what  time  such  syms  have  been  received 
on  account,  provided  it  is  beforb  the  day  Appointed  for  the  distri< 
botion  of  the  assets  of  the  estate  on  which  the«laim  is. made. 
ThibaudeiiM  dc  Bmning,  426. 

— w>    Ihivd—  Sale  of  ttuo/wtif  estate  by  amignee-i-CoUtuion  between  per$on$ 

:   >i  i    t  «Ao  had  tendered — Renudy  of  ereMori— Distribution  of  amount  re- 

euwred  as  damages.]    (1.)  Where  a  person  who  ha«I  tendered  for 

—-.-—  the  purchaseof  an  insolvent  estate,  and  who  had  put  in  two  bids, 
-  •  and  acting  in  ooilusion  with  the  Insolvent,  bought  off  a  higher 
bidder  in  order  that  his  own  lowest  tender  might  be  aooepted ; 
held,  that  thisahifloe  was  a  fraud  u^  the  'craditors  of  the 
estate,  Mid  they,  or  any  one  of  them,  might  raoover  from  such 
biddein^e  amount  of  damage  oaosed  tliereby  to  the  estate.  (2.) 
Two  or  more  imlependent  firms,  creditors  of  the  insolvent,  may 
nnita  In  such  action,  and  claim  one  money  condemnation.  (3.) 
Bat  the  amoont  recovered  in  soc^  action  is  au  asset  of  the  estate, 

1^ ':  and  must  be  distributed  as  apcb,  and  cannot  be  wholly  paid  to 
the  creditors  who  institnted  the  snlb    Jacobs  S  Ransom,  260. 

— —  Liquidator— Pttilion  for  discharge.}  Where  the  liquidator  to  an  in- 
snranoe  company,  petitioned  for  his  discbarge  ss  liquidator,  and' 
-H  appeared  that  ha  had  ai^nopristed  to  MmsSlf,  firom  the  ftiads- 
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Court,  and  th«  hvIiImkim  iSA  ihA  illMoloan  Ui«  «x«nt  •moanfrin 
irhl«h  h«  WM~lnd«hUM^  Ui  tho  mUU.  Itm  Court  rvAuMd  to  grsot 
hii  diacliMva,  without  Biing  any  amount  to  Im  p«ld  by  him  aa 
a  ctindlllon  of  ohlainliiK  his  dim  haruM.  l*Uf>dfr  <fr  flOymi^i,  446. 
iVomiar  iff  mU  —  Nut  accepted  uulxl  t^fitr  ifUolt<tiney  qf  promutor.l 
Savaral  paraooa  having  claims  against  •  railway  conipaajr,  ax*" 
cut4Ml  an  aKnMumnt  ti>daliv«r  tu  ooia  G.  ttia  ilahcnturaa  </  tlia 
coni|>any  held  hy  tiMiu,  on  payuwnt  of  tli«  raapartlva  aiuotinla 
•bown  oppoaila  th««ir  raaiMCtlva  nammi-     It  waa  pm?ad  that  (bis 


A 


:      .  Tllttwmant  waa  exacuiml  at  Cm  nM|n«ai,  hut  It  wai  not  aooaptad 

r'      '<-   nor  ai!tad  upon  hy  (J.  until  nfUir  tli«  innolv#ney  and  daath  of  P., 

^     ona  of  th«  ■Ignatoriea ;  h*M,  that  an  acraptancn  of  th«  agraamaot 

•<         by  a.  and  a  tranafer  of  l^a  rigbta  Itiarannder  to  a  third  penon, 

allar  th»  inaolvenoy  and  daath  of  P.,  could  not  bind  P.'a  Mlata. 

fteufi  <»  Aiilod/,  461.  .  .    . 

■•'.'■     -M.  '    '.'.   :mi.i.' ■'  .  '  -■'.' 
IN8URANCB.  FIBE  i  .  * 

Joint  action  of  damagtf  hy  inntmnre  company  and  owner  (tf  biiUd%ng$ 
hunud.]    /^f  RailWat,  122. 

— -— '  XoM,  if  any,  payaUe  to  perion  named  in  potiry— ()ondition$  qf  jtoHtV 
Brtaeh  by  mmrr  ctf  properly^  I'tfliminary  proof*  of  /om.]  (Caoaa 
aiMl  DoiilRTY,  JJ.,  (/{m.),  KolKiwinK  Hlack  A  Natiotud  /tw.  Q>.,  24 
L.  C.  J.  96,  Whara  a  policy  of  insurance  against  Hre,  talcen  oat 
by  the  owner  of  real  property,  declares  that  ttie  loss,  If  any,  is 
payable  to  a  person  named  therein,  (without  specifying  the  na« 
,  tare  of  his  Interest)  such  person  becomes  tliereby  tlie  party  in- 
snred,  to  the  extent  of  his  interest,  and  his  right  csnnot  be  des- 
troyed or  impaired  by  any  act  of  ttie  owner  of  the  property ;  (e.g. 
an  assignment  of  the  property  insured  without  notice  to  the 
oomptoy) ;  and  he  may  msJie  the  preliminary  proofs  of  loss  in 
his  own  behalf  notwithstending  an  express  provision  in  the  po> 
Uoy  to  the  contrary.    National  A$twranc«  Oo.  of  Irrbind  A  Uarri$, 

'346.  ,  ,,,.,,,-. 

INTEBDKTION. 

Party  interdicted  during  pt^uiferpy  of  tUit^Omtinuation  qf  proceed- 
'  ingt.}    St«  PboobdvrSi  106.  ',:%./ 

INT*;BLOCUTORY  JUDGMENT.  p 

AjqteoL}    £m  PMoaouui,  28.  - 

^.LEGATEK  :•■■,■-  .y  '     '  .  :' 

Vittfruetwiry  legatee  ■—  Adminieti^ion—Seeurity.'i  A  usaflmctnai^ 
legatee  who  is  specially  axempted  by  tba  will  (ton  the  obligar 

-^  —  tion'of  giving  SMority,  will  not  be  ordered  by  the  Coort  to  dp  so, 
on  tha  demand  of  the  iMi»f>roprt<la<ret,  nnlsas  his  administra- 
tion, or  the  change  in  his  financial  position,  be  such  as  to  pot  ttie 
intereete  of  the  nutftropriilmreii  in  jeopardy>  which,  in  the  opi- 
aktk  of  tbftiBAiwt*y  0^  tt*  Owift,  wsa  aat  the  taw  haw.  .Jartwt- 
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utiEL  AND  HLANDF.K. 

^IfirrttnHU  agmeti —Ityorm't  rtpori  <\[  thinding—Oammw^et^l  lo 

lubmiribfir^l>rMUnt\    (Cmm,  J.,  diu.)    AmrmlnR  tlia  daclaleo- 

_^  of   WuRTai.B.  J.,   M.  L.  K.,  S  8.  i'.  34A,    IVmona  I'arryInK  on  a 

^    '  nmrvaiitilti  aMniK-y  ant  raaptttMllibt  for  the  daiiiaiin  rauaad  to  a 

'    paiion  III  buaineaa  by  an  liinirre<;t  report  made  by  tttem  concern* 

inf  hIa  atanding ;  and  auoh  report  la  not  privlleiimi  though  It  ba 

only  ranimiinlcatiNl  canndAntially  to  aaingle  aiilMorilMr  t^i  the 


X 


f'--  - 


■v 


aiieucyi  on  bi«  application  for.infurinatl 


ntinraiinlrailon 

priflia    _ 

lataa.    ihm. 


ralating  to  purely  dvil  mattera  (aa  in  tl 

~    muat  he  baa«<1  on  the  tntib  of  tiM 
A  OoMifUt,  41.  -^-.-'A 

flfoding  trulk  of  wtatler  ehatgt'd  a»  NM.  \  H|uWju|iW|bJ|Mi  antlon  of 
damaffea  for  liliel,  whera  the  defendant  <lHffi|i(^HR  intention  (• 
Injure,  he  may  alleire  the  truth  of  the  maflWharirml  aa  lilwl  la 
inltiKation  of  daniaKnn.    OnUunn  A  Mcl.fiiik,  47ti^- 

iNffiMMu/  «^  pUdic  official— l\Jili4Vtion  qf  fori  by  nriMpaper  with  t*- 
planatinn  qf  camnf  of  diMmimtl—Plmding  (HUA  qf  M(ntemtnU\  The 
acta  of  every  public  oniciiil  am  atibject  tn  fair  a^  legitimate  cri- 
tinium  by  the  pmwt  and  the  general  pnbllc.  T^  dianiiaaal  of  a 
public  ofllcial  ia  a  matter  «  general  internet  of  which  tite  public 
are  entitled  to  be  lnfonne«l ;  an<l  a  plea  alleging  the  truth  of  th« 
atatninont  publialied  ia  not  demurrable,    (irukam  A  I^iouW,  4tt8. 

Plea—ComptnmHon—NoloriHy.]  (1.)  A  defendant  aued  In  damagea 
for  llliel,  cannot  plead  cdmpenaatlon  by  dainagea  anflbred  by  him 
tmm  oalumnioiia  attacka  maile  upon  him  by  the  piaintiflr  on 
oUier  occaaions.  (2.)  The  notoriety  of  tlio  faiita  contained  in  the 
publication  complained  of,  may  be  pleaded  in  mitigation  of  dam- 
agM.    nudd  dt  Viav,  602. 

plea  of  juatiJieatiun—IVuth  qf  mailer  ehnrged  n»  libel— Compeiua 
lion  (t^  wrimg*.]  ( Aitirming  the  Judgment  of  Johnson,  Ch.  J. ,  5  8. 
297),  (1.)  In  an  action  of  damagea  for  the  publication  of  a  libel 
the  defendant  may  plead  tlie  truth  of  the  matter  charged  aa  libel, 
mora  (Specially  whore  he  allegea  that  the  pablidition  waa  made 
in  tlai  Inieraat  y  4(be  public,  and  concerning  mattera  of  public 
impoH.  (X.)  The  defendant  may  oppoae  to  a  demand  of  damagea 
for  libelM  alander,  the  fact  that  th»  plaintiff  on  hia  part  lil^lled 
the  defen(lant,  and  tlif  t  there  ia  conlpentation  d'injwra,  whera  tha 
attack  and  defence  are  alle|;ed  to  have  been  aimultaneona.  aa  in 
a  diacoaaiab  between  the  editora  of  two  newapapara  in  tha 
oolumna  ofltheir  respective  Jodmala.  Tntdel  v.  Ofc  d^Imprimerie, 
etc,  510. 

Pteading  tnUkW  matter  charged  4U  libtWrn*.]    In  an  action  of  daio« 
"^"-         agea  for  malicioua  libel,  the  troth  of  the  allegod  libel  maybe 
pleaded  in  jiptiflcation,  or  in  mitigation  of  damagea.    Ledvey. 
(7raAam,611.l  ^ 

LICITATION.    fife  pVamMBHiP.  384.  / 


W 


itnoM.        v 
DANTOM  If aavrr,  446 ;  iMaoLVBMov,  440. 


LIMITATION.    See 
UQUIDATOR.    See* 
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See  Damaodb,  77. 
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MALICIOUS  PROCEEDINGS. 
MANDATARY.    &eTBnOT,273. 

MERCANTILE  AGENCY.    &e  LiiBL  AND  Slandmb,  42.  / 

MINOR.  1? 

Share^  aibtmbed  by  mandaUxry  in  trust  for  minor.}   See  Ttam,  273. 

MOULIN  BIaNAL.    *eSBBvrruDii),167. 

MUNICIPAL  LAW. 

Member  of  Council  pertonaUy  inthetted.  ]    The  charter  of  the  town  of 
St  Johns  declaree  that  a  member  of  the  Coancil  who  is  peraon- 
ally  interested  in  a  qnestion  before  the  Council  shal]  not  have  the 
^  right  to  vote  thereon.    /TeM,  that  this  debarred  a  member  of  the 

Council  from  voting  for  the  issue  of  a  restaurant  license  to  a  firm 
of  which  he  was  a  meAiber,  and  that  a  re8plutio.n  carried  by  *. 
m^ority  of  one.  including  his  vote,  in  favor  of  inning  such  li- 
cense, is  a  nullity.    Sli/anid:  Monbleau,2S. 

NEGLIGENCE.  >  ^  l___  __^-    ___ 

Street  Railway— CoUiaion  between  tramway  car  and  eart—Negtigenee  of 
conductor  of  car— Re^fwngibilUy  of  employer.}  (AtBrming  the  deci- 
sion of  the  Court  of  Review,  M.  L.  R.,  4  8,  €^193),  The  raspondent, 
a  passenger  on  a  street  caK  whil»jrtanding  on  the  platform  or 
step  of  the  car,  was  injured  by.a  passing  cart  loaded  with  planks, 
held,  that  as  the  iesmediate  cause-of  the  accident  was  the  con- 
ductor's want  of  vigilance  in  failing  to  stop  the  car  (aa  be  might" 
have  done)  in  time  to  avdid  the  collision,  the  appellants,  his  em- 
ployers, were  reeponsiMe.  The  fact  tlytt  the  respondent  was 
standing  on  the'platTomi  at  th»titae  of  the  accident  did  not  re- 
lieve the  app^lf  nts  front  responsibility,  Inasmuch  as  the  car  was 
crowded,  and  he  was  permitted  to  stand  there  by  the  conductor, 
f  who  had  collected  fare  from  him  while  he  w^  in  that  position. 

Oompagnie  de  Chemin  de  Fer  Urlain  tfc  Wilsettm,  340. 

iSfrCABRIKR,  2^;  RiSPOMSIBIUTY,  6.  V       **  / 

OBLIGATION.  V 

IndivitibU.]    Su  AtiMiNT,  90.  r^ 

Void  for  vialenee  and  f ear— Art».mi^m,C.C.}   Threats  to  a  woman 

in  a  weak  state  of  health,  and  feeble  bodily  and  mentally,  that 
she  woald  be  turned  out  of  her  property,  unless  she  signed  an 
obligation  and  hypothec,  constituted  violence  and  ten  within  the 
meaning  of  Arts.  994,  »96,  CC,  and^  were  a  cause  of  nullity  in  &e 

f  obligation  executed  in  such  circumstances,  and  without  oonsi- 

deration.    .Kerr  (<t  Dam,  166.  ■ -^x ;  . 

PARTNERSHIP. 

DiniluHovl—BKtofy  built  by  firm  on  land  of  one  partner— Sak  by  M- 
tation—Art.  1562,  C.  C]  Where  two  persona  jparried  on  the  business  ^ 
of  manufacturing  cheese  in  partnership^  and  for  the  puipoees  of 
the  bosineas  a  factory  was  erected  on  the  land  of  one  of  the  part*      ' 
nera,  for  which  )and  a  rent  was  paid  by  the  firm ;  hdd,  that 
on  the  dissolntion  of  the  partnerahip^  and  after  the  lettleaMnt 
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See  TRimr,  273. 
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PABTNERSHlF-CMXtntiecf.       >  ' 

of  its  affairs  except  as  to  the  factory^  the  factory  so  erected 
belonged  in  common  to  the  partndni;  and  the  partner  on  wbose 
land  the  factory  was  er»pte4,was'6ntitled  'uiMBr  art.  1662  C.C., 
(if  the  buildings,  in  the  opinion  df  experts,  were  not  susceptible 
of  convenient  partition),  fo  hav«  them  sold  by  licitatioo,  to  the 
highest  bidder,  with  obligatiqid  on  the  purchaser  to  remove  the 
same,  and  the  price  divided  ^between  the<pilrtii0i:|i  SangtlerA 
Hood,aSi.  '       •  .      *'     *■    ",         '  ■ 

— •    PaHieipatUm  tn  pnfits—ArU.  1890, 1831,  CPO    ^b»  a1>pellanl  lent 
$3/)00  to  P.,  to  start  him  iu  ^usineM,  wtoich  was  carried  on  nnder^ 
the  name  of  P.  &  Ca    By  the  agreement,  appellant  was  to  have 
J      six  per  cent  interest  on  the  amount  of  the  loan,  and  P.  wa«  to 
\S    draw  $800  per  annum  for  living  expenses.    At  the  expiration  of 
'    r     seven  years  (or  on  the  death  of  P.  before  that  time)  the  appel- 
lant was  to  get  back  the  amount  oif  his  loan,  and  the  net  profits 
of  the  business  were  to  be  -equally  divided<    fliddl,  that  a  part- 
nership was  created,  and  appellant  belcame  liable  for  the  debts 
of  the  business.    Davk  &  8ylve$lre,  143. 

PHARMACY  ACT.    Su  Brnposemuxt,  5. 

'PLEDGE.    '  ''^-    ■: 

ArL  197S,€1C]  In  order  to  have  the  benefit  of  Art  197&,  C.C.,— 
which  provides  that  "if  another  debt  be  contracted  after  the 
:  "  pledging  of  the  thing  and  become  due  before  that  for  which  the 
"  pledge  was  given,  thei  creditor  is  not  obliged  to  restore  the 
'*  thing  until  both  debts  are  paid,"— the  creditor  must  plead  this 
defence  specially.    i\iuz<  dt  Sifttitoi/,  461.  ,.    . 

-—  Deftendirea— Fattic.]  Wiie're  debentures  a^  deporited  with  a  cre- 
ditor as  security  for  •  specific  debt  due  to  him  by  the  depositor, 
and  tb«  debt  is  tendered  to  the  creditor,  the  latter  is  obliged,  in 
defimit  of  restoring  the  thing  pledged,  to  pay  the  value  of  the  de- , 
beiitures  at  the  time  the  restitution  is  demanded ;  and,  where  no 
proof  is  made  to  the  contrary,  this  will  be  adfeumed  to  be  their 
--    '  nominal  or  par  value. ,  i\iu2<  <fc  &n^,  461. 

poesEBSioN. .  :"■  ■  -■■-,,-:  -;::■■.;■  //-.[r:.,., 

■f      '■'  Right  of  oHnimtrihip.']    Joint  use  of  a  thing/where  one  of  the  par- 
ties enjoys  the  use  under  a  .title  obliging  him  to  pay  an  annual 
Sum  for  such  use,  cannot  confer  a  right  of  co-ownership,,  hoi^ever 
long  such  joint  use  may  have  lasted.    Arehtimbault  &  PtMnu, 
,,1$7.       " 
PB3ESCBIFnON.  '       '  "  , 

ilcftoiM  <tf  <iatiia^  ayaiiul  ratfwayft]    Sw 'Railway,  1^. 
.  — ^    AdtO/m  6y  mtnor  fm  cieeount  of  tutorthip,  offer  giving  a  rekcm  and  di$- 

charge.}    <See  TuT&R  AMD  HiMoit,  307.  ; 

— —•  ^hieti!rpmaliedcity—C.&C.  ch. 85, «.  9—Damfme»  fetutHmg fiim ne^et 
ia  motntetn  raod— Xtmiltuum  of  three  moR(A<  need  nof  be  pUaded.} 
(1.)  Section  3  «f  CaC,  ch.  86.  (R.8.Q.  4616,  {  3)  applies  to  th« 
CHty  of  Bherbrooke ;  and  no  action  of  damages  tbeteaiuler  can  be 
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PREaCRIlTION-Cbnrtnued. 

'   maintained  uttleBa  broaght  within  three  nionllis  after  tiie  aame 
>     have  been  sustained.    (2.)  The  Court  is  obliged  to  apply  the  pre- 
'      *         wription  though  not  pleaded  by  the  (lefendant    Corporation  qf 
.     Sherbrooke&Ihffort,2m. 

PRINCIPAL  AND  AGEUT. 

Sale— Agent— Quantum  me^nl—Commiirion.]  The  appellant  charged 
ilie.nispondent  with  thc'sale  in  his  behalf  of  certain  real  proper'' 
ty,  and  it  vtits  agreetl  that  he  should  have  three  months  to  eff^t 
a  sale.  A  few  days  before  the  expiration  of  the  three  months 
4he^appe]lant^^changed  the  property  for  another,  owned  by  his 
brot^er-inWaw,  receiving  $4,200  to  boot,  and  the  tirother-in-law 
Hold  £he  same  property  for  $10,700.  Held,  (1.)  That«lflie  property 
having  been  alienatail  by  the  appellwt  before  the  expiration  of 
the  three  months,  the  respondent  ^as  entitled  to  the  usual  com- 
mission of  2}  per  cent  on  the  value  obtained,  although  it  did  not 

J ap^pear  that  he  had  dona  anything  to  facilitate  the  disposal  of  the 

property.  (2-)  That  the  exchange  being  an  alienation  equivalent 
to  sale,  the  respondent  wais  entitled  to  his  commission  upon  the 
whole  value,  $10,700,  and  not  merely  upon  the  $4,200  received  to 
boot    Cai^  d:  Parent,  461. 

— —    IA(Uitiity  <tf  executrix  for  mimppropriation  by  (igent-}    See  Bixtcvtoa, 
'       186. 

•-r-    &c  Trust,  273.       '  '  '  \        .       "' 

PRIVILEGE.    Sto  Insolvency,  407. 

PROBABLE  CAUSE,    lague  of  injunction.']    See  l^AMAom,  77.  -"^ 

PROCEDURE.  , 

*  Appeahr'lnterlocutor^  judgment.}  Where  a  party  appealing  from  a 
,  final  judgment  isi  desiroitt^^f  appealing  at  the  same  time  from 
interlocutory  judgments  rendered,  in  the  cause,  mention  thereof 
inust  iMTmade  in  the.  wri|  and  reasoiis  of  appeal,  unless  the  ques- 
tion decided  by  the  inierldcutory  judgment  be  also  involved. in 
the  final  judgment    StfUmi  d- Monbleau,  23.  '  < 

— —    Appeal  involving  cott*  om/;/^  Where  the  Court  below  enunciates  , 
/       an  erroneous  principle  in  the  adjudication  of  costs,  the  Court  of 
Appeal  will  reverse  the  decision,  tliough  the  appeal  involves 
costs  only.    Frowte  dr  NichoUon,  151 ;  McCartney  <t-  Lindey,  455. 
— .—    Attorney— Cottg—DiMriKtionr-Sdine-arril.}    (1.)  Distrat^tion  of  ^ts 
granted  to  a  {Wrty^s  attorney  vests  the  attorney  alone  with  the 
right  to  claim  such  costs,  as  long  as  the  client  has  not  obtained 
from  the.attpmey  a  transfer  followed  by  service  on  the  adverse 
party.  .(2.)  An  execution  taken  in  thebame  of  the  attorney  dii- 
traya,t^.»  client,  agunst  the  adverse  party,  is  null,  even  if  it  has 
been  issued  upon  the  fiat  of  the  attorney  diilrayatU,'i{  sucb  exe- 
cution wad  not  preceded  by  t^e  transfer  and  notice  above  men- 
.  tioned.    .(3.)  The  claim  for  costs  of  the  attorney  dittrayanl,  due 
by  tbeadverse  party,  is  subject  to  the  same  laws  as  «M>ly  to  or- 
dinary debts  with  regard  to  transfer,  service  and  subrogatimi. 
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PBOQEDURE— CbnttnuAl.  x- 

(4.)  When  an  attachment  by  garnishment,  fOMtoarr^l,  has  been 
f    .  served  upon  the  judgment  debtor  for  ooeta,  by  a  creditor  of  ihe 
.  attorney  dutrayan/,  the  attorney  diOrayanl'i  client  cannot,  by  al- 
leging payment  by  him  to  his  attorney,  or  transfer  by  his  attoi^ 
ney  to  him  of  said  costs,  claim  the  same  in  his  0W41  name,  to  thif 
/        prejadioe  of  the  attorney's  seising  cred^r,  if  notice  of  such  pay- 
ment and  transfer  has  not  been  served  upon  the  juclgmept  debtor 
before  the  attachment  by  garnishment  waJr issued.    (6^  lAsuch 
,^     a  case  the  judgment  debtor  is  not  obliged,  before  judgment  is 
I         '  rendered  upon  the  attachment  by  garnishment  of  the  lltomey'e 
j  -^         creditor,  to  deposit  in  Court,  to  be  paid  to  whom  it  may  app^ 
tain,  the  amount  of  such  costs,  but  on  the  contrary  must  retain 
the  same  in  I'yis  own  hands,  as  he  -is  (Ordered  to  do  by  the  writ  of 

'  attachment  by  garnishment,  until  the  Court  may  decide  thereon. 

MileUetkGibton,  239  ^S"^ 

-rg-    CoiU—Appee^  on  queition  qfr^fender— Recovery  of  portUm  (ff  amouiU 
luedfor.}    (1.)  Where  the  plaintilT  sued  for  |774  and  tbedeffep- 

.      '  \  V    dant  tendered  $334,  but  without  costs,  aii||-the  tender  was  held 

.     sufficient  as  to  principal,  but  the  plaintiff  prooeadsd  with  the  suit 

:  for  the  whole  amount,  ithe  plaintiff  should  bf^  condemned  to  pay 

all  costs  after  filing  plea,  including  costs  of  enqutU.   (2.)  A  jnd|^ 

meat,  which  condemns  the  plaintiff  who  sncceoto  f^r  part  of  the 

amount  sued  foir,  to  pay  the  defendant josts  of^Hitestation  as  of 

an  action  foe  a  sum  representing  tlw  difference  between  the 

'    amount  sued  for  and  the  ainonht  recovered,    is  eiibneous  in 

principle,  and  such  an  adjudication  as  to  costs  is  not  within  the 

discretion  allowed  the  Court  by  Art  478,  G.C.P.    IfcOxrlmiy  <fr 

£tn««y,455.   ;     /  ,  -     .  ;       * 

.-——  CotU — Con/e«(aMon  between  husband  and  wf/e.]  Where  the~4^ndant 
called  his  wife  into  tlie  'c«use,  and  after  the  dismissal  of  tro^n- 
cipal  action,  the  suit  was  continued  betw^^  the  hnsbandiptd 
wife,  and  carried  to  the  Court  of  Appeal,  notwithstanding  that 
(lie  pecuniary  Ilitoreet  Was  exlrafnely  small,  a^  the  litigation 
appeared  to  be  prolonf^  for  tl^  gratification  of  mutual  ill-feeling^ 
the  Court  has  a  discretion  under  Art  478,  CtCP.,  to  t^mpensato 
the  costs,  and  put  the  parties  hors  de  Cour,  each  paying  his  own 
costs.     MainvUled:  CorbeiLQO. 

— >    Demurrer-]    A  demurrer  to  part  of  a  plea  should  indicate  tlie  jpai^-* 
ticnlar  paragraph  or  portion  demurred  to,  and  a  judgnfent  main- 
taining such  demuner  should  specify  the  portion  struck  out 
- —    'iSrahatn^  ikLeith,  476.  , 

—    Firm  of  Allorntjfg  qd  litem— Ikathj^f  onSqf  the  paftnert.'^    Where  a. 
party  to  a  suit  is  represented  bjT  a  firm  of  attorneys,  he  conti- 
nues to  be  legally  represented  by  the  remaining  members,  afler 
the  death  or  promotion  to  the  bench  of  oae  of  the  firm.    Stearru  " 
ARom,l. 

— —    Injunction.]'  See  Dahagbs,  77. 

— —    Interdiction  of  party  for  prodigality  during  pmdeiUyiSfiatf^Conlt- 


^ 


M 


^. 


528 


INDEX— -5  a.  B. 


'^■ 


I  '••^^  / 


'tf-'^m 


J 


PROCEDURE-CVmlintwd. 

nuatim  of  proceeding»—Co$U.']  (1.)  Where  a  party  to  a  snit  f« 
interdicted  for  prodigality  pendente  lite,  ha  oeasea  t»,1^  capable  of 
any  further  proceeding  in  the  cauae^  and  the  itttlance  mnat  be 
talien  up  in  his  behalf  byj^he  curator  appointed  to  him.  (2.)  An 
intervention  in  the  snit  by  tlie  curator,  for  the  purpose  of  assist- 
ing the  interdiot,  is  of  no  effect ;  and  an  at)peal  by  tlie  interdict, 
so  assisted  foy  tlie  curator,  will  l)e  rejected.  (3.)  Whesetheop* 
„  posite  party  .has  only  raisedthe  objection  to  the  irregularlly  of 
Z'  the  prflceeUinga'by  his  factum  and  argument  on  the  appeal,.no 
costs  will  be  allowed  ;to  him  on  the  dismissal  of  the  appeal. 
Qreene  &  Mappiti,  108.^  "  ,      '  ' 

— —    Ihohibidon,  itrit  of— When  it  may  t$8ue-^8eixure  of  goods  of  Jliduin 
—Juriidiction— Indian  4et,  S.'S.,  ch.  43,  «.  78.]   H.)  A  writ  of 
prohibition  can.be  isHued  from  the  Superior  Court  tq^  an  infericflr 
,  tribunal,  only  whe«i  tlie  inferior  tribunal  is  exceeding  its  juriA- 

^^-^ — -L  diction,  of^i  acting  witliout  jurisdiction.  (2.)  A  Commission*:^ 
er's  Court  has  jurisdiction  to  hear  and  determine  a  cause  against 
an  Indian,  and  to  iasue  a  writ  of  execution  upon  the  judgment 
.  rendered  in  such  catise ;  and  the  fact  that  goods  haVe  been  seized 
which  are  by  laW  ^^lared  to  be  exempt  from  seizure  does  not 
juBtify-^e  issuia  of  a  writ  of  prohibition  to  the  Court  from  which 
the  execution  issued.  (^)  ^JThe  proper  prooeedfng  in  such  cir- 
..ctUDStagoes  is  an  opposition  q/lin  (i'annu/er.  Cherrier  Jc  Terihon- 
*<fe33.      -  \     •'.    ■      ■  ■" 

PROHIBITION,  WRIT  OF.    See  Pbomdubk,  33. 

PROMISSORY  NOTE.    «f«  Euktion  Law,  332. 

QUANTUM  MERUIT.  «    " 

Eemuneration  of  Liquidator."}    The  Court,  in  taxing  the  remnnera- 

^''''  tion  df  a  liquidator  to  an  insolvent  company,  will  take  into  con- 
sideration the  nature  of  the  services  repdered ;  and  where  it  ap- 
peared that  the  services  for  the  most  part  were  such  as  might 
have  been  performed  by  any  ordinary  competent  book-keeper,  it 
X  was  held  that  f  7  per  day  was  an  adequate  remuneration.  PUn- 
der  A  Fitzgerald,  44fi.  ^  . 

&«  Principal  AND  Agwit,  451/  .  ;■  ^ 

RAILWAY.  '  ^      J,. 

Damage  catued  by  gptvrkt  from  locomotive — Be»ponri(rility  of  Company 
— /V««cTtp(ton — Joint  action  by  inntrere  and  owner  of  bvdMingtdeir 
troyed."]  (1.)  (Following  Grand  Trunk  Bailuay  Co.  4;  Meej/an, 
M.L.R.,  1  Q.B.  364),  A  railway  company  is  responsible  for  dam- 
age caused  by  sparks  escaping  from  its  looomotiveH.'even  where 
the 'company  has  complied  with  all  thS' requirements  of,  the  Iaw»^ 
and  bfs  used  the  most  i^fnoved  af^ianoes  to  prevent  the  escape 
of  sparks.  (2.)  The  insurers  who  have  paid  part  of  the  loss,  and 
are  subrogated' pro  tanto,  and  the  owner  of  the  buildings  des- 
troyed, may  sue  jointly  for  damagisis,  ibr  tbeil'  respective  claups. 

-'.    (3-)  The  prascription  of  one  year  under  4'344  Yick  (Q.)  o.  24,  *.fii, 

'  '■-  .         .  . .  ,  ^fc       • 
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BAILWA^-Ckmiinwrf.   :  ..         \  ',      '  .'^''  ^ 4 

•pplieable  to  clatmii  for  -damactes  against  provindii  railways, '  * 
applies  where  ttie  damage  was  caused  by  a  train  df  a  tempany 
.y-   under  provincial  control,  though  the  train  was  ruiining  at  th^     ■  * , 
\       time  on  a  pottjlpn  at  the  lino  of  a  fedaral  railway  ooknp^yover 
-    >#hlcb  the  foroMr  had  running  rights.    (4.)  The  sam^  prascrip-    A.. 
*   ,         tion  applies  though  the  provincial  railway  before  thk  accidant 
.     -"oocnned,  had  been  transferred  by  46  Vict.-(D).c  9,  s.  27,  to  Dom- 
inion  oontroL    NorthJShfre  KC6.di  MeWiUie,  122. 
REOteTBATION,      '      1       '  /C 

Donation,}    The  don  mUtwl  d'tm^fiuit  between  fbture  oonsbrts,  by 
their  contract  of  marrl&ge,  in  favor  of  the  sairvivor,  fa  subject  to 
I  i«gistratio%    Manhettault  &  Dwand,  3M.        -     ■  ^ 

RESP0N8IBILITY.      ^ 

Art.  106'6,  GC— *W/  0/  walC-6auied  by  d^tct  of  cbii«(ruo(W] 
Where  one  of  the  walls  of  a  burned  building  falls,  not  solely  ia  a 
consequence  of  the  fljre,  bu^  because  of  an  origioi^  def(»!t  inVig 
cJonstniction,  the  owner  is  reisponsible  for  the  damMK  caused 
its  rain.    EvimALemieux;  112.  '  \ 

BenponiOmty^  chemiatr^Negligence— Hearsay  ev«ence—Si9)plemental 
oatfi.}    ( Affirminj;  the  decMon  (g; Davidson,  J.,  M,L,B.,  4  8.C.  4) \ 
(1.)  A  chemist  who  leaves  lmua4)op  in  charge  of  an  apprentice  not  \ 
qualified  under  the  Quebec  f^armacy  Act  to  mix  prescriptions    \ 
is  guilty  otjaute,  and  an,  ezph)sion  oC  chemicals  occurring  during 
his  absence,  the  presdmption  is  against  him,  and  he  will-  be  liable 
in  damaies  therefor  unless  he  rebuts  the  presumption.    (2.)  The 
apprentice  having  died  since  the  institution  of  Jt|»  action,  wrd 

cfftne 


.y 


J>v 


there  being  nootherlivihg  witness  of  the  facffihe  statement 
made  by  him  to  his  master,  the,  defendant;  in  explanation  6f 
what  had  happened,  is  adfnissible  as  evidence,  when  coming  from 
the  lips  of  the  defendant  himself,  (3.)  Where  there  is.  absolute 
proQf  of  injuries  resulting  from  a  chemic^  explosion,.  uponVa- 
fendant's  premises,  and  th^only  witn<i|J|  dead,  thev-supple- 

iwM^  to  the  plaintiflT.  ,v 


\ 

\ 


me^ttory  oath  may  properly ''be  admini 

£yon$  A  Latkey,  5. 
See  Carribk,  224, 292. 
See  N«3UOKNC%,340. 
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RIPARIAN  OWNERS,  ,''     ;"    ^'-  .  "^^ 

&e0nvrn)Di^l67»  :  .  *  '       '♦ 

SALE.    '  ^  „  ■-■«<;•   ^  .         "  _ 

iVomue  of  tali  not  aecepted  until  <tfter  intotveney  c^  proiatwor.] 
^SOLVKNOY,  461.    ■       .    .  • 

SALE  BY  LICITATION.    See  FArnnrnkaiP,  384.  * 

SALE^OF  REAL  ESTATE.  *'  .^  '  .  ,  ,. 

'  JVtmd  and  sifUvlation.} 
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SEIONIOBLAL  LAW. 
"  VofcV.,  QA 


See  Fraud,  216. 
See  SpviTDD^  167/ 
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«tim«i%.]    (1.)  1^ 
.  banoittf  iMld«r  the  oM  Mw  wm  alBWiMe  ^'^^"^ 
,  ^V^iwi*"  0m»n  the  olllgiUion  of  (iifrroitting  o^  tM»  lu 
'^  '>p6l|8trncH^  of  the  dam  (ehauimit)  n%biiry  fo^pjtsfrklng 
]<•  biirua  of  thi  aelgniory  ;vfuid  |f)A  the  af^^M*!  teni 
idtmllMbod,  the  Mignior  ramjftinlffilib  owner  '$t*m  m 

«i>|ii|.4||rMr  has  tKe  Ikht 
hto  Iwd^P  «ondltlt_^,,   -^ 
rrolb  the  land,  he  ia  not^  enl 
:beloiigin|>  tq»  another^  tf0.}ni, 


yi^ 


'  q>ji^: 


t»NSl«l  OF  DfeOT,  15U 
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g%frET,RA|ig5»y. '  A^^MiiaamJii.  840. 


'  'Vli:-il. 


^^.t 


_,         "  (Affirming  th*  jndgmuMt  of  TauftaB,  J.,  M.Lfi.,  4  8.C. 

,3),    Thei'SUtntB  38  Vfct  (QA  e/W,».  3,.e»emptipgchurch«a, 

^nXma^ea-  ind  bishoRs'  palacAs*  fro*^  *  all  taxes,"  includes  ex- 

.•.1inpti<>n  fiom  special  as^^ssmeBlp  ftwr  Jocal'improvemept^   Vtty 

A-^ Montreal. A  Rector, eUx^qf  ChrfrttOterc/t  Catkednd,20. 

,An|1F^E  6t  DEBT.       "    (^^#''>;  f  ■'■    f  ■      ■ '     '  ■;     <.  '  . ;  j^.  -.■■ 

i(0n(ji»)a^,l    Swrvloe Miction  l»  note«qolvafent  to  significatloit^j 

;  '^  '•^pf  l^e  trauiifer  on  wBIch  th«  wtlon  ia  bilbad^  and  which  iy  alle(|edj '  j  f,  ^ 

%  ,in'^»e/decl*ratio9;   ancl   a  transferee  has, no  right  fllactiou|i]A, 

'  ^'^i^itibt  Old  debtor  before  signifidation idf  a  trtUsl^Br  not pcoepte^ !  -i  jh; 

^'    ^hyh\m.Prame^'Nu!holm)A,lbl.  •  :  V        V         ?i^     ' '' 

■^  Share*  tubttiiihei  Jar  byrfmn^kUary  "  in  iniit  "-^Aecetiiltf  cjf  a«ypAni« 
"H    Of  ra/i/toa«on  fcj/  <A«  CMtei.flW  IruiL}    (Caaas  and  CWHOa,  JJ„ 
4U9.).  A  complete  and  Valid  inve^t^enVbi  Voat  cafenot  be  croAt^, 
ed  until  the  saipe  has  been  acoef^  or  fa^fled* V  •*•  .<**"  ""^^ 
'  trwt;  or  some  <me  duly  autlioriaed  ia  hltf,behalf ;  j^  until  so 
^oept^  such  inV^tmenyi^  be  revoked  by  the  peiaon  w*^  -  - 
lit  ^  And  8o,,wheKi  tbo Jor  of  »  n^lV>'«  '**  ^^  »<** 
invests  moniee  belodHP  her  in  shares  of  a  joint  s 
pany.  "  in  trust,"  and  tflbrwards  sold  tiMjame,  and  inv< 
prooe^  otherwise,  it  waa  held  that  mAPaUd  trust  hav 
onat^or  want  of  acoeptaace  in  behalf  of  the  minor,  har| 
^  ipnbs^ently  appdated)  bad  no  right  to  noovecaodi 
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,  tleViNirahiwer,  who  hiul'  htMght  them  in  good  faith  and 
,    .lfu)l#alne:  ami  in  the  circomstances,  there  being  no  valid 
'  ^1*n«t,  tlii  question  whether  the  piirchaser  had  notice  at  a  ^up- 
.P#M  tfUBt  was  immaterial.— iSuiiimc}/  v.  Bank  of  Mmtrtid,  12 
,  !'Sf '  ^Pr  R-  Wl ,  (In  IVivy  Council)  10  Log.  News,  260;  I*  B.,  1> 
•^  ***»^  Om.  617,  distingniahed.    Raphael  &  Mat^arUme,  273. 
'MINOR.  • 
,      ¥""  ¥  «»Mwrr-i«r|fc  297, 206,  C.C.]    A  person  lending  money  to  a 
'•  T  V^T""  '"'*"'"'**  ■*  W*  I*'"  to  see  tliat  the  authorisation  to  bor- 
o^%M^4!sregalaron  tbefaoeof  it;  and  where  no  proper  summary 
ount  was  snbmitted  by  the  tutor,  as  re(]uired  by  Art  207, ac., 
hd  the  sub-tutor,  was  moreover  the  agent  and  son  of  the  iender, 
nd  was  bound  to  icnow  that  in  fact  the  loan  was  not  required 
by  Ute  minor,  but  was  being  improperiy  obtained  by  the  tutor 
r^for  his  own>  purposes,  the  obligation  so  given  was  held  null  and 
void.    K/rrAcpaviii,166.   > 
(Rdetue  and  diaOutrge  by  minof  en  attaininy  age  oj  majority— Pruerip' 
(ton— C.C.  2258.]    Wliere  a  minor  on  attaining  tlie  age  of  ma- 
jority, gives  her  tutrix  a  release  and  discharge  from  all  claims, 
arising  from  her  admini«iratiotf  as  tutrix,   the  action  of  the 
minor  for  an  account  of  the  tHtorehip  is  prescribed  by  the  lapse 
of  ten  years  from  the  date  of  anch  discharge  ;  and  this  rule  was  , 
held  to  apply  wliere  the  discharge  was  not  given  immediat^y 
and  expi«ssly  to  the  tutrix,  but  to  the  trustees  in  whom  the 
;  Mitate  had  lieen  vested  by  the  tutrix  on  her  second  marriage,  the 
minpr  (then  of  age),  however,  declaring  that  she  had  received 
her  share,  and  that  she  discharged  the  trustees  and  all  others 
T  from  all  further  accountability,  and  in  a  letter  to  the  t'utrix,>fif* 

vteen, years  afterwards,  expressly  disclaimed  any  intention  of  dis- 
torbing  the  settlement     V('ktAmd»er,'3fil. 

USUFRUCTUARY  LB«ATEE    See  Lioatki,,247. 
VENDOR  AND  PURCHASER    SeeBKia.  * 

Violence  and  fear. 

NvUUy  of  ohligalim.l    tSiw  Obuqation,  166. 
WILL. 
.  file«LMATHB,247;  Ex 

y^iWDING  UP  ACT. 
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